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BOOK    THE    FOURTH. 

OF  PUBLIC  WKONGS. 

CHAPTER    THE    FIRST. 

OF    THE    NATURE    OF     CRIMES  ;    and 
THEIR  PUNISHMENT. 

WE  are  now  arrived  at  the  fourth  and  laft  branch 
of  thefe  Commentaries ;  which  treats  of  public 
wrongs^  or  crimes  and  mifdemefnors.  For  we  may  re- 
member that,  in  the  beginning  of  the  preceding  volume  % 
wrongs  were  divided  into  two  fpecies  :  the  one  private,  and 
the  other  public.  Private  wrongs,  which  are  frequently 
termed  civil  injuries,  were  the  fubje(3;  of  that  entire  book  : 
we  are  now  therefore,  laftly,  to  proceed  to  the  confideration 
of  public  wrongs,  or  crimes  and  mifdemefnors  \  with  the 
means  of  their  prevention  and  punifliment.  In  the  purfuit 
of  which  fubjeft  I  (hall  confider,  in  the  firft  place,  the 
general  nature  of  crimes  and  punifhments;  fecondly,  the 
perfons  capable  of  committing  crimes  ;  thirdly,  their  feveral 
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degrees  of  guilt,  as  principals,  or  acceflaries  ;  fourthly,  the 
feveral  fpecies  of  crimes,  with  the  punifliment  annexed  to 
each  by  the  laws  of  England  ;  fifthly,  the  means  of  prevent- 
ing their  perpetration  j  and  fixthly,  the  method  of  inflifling 
thofe  punifhments,  which  the  law  has  annexed  to  each  feve- 
ral crime  and  mifdemefnor. 

First,  as  to  the  general  nature  of  crimes  and. their  pu- 
niftiment ;  the  difcuflion  and  admeafurement  of  which  forms 
in  every  country  the  code  of  criminal  law ;  or,  as  it  is  more 
ufually  denominated  with  us  in  England,  the  do£lrine  of  the 
pleas  of  the  cronvn  ,-  fo  called,  becaufe  the  king,  in  whom  cen- 
ters the  majefty  of  the  whole  community,  is  fuppofed  by  the 
law  to  be  the  perfon  injured  by  every  infraction  of  the  pub- 
lic rights,  belonging  to  that  community,  and  is  therefore  in 
all  cafes  the  proper  profecutor  for  every  public  offence  **. 

The  knowledge  of  this  branch  of  jurifprudence,  which 
teaches  the  nature,  extent,  and  degrees  of  every  crime,  and 
adjufts  to  it  it's  adequate  and  neceflary  penalty,  is  of  the 
utmoft  importance  to  every  individual  in  the  ftate.  For  (as 
a  very  great  mailer  of  the  crown  law  *^  has  obferved  upon . 
a  fimilar  occafion)  no  rank  or  elevation  in  life,  no  uprightnefs 
of  heart,  no  prudence  or  circumfpe£l;ion  of  conduft,  fhould 
tempt  a  man  to  conclude,  that  he  may  not  at  fome  time  or 
other  be  deeply  interefted  in  thefe  refearches.  The  infirmi- 
ties of  the  beft  among  us,  the  vices,  and  ungovernable  paf- 
fions  of  others,  the  inftability  of  all  human  affairs,  and  the 
numberlefs  unforefeen  ev^ts,  which  the  compafs  of  a  day 
may  bring  forth,  will  teach  us  (upon  a  moment's  refleflion) 
that  to  know  with  precifion  what  the  laws  of  our  country 
have  forbidden,  and  the  deplorable  confequences  to  which  a 
wilful  difobedience  may  expofe  us,  is  a  matter  of  univerfal 
concern. 

In  proportion  to  the  importance  of  the  criminal  law,  ought 
alfo  to  be  the  care  and  attention  of  the  legiflature  in  properly 
"  See  Vol.  I.  p.  a68.     '  '  Sir  Michael  Fofter,  pref.  to  rep. 
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forming  and  enforcing  it.  It  fliould  be  founded  upon  prin- 
ciples that  are  permanent,  uniform,  and  univerfal ;  and  al- 
ways conformable  to  the  di6lates  of  truth  and  juflice,  the 
feelings  of  humanity,  and  the  indelible  rights  of  mankind  : 
though  it  fometimes  (provided  there  be  no  tranfgreflion  of 
thefe  external  boundaries)  may  be  modified,  narrowed,  or  en- 
larged, according  to  the  local  or  occafional  neceffities  of  the 
ttate  which  it  is  meant  to  govern.  And  yet,  either  from  a 
want  of  attention  to  thefe  principles  in  the  firft  concoftion 
of  the  laws,  and  adopting  in  their  ftead  the  impetuous  dic- 
tates of  avarice,  ambition,  and  revenge  ;  from  retaining  the 
difcordant  political  regulations,  which  fucceffive  conquerors 
or  factions  have  eftablifhed,  in  the  various  revolutions  of 
government  •,  from  giving  a  lading  efficacy  to  fan£l:ion3  that 
were  intended  to  be  temporary,  and  made  (as  lord  Bacon 
exprefles  it)  merely  upon  the  fpur  of  the  occafion  ;  or  from, 
laftly,  too  haftily  employing  fuch  means  as  are  greatly  dif- 
proportionate  to  their  end,  in  order  to  check  the  progrefs 
of  fome  very  prevalent  offence :  from  fome,  or  from  all,  of 
thefe  caufes,  it  hath  happened,  that  the  criminal  law  is  in 
every  country  of  Europe  more  rude  and  imperfecfl  than  the 
civil.  I  {hall  not  here  enter  into  any  minute  enquiries  con- 
cerning the  local  conftitutions  of  other  nations :  the  inhu- 
manity and  miftaken  policy  of  which  have  been  fufficiently 
pointed  out  by  ingenious  writers  of  their  own  ^.  But  even 
with  us  in  England,  where  our  crown  law  is  with  juftice 
fuppofed  to  be  more  nearly  advanced  to  perfe£l;ion  ;  where 
crimes  are  more  accurately  defined,  and  penalties  lefs  uncer- 
tain and  arbitrary  ;  where  all  our  accufatipns  are  public,  and 
our  trials  in  the  face  of  the  world  ;  where  torture  is  unknown, 
and  every  delinquent  is  judged  by  fuch  of  his  equals,  againft 
whom  he  can  form  no  exception  nor  even  a  perfonal  diflike  ; 
—  even  here  we  fhall  occafionally  find  room  to  remark  fome 
particulars  that  feem  to  want  revifion  and  amendment. 
Thefe  have  chiefly  arifen  from  too  fcrupulous  an  adherence 
to  fome  rules  of  the  antient  common  law,  when  the  reafons 
have  ceafed  upon  which  thofe  rules  were  founded ;  from  not 
''  Baron  Montefquieu,  marquis  Beccaria,  &c. 
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repealing  fuch  of  the  old  penal  laws  as  are  either  obfolete  or 
abfurd  j  and  from  too  little  care  and  attention  in  framing 
and  pafling  new  ones.  The  ena£ling  of  penalties,  to  which 
a  whole  nation  fhould  be  fubjeft,  ought  not  to  be  left  as 
a  matter  of  indiflFerence  to  the  paffions  or  interefts  of  a  few, 
who  upon  temporary  motives  may  prefer  or  fupport  fuch  a 
bill ;  but  be  calmly  and  maturely  confidered  by  perfons  who 
know  what  provifions  the  laws  have  already  made  to  remedy 
the  mifchief  complained  of,  who  can  from  experience  fore- 
fee  the  probable  confequences  of  thofe  which  are  now  pro- 
pofed,  and  who  will  judge  without  paffion  or  piejudice  how 
adequate  they  are  to  the  evil.  It  is  never  ufual  in  the  houfe 
of  peers  even  to  read  a  private  bill,  which  may  afFe£l:  the 
property  of  an  individual,  without  firft  referring  it  to  fome 
©f  the  learned  judges,  and  hearing  their  report  4|;ereon  *. 
And  furely  equal  precaution  is  neceflary,  when  laws  are  to 
be  eftabliftied,  which  may  afFe£t  the  property,  the  liberty, 
and  perhaps  even  the  lives  of  thoufands.  Had  fuch  a  refer- 
ence taken  place,  it  is  impoflible  that  in  the  eighteenth  cen- 
tury it  could  ever  have  been  made  a  capital  crime,  to  break 
down  (however  malicioufly)  the  mound  of  a  fifhpond,  where- 
by any  fifh  (hall  efcape  ;  or  to  cut  down  a  cherry-tree  in  an 
orchard  ^  Were  even  a  committee  appointed  but  once  in  an 
hundred  years  to  revife  the  criminal  law,  it  could  not  have 
continued  to  this  hour  a  felony,  without  benefit  of  clergy,  to 
be  feeh  for  one  month  in  the  company  of  perfons  who  call 
themfelves  or  are  called  Egyptians  ^  (i). 

'  It  is  true,  that  thefe  outrageous  penalties,  being  feldom 

or  never  infli£led,  are  hardly  known  to  be  law  by  the  public  : 

[  5  ]  but  that  rather  aggravates  the  mifchief,  by  laying  a  fnare  for 

the  unwary.     Yet  they  cannot  but  occur  to  the  obfervation 

of  any  one,  who  hath  undertaken  the  tafk  of  examining  the 

*  See  Vol.  II.  J).  335.  «  Stat.  5  Eliz.  c.  ao, 

^  Suu  9  Geo.  I.  c,  ax.  31  Geo.  H.  c.  4». 

(i)  The 5  Eliz.  c.  20.,  which  introduced  this  crime  and  its 
fevere  punifliment,  is  repealed  by  the  23  Geo.  III.  c.  51. 
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great  outlines  of  the  Englifh  law,  and  tracing  them  up  to 
their  principles  :  and  it  is  the  duty  of  fuch  a  one  to  hint  them 
with  decency  to  thofe,  whofe  abilities  and  ftations  eilable 
them  to  apply  the  remedy.  Having  therefore  premifed  this 
apology  for  fome  of  the  enfuing  remarks,  which  might  other- 
wife  feem  to  favour  of  arrogance,  I  proceed  now  to  confider 
(in  the  firft  place)  the  general  nature  of  crimes. 

I.  A  CRIME,  or  mifdemefnor,  is  an  z6k.  committed,  or 
omitted,  in  violation  of  a  public  law,  either  forbidding  or 
commanding  it.  This  general  definition  comprehends  both 
crimes  and  mifdemefnors  ;  which,  properly  fpeaking,  are 
mere  fynonymous  terms ;  though,  in  common  ufage,  the  word 
**  crimes"  is  made  to  denote  fuch  offences  as  are  o^  a  deeper 
and  more  atrocious  dye ;  while  fmaller  faults,  and  omiffions 
of  lefs  confequence,  are  comprifed  under  the  gentler  names 
of  "  mifdemefnors"  only  (2). 

The  diftinftion  of  public  wrongs  from  private,  of  crimes 
and  mifdemefnors  from  civil  injuries,  feems  principally  to 
confift  in  this :  that  private  wrongs,  or  civil  injuries,  are  an 
infringement  or  privation  of  the  civil  rights  which  belong  to 
individuals,  confidered  merely  as  individuals :  public  wrongs, 
or  crimes  and  mifdemefnors,  are  a  breach  and  violation  of 
the  public  rights  and  duties,  due  to  the  whole  community, 
confidered  as  a  community,  in  its  fecial  aggregate  capacity. 
As  if  I  detain  a  field  from  another  man,  to  which  the  law 
has  given  him  a  right,  this  is  a  civil  injury,  and  not  a 
crime:  for  here  only  the  right  of  an  individual  is  con- 
cerned, and  it  is  immaterial  to  the  public,  which  of  us 
is  in  poffeffion  of  the  land :  but  treafon,  murder,  and 
robbery  are  properly  ranked  among  crimes  ;  fince,  be- 
fides  the    injury  done    to   individuals,    they    ftrike   at  the 

(2)  In  the  Englifh  law,  mi/demeanour  is  generally  ufed  in  con- 
tradiftinftion  to  felony,  and  mifdemeanoura  comprehend  all  in- 
di£lable  offences,  which  do  not  amount  to  felony  ;  as  perjury,  bat- 
tery, libels,  confpiracies,  attempts  and  felicitations  to  commit 
felonies,  &c. 
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very    being    of    fociety,    which    cannot  poflibly    fubfift, 

where  ad^iions  of  this  fort  are  fufFered  to  efcape  with  im- 
punity (3). 


(3)  The  diftinftion  between  public  crimes  and  private  injuries 
feems  entirely  to  be  created  by  pofitive  laws,  and  is  referable  only 
to  civil  inftitutions.  Every  violation  of  a  moral  law,  or  natu- 
ral obligation,  is  an  injury,  for  which  the  offender  ought  to  make 
retribution  to  the  individuals  who  immediately  fuffer  from  it ;  and 
it  is  alfo  a  crime  for  which  he  ought  to  be  puiiifhed  to  that  extent, 
which  would  deter  both  him  and  others  from  a  repetition  of  the 
offence.  In  pofitive  laws  thofe  adts  are  denominated  injuries,  for 
which  the  legiflature  has  provided  only  retribution,  or  a  compenfa- 
tion  in  damages :  but  when  from  experience  it  is  difcovered  that 
this  is  not  fufficient  to  reft  rain  within  moderate  bounds  certain 
claffes  of  injuries,  it  then  becomes  neceflary  for  the  legiflative 
power  to  raife  them  into  crimes,  and  to  endeavour  to  reprefs  them 
by  the  terror^of  punifhment,  or  the  fword  of  the  public  magiftrate. 

The  word  crime  has  no  technical  meaning  in  the  law  of  Eng- 
land. It  feems,  when  it  has  a  reference  to  pofitive  law,  to  com- 
prehend thofe  afts,  which  fubjeft  the  offender  to  punifhment. 

When  the  words  high  crimes  and  mlfdemefnors  are  ufed  in  pro- 
fecutions  by  impeachment,  the  words  high  crimes  have  no  definite 
fignification,  but  are  ufed  merely  to  give  greater  foleranity  to  the 
charge. 

When  the  word  crime  Is  ufed  with  a  reference  to  moral  law, 
it  implies  every  deviation  from  moral  reftitude.  Hence  we  fay, 
it  is  a  crime  to  refufe  the  payment  of  a  juft  debt  ;  it  is  a  crime 
wilfully  to  do  an  injury  to  another's  perfon  or  property  without 
making  him  a  fatisfaftion. 

To  deftroy  another's  property  wilfully,  without  making  the 
owner  a  compenfation,  is,  in  all  cafes,  a  worfe  crime  in  reafon  than 
theft ;  becaufe  the  individual  deprived  of  his  property  fuffers 
precifely  the  fame  injury,  and  the  public  lofes  the  benefit  of  that 
property,  which  contributes  to  the  fupport  of  no  one  ;  and  he, 
who  does  the  injury,  has  not  the  temptation  of  him  who  fleals  to 
fupply  his  wants.  In  the  cafe  of  thofe  a6lions  which  are  only 
civil  injuries,  and  to  which  no  legal  punifhment  is  anpexed,  the 
law  has  fuppofed  that  retribution  will  be  fufficient  to  deter  the 
commiifion  of  them. 

But 
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In  all  cafes  the  crime  includes  an  injury  ;  every  public 
ofFence  is  alfo  a  private  wrong,  and  fomewhat  more ;  it  af- 
fects the  individual,  and  it  likewife  afFedls  the  community. 
Thus  treafon  in  imagining  the  king's  death  involves  in  it 
confpiracy  againft  an  individual,  which  is  alfo  a  civil  in- 
jury ;  but,  as  this  fpecies  of  treafon  in  its  confequences  prin- 
cipally tends  to  the  difTolution  of  government,  and  the  de- 
ftru£lion  thereby  of  the  order  and  peace  of  fociety,  this  de- 
nominates it  a  crime  of  the  higheft  magnitude.  Murder 
is  an  injury  to  the  life  of  an  individual;  but  the  law  of 
fociety  confiders  principally  the  lofs  which  the  ftate  fuftains 
by  being  deprived  of  a  member,  and  the  pernicious  example 
thereby  fet  for  others  to  do  the  like.  Robbery  may  be 
confidered  in  the  fame  view  :  it  is  an  injury  io  private  pro- 
perty ;  but  were  that  ail,  a  civil  fatisfa£tion  in  damages 
might  atone  for  it :  the  public  mifchief  is  the  thing,  for  the 
prevention  of  which  our  laws  have  made  it  a  capital  offence. 
In  thefe  grofs  and  atrocious  injuries  the  private  wrong  is 
fwaJ.v)v/ed  up  in  the  public :  we  feldom  hear  any  mention 
made  of  fatisfadlion  to  the  individual ;  the  fatisfadiion  to  the 
community  being  fo  very  great.  And  indeed,  as  the  public 
crime  is  not  otherwife  avenged  than  by  forfeiture  of  life  and 
property,  it  is  impoflible  afterwards  to  make  any  reparation 
for  the  private  wrong  :  which  can  only  be  had  from  the 
body  or  goods  of  the  aggreiTor.  But  there  are  crimes  of  an 
inferior  nature,  in  which  the  public  puniftiment  is  not  fo 
fevere,  but  it  affords  room  for  a  private  compenfation  alfo ; 


But  the  wilful  and  malicious  deftruftion  of  another's  property  by 
fire,  in  many  cafes,  is  puniflied  with  death  ;  fo  alfo  is  the  malici- 
ous killing  and  maiming  of  another's  cattle  :  yet  thefe  deteftable 
and  diabolical  afts  were  not  crimes  by  the  common  law  of  Eng- 
land ;  but  experience  difcovered  the  neceffity  of  rendering  them 
fubjeft  to  public  and  fevere  punifhment.     See  p.  244.  poft. 

Yet  to  fet.  fire  to  a  field  of  ripe  Handing  corn  is  ftill  only  a 
private  injury,  though  this  is  an  aft  which  Jiriket  at  the  -very  being 
of  fociety i  but  the  legiflature  have  not  yet  found  it  neceflary  to 
reprefs  it  by  the  terror  of  penal  laws. 

B  4  and 
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and  herein  the  diftinftion  of  crimes  from  civil  injuries  is 
very  apparent.  For  inftance;  in  the  cafe  of  battery,  or 
beating  another,  the  aggreflbr  may  be  indifted  for  this  at 
the  fuit  of  the  king,  for  difturbing  the  public  peace,  and 
be  punifhed  criminally  by  fine  and  imprifonment ;  and  the 
party  beaten  may  alfo  have  his  private  remedy  by  action 
of  trefpafs  for  the  injury  which  he  in  particular  fuftains, 
and  recover  a  civil  fatisfaflion  in  damages.  So  alfo,  in 
cafe  of  a  public  nuifance,  as  digging  a  ditch  acrofs  a  high- 
way, this  is  punilhable  by  indiftment,  as  a  common  offence 
to  the  whole  kingdom  and  all  his  majefty's  fubjefts  j  but  if 
r  M  -1  any  individual  fuftains  any  fpecial  damage  thereby,  as  laming 
his  horfe,  breaking  his  carriage,  or  the  like,  the  offender 
may  be  compelled  to  make  ample  fatisfa£rion,  as  well  for  the 
private  injury  as  for  the  public  wrong. 

Upon  the  whole,  we  may  obferve  that  in  taking  cogni- 
zance of  all  wrongs,  or  unlawful  a£ls,  the  law  has  a  double 
view:  viz.  not  only  to  redrefs  the  party  injured,  by  "either 
reftoring  to  him  his  right,  if  poffible ;  or  by  giving  him  an 
equivalent ;  the  manner  of  doing  which  was  the  objedl  of 
our  enquiries  in  the  preceding  book  of  thefe  Commentaries ; 
but  alfo  to  fecure  to  the  public  the  benefit  of  fociety,  by 
preventing  or  punifbing  every  breach  and  violation  of  thofe 
laws,  which  the  fovereign  power  has  thought  proper  to  efta- 
blifti  for  the  government  and  tranquillity  of  the  whole.  What 
thofe  breaches  are,  and  how  prevented  or  punifhed,  are  to  be 
confidered  in  the  prefent  book. 

II.  The  nature  of  crimes  and  mifdemefnors  in  general  be- 
ing thus  afcertained  and  diftinguiflied,  I  proceed,  in  the  next 
.place,  to  confider  the  general  nature  of  punijhtnents :  which 
.are  evils  or  inconveniences  confequent  upon  crimes  and 
mifdemefnors ;  being  devifed,  denounced,  and  infli£led  by 
human  laws,  in  confequence  of  difobedience  or  mifbehaviour 
in  thofe,  to  regulate  whofe  condu£l  fuch  laws  were  refpec- 
tively  made.  And  herein  we  will  briefly  confider  the  power ^ 
the  endy  and  the  tneafure  of  human  punifhment. 

I.  As 
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I.  As  to  the  power  of  human  punifliment,  or  the  right  of 
the  temporal  legiflator  to  inflift  difcretionary  penalties  for 
crimes  and  mifdemefnors  ••.  It  is  clear,  that  the  right  of 
puniftiing  crimes  againft  the  law  of  nature,  as  murder  and 
the  like,  is  in  a  ftate  of  mere  nature  vefted  in  every  indivi- 
dual. For  it  muft  be  vefted  in  fomebody  ;  otherwife  the 
laws  of  nature  would  be  vain  and  fruitlefs,  if  none  were  em- 
powered to  put  them  in  execution  :  and  if  that  power  is 
vefted  in  any  one,  it  muft  alfo  be  vefted  in  all  mankind  ; 
fince  all  are  by  nature  equal.  "Whereof  the  firft  murderer  [  8  ] 
Cain  was  fo  fenfible,  that  we  find  him '  exprefling  his  ap- 
prehenfions,  that  whoever  fliould  find  him  would  flay  him. 
In  a  ftate  of  fociety  this  right  is  transferred  from  individuals 
to  the  fovereign  power  ;  whereby  men  are  prevented  from 
being  judges  in  their  own  caufes,  which  is  one  of  the  evils 
that  civil  government  was  intended  to  remedy.  Whatever 
power  therefore  individuals  had  of  punifliing  offences  againft 
the  law  of  nature,  that  is  now  vefted  in  the  magiftrate  alone ; 
who  bears  the  fword  of  juftice  by  the  confent  of  the  whole 
community.  And  to  this  precedent  natural  power  of  indi- 
viduals muft  be  referred  that  right,  which  fome  have  argued 
to  belong  to  every  ftate,  (though,  in  fa£l,  never  exercifed 
by  any,)  of  puniftiing  not  only  their  own  fubje£ts,  but  alfo 
foreign  ambafladors,  even  v/ith  death  itfelf;  in  cafe  they 
have  offended,  not  indeed  againft  the  municipal  laws  of  the 
country,  but  againft  the  divine  laws  of  nature,  and  become 
liable  thereby  to  forfeit  their  lives  for  their  guilt  ^. 

As  to  offences  merely  againft  the  laws  of  fociety,  which 
are  only  mala  prohibita,  and  not  mala  in  fe;  the  temporal 
magiftrate  is  alfo  empowered  to  inflift  coercive  penalties  for 
fuch  tranfgreflions  :  and  this  by  the  confent  of  individuals  ; 
who,  in  forming  focieties,  did  either  tacitly  or  exprefsly  in- 
veft  the  fovereign  power  with  the  right  of  making  laws,  and 
of  enforcing  obedience  to  them  when  made,  by  exercifing, 
upon  their  non-obfervance,  feverities  adequate  to  the  e\U. 
The  lawfulnefs   therefore   of  punifliing   fuch  criminals  is 

''  See  Grotius,  dtj.  6.  13"  p.  I.  a.  c.  ao.        '  Gen.  iv.  14. 
■PuflFendorf,  L.  of  Nat.  &  N.  b.  8.  c. 3.        *  See  Vol.  I.  p.  254. 

founded 
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founded  upon  this  principle,  that  the  law  by  which  they  fuf- 
fer  was  made  by  their  own  confent ;  it  is  a  part  of  the  ori- 
ginal contraft  into  which  they  entered,  when  firft  they 
engaged  in  fociety  j  it  was  calculated  for,  and  has  long  con- 
tributed to,  their  own  fecurity. 

This  right  therefore,  being  thus  conferred  by  univerfal 
confent,  gives  to  the  ftate  exaftly  the  fame  power,  and  no 
more,  over  all  its  members,  as  each  individual  member  had 
[  9  ]  naturally  over  himfelf  or  others.  Which  has  occafioned 
fome  to  doubt,  how  far  a  human  legiflature  ought  to  inflift 
capital  punifhments  for  pofttive  offences }  offences  againft  the 
municipal  law  only,  and  not  againft  the  law  of  nature  : 
fince  no  individual  has,  naturally,  a  power  of  inflifting  death 
upon  himfelf  or  others  for  adtions  in  themfelves  indifferent. 
"With  regard  to  offences  mala  in  'fey  capital  punifhments  are 
in  fome  inftances  infli£led  by  the  immediate  command  of  God 
himfelf  to  all  mankind  ;  as  in  the  cafe  of  murder,  by  the 
precept  delivered  to  Noah,  their  common  anceftor  and  re- 
prefentative,  "  whofo  (heddeth  man's  blood,  by  man  {hall 
•  "  his  blood  be  fhed '."  In  other  inftances  they  are  inflidted 
-  after  the,  example  of  the  Creator,  in  his  pofitive  code  of  laws 
for  the  regulation  of  the  Jewifh  republic  :  as  in  the  cafe  of 
the  crime  againft  nature.  But  they  are  fometimes  inflicted 
without  fuch  exprefs  warrant  or  example,  at  the  will  and 
difcretion  of  the  human  legiflature  j  as  for  forgery,  for  theft, 
and  fometimes  for  offences  of  a  lighter  kind.  Of  thefe  we 
are  principally  to  fpeak ;  as  thefe  crimes  are,  none  of  them, 
offences  againft  natural,  but  only  againft  focial  rights  ;  not 
even  theft  itfelf,  unlefs  it  be  accompanied  with  violence  to 
one's  houfe  or  perfon :  all  others  being  an  infringement  of 
that  right  of  property,  which,  as  we  have  formerly  feen  "*, 
owes  its  origin  not  to  the  law  of  nature,  but  merely  to  civil 
fociety  (4). 

'  Gen.  Ji.  6.  "  Book  II.  c  i. 


(4)  It  i8  flrange  that  the  learned  Judge's  conclufion,  vi%.  that 
theft  itfelf  it  not  an  offence  agatnfl  natural  rights y  did  not  lead  him 

to 
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The  praflice  of  infli£Hng  capital  punifhments,  for  of- 
fences of  human  inftitutlon,  is  thus  juftified  by  that  great 
and  good  man,  fir  Matthew  Hale*":  «  when  offences  grow 
«  enormous,  frequent,  and  dangerous  to  a  kingdom  or  ftate, 
*<  deftrudtive  or  highly  pernicious  to  civil  focieties,  and  to 
"  the  great  infecurity  and  danger  of  the  kingdom  or  it's  in- 
«  habitants,  fevere  punifhment  and  even  death  itfelf  is 
"  neceffary  to  be  annexed  to  laws  in  many  cafes  by  the  pru- 
«  dence  of  lawgivers."  It  is  therefore  the  enormity,  or  dan- 
gerous tendency,  of  the  crime  that  alone  can  warrant  any 
earthly  legiflature  in  putting  him  to  death  that  commits  it. 
It  is  not  it's  frequency  only,  or  the  difficulty  of  otherwife  [  10  3 
preventing  it,  that  will  excufe  our  attempting  to  prevent  it 
by  a  wanton  effufion  of  human  blood.  For,  though  the  end 
of  puniftiment  Is  to  deter  men  from  offending,  it  never  can 
follow  from  thence,  that  it  is  lawful  to  deter  them  at  any 
rate  and  by  any  means ;  fince  there  may  be  unlawful  me- 
thods of  enforcing  obedience  even  to  the  jufteft  laws.  Every 
humane  legiflator  will  be  therefore  extremely  cautious  of 
eftablifhing  laws  that  inflidt  the  penalty  of  death,  efpecially 
for  flight  offences,  or  fuch  as  are  merely  pofitive.  He  will 
expe£l:  a  better  reafon  for  his  fo  doing,  than  that  loofe  one 
which  generally  Is  given  ;  that  it  is  found  by  former  expe- 
rience that  no  lighter  penalty  will  be  effe£lual.  For  is  it  found 
upon  farther  experience,  that  capital  punifhments  are  more 
effectual  ?  Was  the  vafl  territory  of  all  the  Ruffias  worfe 
regulated  under  the  late  emprefs  Elizabeth,  than  under  her 
°  I  Hal.  p.  c.  13. 

to  fufpeft  the  fallacy  of  the  pofition,  that  the  right  of  property 
owes  its  origin  not  to  the  law  of  nature,  but  merely  to  civil fociity, 
which  he  has  alfo  advanced  in  a  former  volume,  (2  vol.  p.  11.)  and 
which  I  have  there  prefumed  to  controvert.  If  theft  be  not  a  vio- 
lation of  the  law  of  nature  and  reafon,  it  would  follow  that  there 
is  no  moral  turpitude  in  difhonefty.  *'  Non  igitur  magis  efl  contra 
"  naturam  morbus  aut  egeftas  aut  quid  hujufmodi  quam  detraftio 
"  aut  appetitio  alieni.'*    Cic 

Thottjhalt  notJieaU  is  certainly  one  of  the  firft  precepts  both  of 
nature  and  religion. 

more    . 
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more  fanguinary  predeceflbrs  ?  Is  it  now,  under  Catherine  II., 
lefs  civilifed,  lefs  fecial,  lefs  fecure  ?  And  yet  we  are  aflured, 
diat  neither  of  thefe  illuftrious  princefTes  have,  throughout 
their  whole  adminiftration,  iftflidted  the  penalty  of  death : 
and  the  latter  has,  upon  full  perfuafion  of  it's  being  ufelefs, 
nay  even  pernicious,  given  orders  for  abolifhing  it  entirely 
throughout  her  extenfive  dominions  °.  But  indeed,  were 
capital  punifhments  proved  by  experience  to  be  a  fure  and 
e6Fe(Stual  remedy,  that  would  not  prove  the  neceffity  (upon 
which  the  juftice  and  propriety  depend)  of  inflidling  them 
upon  all  occafions  when  other  expedients  fail.  I  fear  this 
reafoning  would  extend  a  great  deal  too  far.  For  inflance, 
the  damage  done  to  our  public  roads  by  loaded  waggons  is 
univerfally  allowed,  and  many  laws  have  been  made  to  pre- 
vent it ;  none  of  which  have  hitherto  proved  effe£l:ual.  But 
it  does  not  therefore  follow  that  it  would  be  juft  for  the  le- 
giflature  to  infli£l  death  upon  every  obftinate  carrier,  who 
defeats  or  eludes  the  provifion  of  former  ftatutes.  Where 
the  evil  to  be  prevented  is  not  adequate  to  the  violence  of 
the  preventive,  a  fovereign  that  thinks  ferioufly  can  never 
C  1 1  ]  juftify  fuch  a  law  lo  the  didiates  of  confcience  and  huma- 
nity. To  fhed  the  blood  of  our  fellow-creature  is  a  matter 
that  requires  the  greateft  deliberation'  and  the  fulleft  con- 
vidlion  of  our  own  authority  :  for  life  is  the  immediate  gift 
of  God  to  man  ;  which  neither  he  can  reGgn,  nor  can  it  be 
taken  from  him,  unlefs  by  the  command  or  permiffion  of 
him  who  gave  it ;  either  exprefsly  revealed,  or  colledied  from 
the  laws  of  nature  or  fociety  by  clear  and  indifputable  de- 
monllration. 

I  WOULD  not  be  underftood  to  deny  the  right  of  the  legif- 
lature  in  any  country  to  enforce  it's  own  laws  by  the  death 
of  the  tranfgreffor,  though  perfons  of  fome  abilities  have 
doubted  it ;  but  only  to  fuggeft  a  few  hints  for  the  confider- 
ation  of  fuch  as  are,  oi;  may  hereafter  become,  legiflators. 
When  a  quellion  arifes,  whether  death  may  be  lawfully  in- 

"  Grand  inftru^iious  for  framing  a  new  code  of  laws  for  the  Ruflian  empire, 
§»io. 

flided 
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fli£led  for  this  or  that  tranfgreflion,  the  wifdom  of  the  laws 
muft  decide  it :  and  to  this  public  judgment  or  decifion  all 
private  judgments  muft  fubmit ;  elfe  there  is  an  end  of  the 
firft  principle  of  all  fociety  and  government.  The  guilt  of 
blood,  if  any,  muft  lie  at  their  doors,  who  mifinterpret  the 
extent  of  their  warrant ;  and  not  at  the  doors  of  the  fubjeft, 
who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  fovereign  power. 

2.  As  to  the  end  or  final  caufe  of  human  punifhments; 
This  is  not  by  way  of  atonement  or  expiation  for  the  crime 
committed  ;  for  that  muft  be  left  to  the  juft  determination 
of  the  Supreme  Being  :  but  as  a  precaution  againft  future 
offences  of  the  fame  kind.  This  is  effe£led  three  ways :  either 
by  the  amendment  of  the  offender  himfelf ;  for  which  pur- 
pose all  corporal  punifhments,  fines,  and  temporary  exile  or 
imprifonment  are  inflicted  :  or,  by  deterring  others  by  the 
dread  of  his  example  from  offending  in  the  like  way,  "  tit 
"  poena  (as  Tuliy  p  exprefles  it)  ad  paucos^  tnetus  ad  omneSf 
"  perveniat  "  which  gives  rife  to  all  ignominious  punifh- 
ments, and  to  fuch  executions  of  juftice  as  are  open  and 
public:  or  laftly,  by  depriving  the  party  injuring  of  the  [  12  ] 
power  to  do  future  mifchief ;  which  is  effedled  by  either 
putting  him  to  death,  or  condemning  him  to  perpetual  con- 
finement, flavery,  or  exile.  The  fame  one  end,  of  prevent- 
ing future  crimes,  is  endeavoured  to  be  anfwered  by  each  of 
thefe  three  fpecies  of  punifhment.  The  public  gains  equal 
fecurity,  whether  the  offender  himfelf  be  amended  by  whole- 
fome  correction,  or  whether  he  be  difabled  from  doing  any 
farther  harm  :  and  if  the  penalty  fails  of  both  thefe  effefts, 
as  it  may  do,  ftill  the  terror  of  his  example  remains  as  a 
warning  to  other  citizens.  The  method  however  of  inflifting 
punifhment  ought  always  to  be  proportioned  to  the  particu- 
lar purpofe  it  is  meant  to  ferve,  and  by  no  means  to  exceed 
it :  therefore  the  pains  of  death,  and  perpetual  difability  by 
exile,  flavery,  or  imprifonment,  ought  never  to  be  infli£led, 
but    when  the  offender  appears   incorrigible:    which  may 

P  Pre  Cluenih,  46. 
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be  collected  either  from  a  repetition  of  minuter  offences ;  or 
from  the  perpetration  of  fome  one  crime  of  deep  malignity, 
which  of  ilfelf  demonftrates  a  difpofition  without  hope  or 
probability  of  amendment :  and  in  fuch  cafes  it  would  be 
cruelty  to  the  public  to  defer  the  punifhment  of  fuch  a  cri- 
minal, till  he  had  an  opportunity  of  repeating  perhaps  the 
worft  of  villanies. 

3.  As  to  the  meafureoi  human  punifliments.  From  what 
has  been  obferved  in  the  former  articles  we  may  colleft, 
that  the  quantity  of  punifliment  can  never  be  abfolutely  de- 
termined by  any  Handing  invariable  rule  j  but  it  muft  be 
left  to  the  arbitration  of  the  legiflature  to  inflidt  fuch  penal- 
ties as  are  warranted  by  the  laws  of  nature  and  fociety,  and 
fuch  as  appear  to  be  the  beft  calculated  to  anfwer  the  end  of 
precaution  agalnft  future  offences. 

Hence  it  will  be  evident,  that  what  fome  have  fo  highly 
extolled  for  its  equity,  the  lex  talionisf  or  law  of  retaliation, 
can  never  be  in  all  cafes  an  adequate  or  permanent  rule  of 
punifliment.  In  fome  cafes  indeed  it  feems  to  be  diftated  by 
natural  reafon  j  as  in  the  cafe  of  confpiracies  to  do  an  injury, 
or  falfe  accufations  of  the  innocent :  to  which  we  may  add 
[  13  ]  that  law  of  the  Jews  and  Egyptians,  mentioned  by  Jofephus 
and  Diodorus  Siculus,  that  whoever  without  fufficient  caufe 
was  found  with  any  mortal  poifon  in  his  cuftody,  fhould 
himfelf  be  obliged  to  take  it.  But,  in  general,  the  differ- 
ence of  perfons,  place,  time,  provocation,  or  other  circum- 
ftances,  may  enhance  or  mitigate  the  offence  ;  and  in  fuch 
cafes  retaliation  can  never  be  a  proper  meafure  of  juftice.  If 
a  nobleman  ftrikes  a]^peafant,  all  mankind  will  fee,  that  if  a 
court  of  juftice  awards  a  return  of  the  blow,  it  is  more  than 
a  juft  compenfation.  On  the  other  hand,  retaliation  may, 
fometimes,  be  too  eafy  a  fentence  ;  as,  if  a  man  malicioufly  , 
ihould  put  out  the  remaining  eye  of  him  who  had  loft  one 
before,  it  is  too  flight  3  punifhment  for  the  maimer  to  lofe 
only  one  of  his  :  and  therefore  the  law  of  the  Locrians, 
which  demanded  an  eye  for  an  eye,  was  in  this  inftance  ju- 

diciouily 
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dicioufly  altered  by  decreeing,  in  imitation  of  Solon's  laws  '^ 
that  he  who  ftruck  out  the  eye  of  a  one-eyed  man,  fliould 
lofe  both  his  own  in  return.  Befides,  there  are  very  many 
crimes,  that  will  in  no  fhape  admit  of  thefe  penalties,  with- 
out manifeft  abfurdity  and  wickednefs.  Theft  cannot  be 
puniflied  by  theft,  defamation  by  defamation,  forgery  by  for- 
gery, adultery  by  adultery,  and  the  like.  And  we  may  add, 
that  thofe  inftances,  wherein  retaliation  appears  to  be  ufed, 
even  by  the  divine  authority,  do  not  really  proceed  upon  the 
rule  of  exa£l  retribution,  by  doing  to  the  criminal  the  fame 
hurt  he  has  done  to  his  neighbour  and  no  more  ;  but  this 
correfpondence  between  the  crime  and  punifhment  is  barely 
a  Gonfequence  from  fome  other  principle.  Death  is  ordered  - 
to  be  punifhed  with  death ;  not  becaufe  one  is  equivalent  to 
the  other,  for  that  would  be  expiation,  and  not  punifhment. 
Nor  is  death  always  an  equivalent  for  death ;  the  execution 
*of  a  needy  decrepit  aflaffin  is  a  poor  fatisfaftion  for  the  mur- 
der of  a  nobleman  in  the  bloom  of  his  youth,  and  full  enjoy- 
ment of  his  friends,  his  honours,  and  his  fortune.  But 
the  reafon  upon  which  this  fentence  is  grounded  feems  to 
be,  that  this  is  the  higheft  penalty  that  man  can  inflidi,  and 
tends  moft  to  the  fecurity  of  mankind ;  by  removing  one 
murderer  from  the  earth,  and  fetting  a  dreadful  example  to  [  14  ] 
deter  others  :  fo  that  even  this  grand  inftance  proceeds  upon 
other  principles  than  thofe  of  retaliation.  And  truly,  if  any 
meafure  of  punifhment  is  to  be  taken  from  the  datnage  fuf- 
tained  by  the  fufFerer,  the  punifhment  ought  rather  to 
exceed  than  equal  the  injury  :  fince  it  feems  contrary  to  rea- 
fon and  equity,  that  the  guilty,  (if  convidled)  fhould  fuffer 
no  morq  than  the  innocent  has  done  before  him  ;  efpecially 
as  the  fufFering  of  the  innocent  is  paft  and  irrevocable,  that 
of  the  guilty  is  future,  contingent,  and  liable  to  be  efcaped 
or  evaded.  With  regard  indeed  to  crimes  that  are  incom- 
plete, which  confift  merely  in  the  intention,  and  are  not  yet 
carried  into  a£l:,  as  confpiracies  and  the  like  ;  the  innocent 
has  a  chance  to  fruftrate  or  avoid  the  villany,  as  the  confpi- 
rator  has  alfo  a  chance  to  efcape  his  punifhment :  and  this 
■J  Pott.  Ant.  b.  I.  c.  a6. 
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may  be  one  reafon  why  the  lex  talionis  is  more  proper  to  he 
inflifled,  if  at  all,  for  crimes  that  confift  in  intention,  than 
for  fuch  as  are  carried  into  aft.  It  feems  indeed  confonant 
to  natural  reafon,  and  has  therefore  been  adopted  as  a  maxim 
by  feveral  theoretical  writers  ^^  that  the  puniftiment  due  to 
the  crime  of  which  one  falfely  accufes  another,  ihould  be 
I  inflidled  on  the  perjured  informer.     Accordingly,  when  it 

was  once  attempted  to  introduce  into  England  the  law  of 
retaliation,  it  was  intended  as  a  punifliment  for  fuch  only 
as  preferred  malicious  accufations  againft  others  ;  it  being 
enafted  by  ftatute  37  Ed w.  III.  ch.  18.  that  fuch  as  prefer- 
red any  fuggeftions  to  the  king's  great  council  {hould  put  in 
fureties  of  taliation ;  that  is,  to  incur  the  fame  pain  that 
the  other  (hould  have  had,  in  cafe  the  fuggeftion  were 
found  untrue.  But,  after  one  year's  experience  this  pu- 
niftiment of  taliation  was  rejefted,  and  imprifonment  adopted 
in  its  Head  *. 

But  though  from  what  has  been  faid  it  appears,  that 
there  cannot  be  any  regular  or  determinate  method  of  rating 
[[  15  ]  the  quantity  of  punifhments  for  crimes,  by  any  one  uniform 
rule ;  but  they  muft  be  referred  to  the  will  and  difcretion  of 
the  legillative  power  :  yet  there  are  fome  general  principles, 
drawn  from  the  nature  and  circumftances  of  the  crime, 
that  may  be  of  fome  alliftance  in  allotting  it  an  adequate 
puniftiment. 

As,  firft,  with  regard  to  the  objeB  of  it :  for  the  greater  and 
more  exalted  the  objedl  of  an  injury  is,  the  more  care  ftiould 
betaken  to  prevent  that  injury,  and  of  courfe  under  this  ag- 
gravation the  puniftiment  ftiould  be  more  fevere.  Therefore 
treafon  in  confpiring  the  king^s  death  is  by  the  Englifti  law 
puniftied  with  greater  rigour  than  even  actually  killing  any 
private  fubjeft.  And  yet,  generally,  a  defign  to  tranfgrefs 
is  not  fo  flagrant  an  enormity,  as  the  a£lual  completion  of 
that  defign.    For  evil,  the  nearer  we  approach  it,  is  the  more 

■■  Beccar.  c.  15.  >  »  Stat.  38  Edw.  III.  c.  9. 
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difagreeable  and  (hocking :  fo  that  it  requires  more  obllinacy 
in  wickednefs  to  perpetrate  an  unlawful  aftion,  than  barely 
to  entertain  the  thought  of  it :  and  it  is  an  encouragement 
to  repentance  and  remorfe,  even  till  the  laft  ftage  of  any  crime, 
that  it  never  is  too  late  to  retradt  j  and  that  if  a  man  ftops 
even  here,  it  is  better  for  him  than  if  he  proceeds :  for  which 
reafon  an  attempt  to  rob,  to  ravifli,  or  to  kill,  is  far  lefs 
penal  than  the  ad^ual  robbery,  rape,  or  murder.  But  in  the 
cafe  of  a  treafonable  confpiracy,  the  object  whereof  is  the 
king's  majefty,  the  bare  intention  will  deferve  the  higheft 
degree  of  feverity ;  not  becaufe  the  intention  is  equivalent  to 
the  adt  itfelf ;  but  becaufe  the  greateft  rigour  is  no  more  than 
adequate  to  a  treafonable  purpofe  of  the  heart,  and  there  is 
no  greater  left  to  inflift  upon  the  actual  execution  itfelf. 

Again  :  the  violence  of  paflion,  or  temptation,  may  fome- 
times  alleviate  a  crime ;  as  theft,  in  cafe  of  hunger,  is  far 
more  worthy  of  compaffion  than  when  committed  through 
avarice,  or  to  fupply  one  in  luxurious  excefles.  To  kill 
a  man  upon  fudden  and  violent  refentment,  is  lefs  penal 
than  upon  cool  deliberate  malice.  The  age,  education,  and 
charafter  of  the  offender ;  the  repetition  (or  otherwife)  of 
the  offence ;  the  time,  the  place,  the  company  wherein  it  [  16  l 
was  committed ;  all  thefe,  and  a  thoufand  other  incidents, 
may  aggravate  or  extenuate  the  crime  K 

Farther  :  as  puniftiments  are  chiefly  intended  for  the 
prevention  of  future  crimes,  it  is  but  reafonable  that  among 
cringes  of  different  natures  thofe  ftiould  be  moft  feverely 
punifhed,  which  are  the  mofl  deflrudlive  of  the  public  fafety  - 
and  happinefs  "  ;  and,  among  crimes  of  an  equal  malignity, ' 
thofe  which  a  man  has  the  mofl  frequent  and  eafy  opportu- 
nities of  committing,   which  cannot  be  fo  eafily  guarded 

'  Thus  Demofthenes  (in  his  oration  "  morning,   publicly,    before   ftrangers 

againft   Midias)    finely  works   up    the  "  as  well  as  citizens;  and  that  in  the 

aggravations  of  the  iiifults  he  had  re-  "  temple,   whither   the    duty    of   ray 

ceived.     "  I  was  abufed,"  fays  he,  "  by  "  office  called  me." 
"  my    enemy,   m   cold    blood,   out  of        "  Beccar.  c«6. 
"  malice,  not  by  heat  of  wine,  in  the 
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againft  as  others,  and  which  therefore  the  offender  has  the 
ilrongeft  inducement  to  commit ;  according  to  what  Cicero 
obferves  "y  **  ea  funt  animadvertenda  peccata  maximey  quae  dif- 
*'  fic'ill'ime  praecaventur."  Hence  it  is,  that  for  a  fervant  to 
rob  his  mafter  is  in  more  cafes  capital,  than  for  a  flranger : 
if  a  fervant  kills  his  mafter,  it  is  a  fpecies  of  treafon ;  in 
another  it  is  only  murder :  to  fteal  a  handkerchief,  or  other 
trifle  of  above  the  value  of  twelvepence,  privately  from  one's 
perfon,  is  made  capital  j  but  to  carry  off  a  load  of  corn  from 
an  open  field,  tliough  of  fifty  times  greater  value,  is  puniflied 
with  tranfportation  only.  And,  in  the  ifland  of  Man,  this 
rule  was  formerly  carried  fo  far,  that  to  take  away  an  horfe  or 
an  ox  was  there  no  felony,  but  a  trefpafs,  becaufe  of  the  diffi- 
culty in  that  little  territory  to  conceal  them  or  carry  them  off: 
but  to  fteal  a  pig  or  a  fowl,  which  is  eafily  done,  was  a  capital 
mifdemefnor,  and  the  offender  was  puniftied  with  death*. 

Lastly  :  as  a  conclufion  to  the  whole,  we  may  obferve 
'that  punifliments  of  ynreafonable  feverity,  efpecially  when 
indifcriminately  infli6ted,  have  lefs  effeft  in  preventing  crimes, 
and  amending  the  manners  of  a  people,  than  fuch  as  are 
more  merciful  in  general,  yet  properly  intermixed  with  due 
r  I**  *j  diftindiions  of  feverity.  It  is  the  fentiment  of  an  ingenious 
writer,  who  feems  to  have  well  ftudied  the  fprings  of  human 
action  ^y  that  crimes  are  more  effeftually  prevented  by  the 
certaintyy  than  by  the  feverityy  of  punifhment.  For  the  ex- 
ceflive  feverity  of  laws  (fays  Montefquieu  y)  hinders  their 
execution :  when  the  punifhment  furpaffes  aH  meafure,  the 
public  will  frequently  out  of  humanity  prefer  impunity  to  it. 
Thus  alfo  the  ftatute  i  Mar.  ft.  i.  c.  i.  recites  in  it's  pre- 
amble, "  that  the  ftate  of  every  king  confifts  more  affuredly 
"  in  the  love  of  the  fubje£l  towards  their  prince,  than  hi  the 
«  dread  of  laws  made  with  rigorous  pains ;  and  that  laws 
**  made  for  the  prefervation  of  the  commonwealth  without 
**  great  penalties  are  more  often  obeyed  and  kept,  than  laws 

"  pr»  Sexto  Rofcio,  40.  *  Beccar.  c.  7. 

*  4  Inft.  a8j.  y  Sp.  L.  b  6.  c.13. 

«  made 
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**  made  with  extreme  punifliments."  Happy  ha(J  it  been 
for  the  nation,  if  the  fubfequent  praftice  of  that  deluded 
princefs  in  matters  of  religion,  had  been  correfpondent  to 
thefe  fentiments  of  herfelf  and  parliament,  in  matters  of  ftate 
and  government !  We  may  further  obferve  that  fangui- 
nary  laws  are  a  bad  fymptom  of  the  diftemper  of  any  ftate, 
or  at  leaft  of  it's  weak  conftitution.  The  laws  of  the  Ro- 
man kings,  and  the  twelve  tables  of  the  decemviri^  were  full 
of  cruel  punifhments  :  the  Porcian  law,  which  exempted  all 
citizens  from  fentence  of  death,  filently  abrogated  them  all. 
In  this  period  the  republic  flourifhed :  under  the  emperors 
fevere  punifliments  were  revived ;  and  then  the  empire 
fell  (5). 


(5)  The  moft  admirable  and  excellent  ftatute  ever  pafled  by  the 
Englifh  legiflature  is  the  i  Ed.  VI.  c.  12. 

In  the  preamble  it  ftates,  in  a  beautiful  and  fimple  ftrain  of 
eloquence,  that  *'  Nothing  is  more  godly,  more  fure,  more  to  be 
'*  wifhed  and  defired  betwixt  a  prince,  the  fupreme  head  and 
**  ruler,  and  the  fubjefts  whofe  governor  and  head  he  is,  than  on 
"  the  prince's  part  great  clemency  and  indulgency,  and  rather 
*'  too  much  forgivenefs  and  remiilion  of  his  royal  power  and  juft 
**  punifhment,  than  exaft  feverity  and  juftice  to  be  {hewed ;  and 
"  on  the  fubjefts*  behalf,  that  they  fhould  obey  rather  for  love, 
**  and  for  the  neceflity  and  love  of  a  king  and  prince,  than  foe 
<*  fear  of  his  ftrait  and  fevere  laws.  But  as  in  tempeft  or  winter 
"  one  courfe  and  garment  is  convenient,  in  calm  or  warm  weather 
'*  a  more  liberal  cafe  or  lighter  garment  both  may  and  ought  to 
**  be  followed  and  ufed ;  fo  we  have  feen  divers  ftrait  and  fore 
"  laws  made  in  one  parliament  (the  time  fo  requiring),  in  a  more 
*'  calm  and  quiet  reign  of  another  prince  by  the  like  authority, 
"  and  parliament  taken  away,"  &c. 

It  therefore  repeals  every  ftatute  which  has  created  any  treafon 
fmce  the  25  Ediv.  III.  Ji'  5.  f.  2. 

It  repeals  "  all  and  every  aft  of  parliament  concerning  doftrine 
*'  or  matters  of  religion." 

It  repeals  every  felony  created  by  the  legiflature,  during  the 
preceding  long  and  cruel  reign  of  Henry  VIU.  ^ 
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It  is"  moreover  abfurd  and  impolitic  to  apply  the  fame 
puuifhment  to  crimes  of  different  malignity.  A  multitude 
of  fanguinary  laws  (befides  the  doubt  that  may  be  enter- 
tained concerning  the  right  of  making  them)  do  like  wife 
prove  a  manifeft  defeifl  either  in  the  wifdom  of  the  le- 
giflative,  or  the  ftrength  of  the  executive  power.  It  is  a 
kind  of  quackery  in  government,  and  argues  a  want  of  folid 
(kill,  to  apply  the  fame  univerfal  remedy,  the  ultimum  [up- 
plicium^  to  every  cafe  of  difficulty.  It  is,  it  muft  be  owned, 
much  eajier  to  extirpate  than  to  amend  mankind :  yer 
[  i8  ]  that  magiftrate  muft  be  efteemed  both  a  weak  and  a  cruel 
furgeon,  who  cuts  off  every  limb,  which  through  ignorance 
or  indolence  he  will  not  attempt  to  cure.  It  has  been  there- 
fore ingenioufly  propofed ",  that  in  every  ftate  a  fcale  of 
crimes  ftiould  be  formed,  with  a  correfponding  fcale  of  pu- 
niftiments,  defcending  from  the  greateft  to  the  leaft :  but,  if 
that  be  too  romantic  an  idea,  yet  at  leaft  a  wife  legiflator 
will  mark  the  principal  divifions,  and  not  alfign  penalties  of 
the  firft  degree  to  offences  of  an  inferior  rank.  Where  men 
fee  no  diftin£lion  made  in  the  nature  and  gradations  of  pu- 
nifhment,  the  generality  will  be  led  to  conclude  there  is  no 
diftin£lion  in  the  guilt.  Thus  in  France  the  puniftiment  of 
robbery,  either  with  or  without  murder,  is  the  fame  *  :  hence 
it  is,  that  though  perhaps  they  are  therefore  fubjefl  to  fewer 
robberies,  yet  they  never  rob  but  they  alfo  murder.     In 

»  Beccar.  c.  6.  •  Sp.  L.  b.  6.  c.  16. 


It  repeals  the  ftatute  31  Hen.  VIII.  "  that  proclamations  made 
*•  by  the  king's  highnefs,  by  the  advice  of  his  honourable  council, 
**  fhould  be  made  and  kept  as  though  they  were  made  by  authority 
**  of  parliament." 

It  repeals  alfo  the  extraordinary  ftatute  de  bigamis,  4  Edw.  I. 
ft.  3.  c.  5.  which  enaded,  that  if  any  man  married  a  widow,  or 
married  a  fecond  wife  after  the  death  of  the  firft,  he  fhould  be 
deprived  of  the  benefit  of  clergy,  if  he  was  convifted  of  any 
clergyable  felony  whatever. 

China> 
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China,  murderers  ate  cut  to  pieces,  and  robbers  not :  hence 
in  that  country  they  never  murder  on  the  highway,  though 
they  often  rob.  And  in  England,  befides  the  additional 
terrors  of  a  fpeedy  execution,  and  a  fubfequent  expofure  or 
difleftion,  robbers  have  a  hope  of  tranfportation,  which  fel- 
dom  is  extended  to  murderers.  This  has  the  fame  efFedl 
here  as  in  China ;  in  preventing  frequent  aflaffinatlon  and 
Slaughter. 

Yet,  though  in  this  inftance  we  may  glory  in  the  wif- 
dom  of  the  Englifli  law,  we  (hall  find  it  more  difficult  to 
juftify  the  frequency  of  capital  punifliment  to  be  found  there- 
in} infli£l:ed  (perhaps  inattentively)  by  a  multitude  of  fuc- 
ceffive  independent  ftatutes,  upon  crimes  very  diiFerent  in 
their  natures.  It  is  a  melancholy  truth,  that  among  the 
variety  of  a£lions  which  men  are  daily  liable  to  commit,  no 
lefs  than  an  hundred  and  fixty  have  been  declared  by  aft  of 
parliament  ^  to  be  felonies  without  benefit  of  clergy ;  or,  in 
other  words,  to  be  worthy  of  inftant  death.  So  dreadful  a 
lift,  inftead  of  diminifhing,  increafes  the  number  of  offenders. 
The  injured,  through,  compaffion,  will  often  forbear  to  pro-  [  19  3 
fecute ;  juries,  through  compaffion,  will  fometimes  forget 
their  oaths,  and  either  acquit  the  guilty  or  mitigate  the 
nature  of  the  offence  :  and  judges,  through  compaffion,  will 
refpite  one  half  of  the  convidls,  and  recommend  them  to 
the  royal  mercy.  Among  fo  many  chances  of  efcaping,  the 
needy  and  hardened  offender  overlooks  the  multitude  that 
fuffer  :  he  boldly  engages  in  fome  defperate  attempt,  to  re- 
lieve his  wants  or  fupply  his  vices :  and,  if  unexpefledly  the 
hand  of  juftice  overtakes  him,  he  deems  himfelf  peculiarly  . 
unfortunate,  in  falling  at  laft  a  facrifice  to  thofe  laws,  which 
long  impunity  has  taught  him  to  contemn. 

*  S«e  Ruffhead's  index  to  the  ftatutes  (tit.  Felony),  and  the  idi  which  hivt 
(inct  been  made. 
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CHAPTER     THE     SECOND. 

OF  THE  PERSONS  CAPABLE   of 

COMMITTING    CRIMES. 


TTAVING,  in  the  preceding  chapter,  confidered  in 
general  the  nature  of  crimes,  and  punifhments,  we 
are  led  next,  in  the  order  of  our  diitribution,  to  enquire  what 
perfons  are,  or  are  not,  capable  of  committing  crimes ;  or, 
which  is  all  one,  who  are  exempted  from  the  cenfures  of  the 
law  upon  the  commilhon  of  thofe  adls,  which  in  other  per- 
fons would  be  feverely  punifhed.  In  the  procefs  of  which 
enquiry,  we  muft  have  recourfe  to  particular  and  fpecial 
exceptions :  for  the  general  rule  is,  that  no  perfon  fhall  be 
excufed  from  puniftiment  for  difobedience  to  the  laws  of  his 
country,  excepting  fuch  as  are  exprefsly  defined  and  exempt- 
ed by  the  laws  themfelves.  , 

All  the  feveral  pleas  and  excufes,  which  proteft  the 
committer  of  a  forbidden  aft  from  the  punifliroent  which  is 
otherwife  annexed  thereto,  may  be  reduced  to  this  fingle 
conlideration,  the  want  or  defe£l  of  will.  An  involuntary  aft, 
as  it  has  no  claim  to  merit,  fo  neither  can  it  induce  any  guilt : 
the  concurrence  of  the  will,  when  it  has  it's  choice  either 
to  do  or  to  avoid  the  faft  in  queftion,  being  the  only  thing 
[21]  that  renders  human  aftions  either  praifeworthy  or  culpable. 
Indeed,  to  make  a  complete  crime  cognizable  by  human 
laws,  there  muft  be  both  a  will  and  an  aft.  For  though, 
inforo  confcientiae,  a  fixed  defign  or  will  to  do  an  unlawful 
act  is  almoft  as  heinous  as  the  commiffion  of  it,  yet,  as  no 
temporal  tribunal  can  fearch  the  heart,  or  fathom  the  inten- 
tions of  the  mind,  otherwife  than  as  they  are  demonftrated  by 
outward  aftions,  it  therefore  cannot  punifli  for  what  it  can- 
14  not 
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not  know.  For  which  reafon  in  all  temporal  jurifdittions  an 
overt  a6t,  or  fome  open  evidence  of  an  intended  crime,  is  ne- 
ceffary,  in  order  to  demonftrate  the  depravity  of  the  will,  be- 
fore the  man  is  liable  to  puniftiment.  And,  as  a  vitious  will 
without  a  vitious  adt  is  no  civil  crime,  fo,  on  the  other  hand, 
an  unwarrantable  a6t  without  a  vitious  will  is  no  crime  at  all. 
So  that  to  conftitute  a  crime  againft  human  laws,  there  muft 
be,  firft,  a  vitious  will ;  and  fecondly,  an  unlawful  zQl  ^on- 
fequent  upon  fuch  vitious  will.  -     <?>  ^ 

Now  there  are  three  cafes,  in  which  the  will  does  not  join 
with  the  a£t :  i .  Where  there  is  a  defedl  of  underftanding. 
For  where  there  is  no  difcernment,  there  is  no  choice  %  and 
where  there  is  no  choice,  there  can  be  no  acl  of  the  will, 
which  is  nothing  elfe  but  a  determination  of  one*s  choice  to 
do  or  to  abftain  from  a  particular  a6lion :  he  therefore,  that 
has  no  underftanding,  can  have  no  will  to  guide  his  conduft. 
2.  Where  there  is  underftanding  and  will  fufficient,  refiding 
in  the  party ;  but  not  called  forth  and  exerted  at  the  time  of 
the  aftion  done ;  which  is  the  cafe  of  all  offences  committed 
by  chance  or  ignorance.  Here  the  will  fits  neuter;  and 
neither  concurs  with  the  aft,  nor  difagrees  to  it.  3.  Where 
the  a£l:ion  is  conftrained  by  fome  outward  force  and  violence. 
Here  the  v/ill  counteradls  the  deed ;  and  is  fo  far  from  con- 
curring with,  that  it  loaths  and  difagrees  to,  what  the  man  is 
obliged  to  perform.  It  will  be  the  bufinefs  of  the  prefent 
chapter  briefly  to  confider  all  the  feveral  fpecies  of  defeft  in 
will,  as  they  fall  under  fome  one  or  other  of  thefe  general 
heads :  as  infancy,  idiocy,  lunacy*  and  intoxication,  which 
fall  under  the  firft  clafs  i  misfortune,  and  ignorance,  which  C  22  ] 
may  be  referred  to  the  fecond  ;  and  compuifion  or  neceffity, 
which  may  properly  rank  in  the  third. 

I.  First,  we  will  confider  the  cafe  of  infancyy  or  nonage  ; 
which  is  a  defe£l  of  the  underftanding.  Infants,  under  the 
age  of  difcretion,  ought  not  to  be  puniflied  by  any  criminal 
profecution  whatever  *.     What  the  age  of  difcretion  is,  in 

»  I  Hawk.  P.  C.  %\ 
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various  nations,  is  matter  of  fome  variety.  The  civil  law 
diftinguilhed  the  age  of  minors,  or  thofe  under  twenty-five 
years  old,  into  three  ftages :  infantioj  from  the  birth  till  feven 
years  of  age;  pueritioj  from  feven  to  fourteen  ;  zxxA pttbertaSf 
from  fourteen  upwards.  The  period  of  pueritiot  or  child- 
hood, was  again  fubdivided  into  two  equal  parts  :  from  feven 
to  ten  and  an  half  was  aetas  infautiae  proxima ;  from  ten  and 
an  half  to  fourteen  was  aetas  pubertati  proximo .  During 
the  firft  ftage  of  infancy,  and  the  next  half  ftage  of  child- 
hood, infantia".  proxitna,  they  were  not  punifhable  for  any 
crimed  During  the  other  half  ftage  of  childhood,  ap- 
proaching to  puberty,  from  ten  and  an  half  to  fourteen,  they 
were  indeed  punifhable,  if  found  to  be  dolicapaceSf  or  capable 
of  mifchief :  but  with  many  mitigations,  and  not  with  the 
utmoft  rigour  of  the  law  *^.  During  the  laft  ftage  (at  the  age 
of  puberty,  and  afterwards),  minors  were  liable  to  be  pu- 
niftied,  as  well  capitally,  as  otherwife. 

The  law  of  England  does  in  fome  cafes  privilege  an  in- 
fant, under  the  age  of  twenty-one,  as  to  common  mifdemef- 
nors,  fo  as  to  efcape  fine,  imprifonment,  and  the  like :  and 
particularly  in'  cafes  of  oraiffion,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  fimilar  ofi^ences  ^  ;  for,  not  having 
the  command  of  his  fortune  till  twenty-one,  he  wants  the 
capacity  to  do  thofe  things  which  the  law  requires.  But 
where  there  is  any  notorious  breach  of  the  peace,  a  riot, 
battery,  or  the  like,  (which  infants,  when  full  grown,  are  at 
leaft  as  liable  as  others  to  commit,)  for  thefe  an  infant,  above 
C  23  ]  the  age  of  fourteen,  is  equally  liable  to  fuffer,  as  a  perfon  of 
the  full  age  of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  ftill  more  mi- 
nute and  circumfpeft  ;  diftinguifliing  with  greater  nicety  the 
feveral  degrees  of  age  and  difcretion.  By  the  ancient  Saxon 
law,  the  age  of  twelve  years  was  eftabliftied  for  the  age  of 
poflible  difcretion,  when  firft  the  underftanding  might  open*; 
and  from  thence  till  the  offender  was  fourteen,  it  was  aetat 

*  />t/l,  3.  ao.  la  "•  I  HaL  P.  C.  20,  ai,  ai. 

•  Jjf.  19.  J.  14.  JO.  17.  III.  47.  a.  13.        «  LZ.  AtbelfaH.  Wilk.  65. 
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pubertati  proximo j  in  which  he  might  or  might  not  be  guilty 
of  a  crime,  according  to  his  natural  capacity  or  incapacity. 
This  was  the  dubious  ftage  of  difcretion  :  but,  under  twelve 
it  was  held  that  he  could  not  be  guilty  in  will,  neither  after 
fourteen  could  he  be  fuppofed  innocent,  of  any  capital  crime 
which  he  in  fail  committed.  But  by  the  law,  as  it  now 
ftands,  and  has  flood  at  leaft  ever  fince  the  time  of  Edward 
the  third,  the  capacity  of  doing  ill,  or  con  trailing  guiR,  is 
not  fo  much  meafured  by  years  and  days,  as  by  the  ftresgth 
of  the  delinquent's  underftanding  and  judgment.  For  one 
lad  of  eleven  years  old  may  have  as  much  cunning  as  another 
of  fourteen ;  and  in  thefe  cafes  our  maxim  is,  that  "  malitia 
**  fupplet  aetatem.^'  Under  feven  years  of  age  indeed  an  infant 
cannot  be  guilty  of  felony  * ;  for  then  a  felonious  difcretion 
is  almoft  an  impoffibility  in  nature  :  but  at  eight  years  old 
he  may  be  guilty  of  felony  ^.  Alfo,  under  fourteen,  though 
an  infant  {hall  be  prima  focie  zd'judged  to  be  doli  incapaa  ; 
yet  if  it  appear  to  the  court  and  jury,  that  he  was  doli  capax, 
and  could  difcern  between  good  and  evil,  he  may  be  con- 
vidled  and  fufFer  death.  Thus  a  girl  of  thirteen  has  been 
burnt  for  killing  her  miftrefs :  and  one  boy  of  ten,  and  an- 
other of  nine  years  old,  who  had  killed  their  companions, 
have  been  fentenced  to  death,  and  he  of  ten  years  actually 
hanged ;  becaufe  it  appeared  upon  their  trials,  that  the  one 
hid  himfelf,  and  the  other  hid  the  body  he  had  killed,  which 
hiding  manifefted  a  confcioufnefs  of  guilt,  and  a  difcretion 
to  difcern  between  good  and  evil  s.  And  there  was  an  in-  [  24  ] 
ftance  in  the  laft  century  where  a  boy  of  eight  years  old  was 
tried  at  Abingdon  for  firing  two  barns  j  and,  it  appearing 
that  he  had  malice,  revenge,  and  cunning,  he  was  found 
guilty,  condemned,  and  hanged  accordingly  *".  Thus  alfo, 
in  very  modern  times,  a  boy  of  ten  years  old  was  convifted 
on  his  own  confeffion  of  murdering  his  bedfellow,  there  ap- 
pearing in  his  whole  behaviour  plain  tokens  of  a  mifchievous 
difcretion  ;  and,  as  the  fparing  this  boy  merely  on  account 
of  his  tender  years  might  be  of  dangerous  confequence  to  the 

=  Mir.  c.  4.  §  16.     X  Hal.  P.  C.  a?.        «  i  Hal.  P.  C.  a6,  27. 

f  Dalt.  Juft.  c.  147.  »  Emlyn  on  i  Hal  P.  C.  15. 
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public  by  propagating  a  notion  that  children  might  commit 
fuch  atrocious  crimes  with  impunity,  it  was  unanimoufly 
agreed  by  all  the  judges  that  he  was  a  proper  fubje£t  of 
capital  punifhment '.  But,  in  all  fuch  cafes,  the  evidence 
of  that  malice  which  is  to  fupply  age,  ought  to  be  (Irong  and 
clear  beyond  all  doubt  and  contradiftion.  _, 

II.  The  fecond  cafe  of  a  deficiency  in  will,  which  excufes 
from  the  guilt  of  crimes,  arifes  alfo  from  a  defeftive  or  vi- 
tiated underftanding,  viz.  in  an  idiot  or  a  lunatic.  For  the 
rule  of  law  as  to  the  latter,  which  may  eafily  be  adapted  alfo 
to  the  former,  is,  that,  «  furiofus  furore  folum  punitur."  In 
criminal  cafes  therefore  idiots  and  lunatics  are  not  charge- 
able for  their  own  a£l:s,  if  committed  when  under  thefe  inca- 
pacities :  no,  not  even  for  treafon  itfelf  ■'.  Alfo,  if  a  man  in 
his  found  memory  commits  a  capital  offence,  and  before  ar- 
raignment for  it,  he  becomes  mad,  he  ought  not  to  be  ar- 
raigned for  it ;  becaufe  he  is  not  able  to  plead  to  it  with  that 
advice  and  caution  that  he  ought.  And  if,  after  he  has 
pleaded,  the  prifoner  becomes  mad,  he  fhall  not  be  tried  : 
for  how  can  he  make  his  defence  ?  If,  after  he  be  tried  and 
found  guilty,  he  lofes  his  fenfes  before  j udgment,  judgment 
{hall  not  be  pronounced  :  and  if,  after  judgment,  he  becomes 
of  nonfane  memory,  execution  {hall  be  flayed :  for  perad- 
venture,  fays  the  humanity  of  the  Englifh  law,  had  the  pri- 
foner been  of  found  memory,  he  might  have  alleged  fome- 
C  25  3  thing  in  ftay  of  judgment  or  execution  '  ( 1).  Indeed,  in  the 
bloody  reign  of  Henry  the  eighth,  a  ftatute  was  made  "", 

'  Fofter,  72.  '  I  Hal.  P.  C.  34. 

''  3  Inft.  6,  "  33  H.  Vni.  c.  20. 


(i )  If  the  puniftiment  were  lefs  than  death,  and  were  inflided 
upon  a  prifoner  deprived  of  reafon,  it  would  be  unproduftive  of 
one  of  the  great  ends  of  punifhment,  the  correftion  of  the  crimi- 
nal. Human  tribunals  are  only  juftified  in  introducing  the  pain 
and  evil  of  punifhment,  when  it  is  likely  to  prevent  that  greater 
degree  of  evil,  which  would  refult  from  the  unreftrained  commif- 
(ion  of  crimes. 

which 
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which  enafted,  that  if  a  perfon,  being  compos  mentis,  (hould 
commit  high  treafon,  and  after  fall  into  madnefs,  he  might 
be  tried  in  his  abfence,  and  (hould  fuffer  death,  as  if  he  were 
of  perfedl  memory.  But  this  favage  and  inhuman  law  was 
repealed  by  the  ftatute  i  &  2  Ph.  &  M.  c.  10.  For,  as  is 
obferved  by  fir  Edward  Coke  ",  "  the  execution  of  an  of- 
**  fender  is  for  example,  ut  poena  ad  paucosy  metus  ad  omnes 
•^  perveniat :  but  fo  it  is  not  when  a  madman  is  executed ; 
**  but  fhould  be  a  miferable  fpe£lacle,  both  againft  law,  and 
**  of  extreme  inhumanity  and  cruelty,  and  can  be  no  example 
"  to  others."  But  if  there  be  any  doubt,  whether  the  party 
be  compos  or  not,  this  fhall  be  tried  by  a  jury.  And  if  he  be 
fo  found,  a  total  idiocy,  or  abfolute  infanity,  excufes  from 
the  guilt,  and  of  courfe  from  the  puniftiment,  of  any  crimi- 
nal aftion  committed  under  fuch  deprivation  of  the  fenfes  : 
but,  if  a  lunatic  hath  lucid  intervals  of  underftanding,  he 
ihall  anfwer  for  what  he  does  in  thofe  intervals  as  if  he  had 
no  deficiency  °.  Yet  in  the  cafe  of  abfolute  madmen,  as 
they  are  not  anfwerable  for  their  a£lions,  they  fhould  not  be 
permitted  the  liberty  of  a£ting  unlefs  under  proper  control ; 
and,  in  particular,  they  ought  not  to  be  fufFered  to  go  loofe, 
to  the  terror  of  the  king's  fubje£ls.  It  was  the  dodlrine  of 
our  antient  law,  that  perfons  deprived  of  their  reafon  might 
be  confined  till  they  recovered  their  fenfes  p,  without  waiting 
for  the  forms  of  a  commiflion  or  other  fpecial  authority  from 
the  crown :  and  now,  by  the  vagrant  a£ts  %  a ,  method  is 
chalked  out  for  imprifoning,  chaining,  and  fending  them  to 
their  proper  homes  (2). 

■  3  Inft.  6,  P  Bro.  Air.  tit.  Corone.  lOi. 

0  I  Hal.  P.  C.  31.  1  17  Geo.  II.  c.  5. 


(2)  Where  it  is  dangerous  to  permit  a  lunatic  to  go  abroad,  two 
juftices  may  order  him  to  be  apprehended  and  fecured,  even  with 
chains,  if  neceffary,  and  may  fend  him  by  a  vagrant  pafs  to  the 
place  of  his  fettlement ;  and  may  order  fo  much  of  his  goods  to  be 
fold,  or  the  rents  of  his  lands  to  be  received,  as  will  discharge  the 
expence  incurred ;  but  fuch  fum  muft  be  accounted  for  at  the  next 

feifions : 
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III.  Thiiidly;  as  to  artificial,  v6luntarily  contrafted 
madnefs,  by  drunkennefs  or  intoxication,  which,  depriving 
men  of  their  reafon,  puts  them  in  a  temporary  phrenzy  ;  our 
law  looks  upon  this  as  an  aggravation  of  the  offence,  rather 
C  2<J  ]  than  as  an  excufe  for  any  criminal  raifbehaviour.  A  drunk- 
ard, fays  fir  Edward  Coke%  who  is  voluntarius  daemon^  hath 
no  privilege  thereby ;  but  what  hurt  or  ill  foever  he  doth, 
his  drunkennefs  doth  aggravate  it :  nam  omne  crimen  ebrietas, 
et  incendity  et  detegit.  It  hath  been  obferved,  that  the  real 
ufe  of  ftrong  liquors,  and  the  abufe  of  them  by  drinking  to 
excefs,  depend  much  upon  the  temperature  of  the  climate 
in  which  we  live.  The  fame  indulgence,  which  may  be 
neceflary  to  make  the  blood  move  in  Norway,  would  make 
an  Italian  mad.  A  German  therefore,  fays  the  prefident 
Montefquieu  *,  drinks  through  cuftom,  founded  upon  con- 
flitutional  neceffityj  a  Spaniard  drinks  through  choice,  or 
out  of  the  mere  wantonnefs  of  luxury :  and  drunkennefs, 
he  adds,  ought  to  be  more  feverely  puniflied,  where  it  makes 
men  mifchievous  and  mad,  as  in  Spain  and  Italy,  than 
where  it  only  renders  them  (tupid  and  heavy,  as  in  Germany 
and  more  northern  countries.  And  accordingly,  in  the 
warm  climate  of  Greece,  a  law  of  Pittacus  enafted,  **  that 
"  he  who  committed  a  crime  when  drunk,  fliould  receive 
**  a  double  puniihment ;"  one  for  the  crime  itfelf,  and 
the  other  for  the  ebriety  which  prompted  him  to  commit 
it'.  The  Roman  law  indeed  made  great  allowances  for 
this  vice  :  "  per  vinum  delapfts  capitalis  poena  remittittAr  "." 
But  the  law  of  England,  confidering  how  eafy  it  is  to  coun- 
terfeit this  excufe,  and  how  weak  an  excufe  it  is,  (though 
real,)  will  not  fufFer  any  man  thus  to  privilege  one  crime  by 
another ''. 

•^x  Inft.  147.  "^.49.16.6. 

•  Sp.  L.  k.  14.  c.  10.  •  *  Plowd.  19. 

'Puff.  L.of  N.b.8.  c.  3. 


feffions  :  but  this  does  not  preclude  the  jurifdiAion  of  the  chancel- 
lor, or  prevent  any  relation  or  friend  from  taking  the  lunatic  under 
his  care.     17  Geo.  II.  c.$.  §  21.     See  p.  396.  n.  2. 
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IV.  A  FOURTH  deficiency  of  will,  is  where  a  man  com- 
mits an  trtitawful  aft  by  misfortune  or  chance^  and  not  by  de- 
fign.  Here  the  will  obferves  a  tptal  neutrality,  and  does  not 
<?o-operate  with  the  deed  ;  which  therefore  wants  one  main 
ingredient  of  a  crime.  Of  this,  when  it  afFefts  the  life  of 
another,  we  fhall  find  more  occafion  to  fpeak  hereafter ;  at 

■  prefent  only  obferving,  that  if  any  accidental  mifchief  hap- 
pens to  follow  from  the  performance  of  a  lanvful  adt,  the  [  27  3 
party  Hands  excufed  from  all  guilt :  but  if  a  man  be  doing 
any  thing  unlawful^  and  a  confequence  enfues  which  he  did 
not  forefee  or  intend,  as  the  death  of  a  man  of  the  like,  his 
want  of  forefight  (hall  be  no  excufe ;  for,  being  guilty  of 
one  offence,  in  doing  antecedently  what  is  in  itfelf  unlaw- 
ful, he  is  criminally  guilty  of  whatever  confequence  may 
follow  the  firft  mifbehaviour ''  (3). 

V.  Fifthly  ;  ignorance  or  mijiakey  is  another  defedl  of 
will ;  when  a  man,  intending  to  do  a  lawful  aft,  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  afting 
feparately,  there  is  not  that  conjunftion  between  them, 
which  is  neceflary  to  form  a  criminal  aft.  But  this  muft  be 
an  ignorance  or  miftake  of  faft,  and  not  an  error  in  point  of 
law.  As  if  a  man,  intending  to  kill  a  thief  or  houfebreaker 
in  his  own  houfe,  by  miftake  kills  one  of  his  own  family, 
this  is  no  criminal  aftion  ^ :  but  if  a  man  thinks  he  has  a 
right  to  kill  a  perfon  excommunicated  or  outlawed,  wherever 
he  meets  him,  and  does  fo ;  this  is  wilful  murder.  For  a 
miftake  in  point  of  law,  which  every  perfon  of  difcretion 

*  I  Hal.  p.  C.  39.  y  Cro.  Car.  538.  ., 

(3)  But  a  very  important  diftin6tion  is  made  in  fuch  cafes,  viz. 
whether  the  unlawful  aft  is  alfo  in  it's  original  nature  wrong  and 
mifchievous,  for  a  perfon  is  not  anfwerable  for  the  incidental  con- 
fequences  of  an  unlawful  aft,  which  is  merely  a  malum  prohibitum  y 
as  where  any  unfortunate  accident  happens  from  an  unqualified 
perfon  being  in  purfuit  of  game,  he  is  amenable  only  to  the  fame 
extent  as  a  man  duly  qualified.     Fqft,  259.    2  Hal.  P.  C.  475. 

not 
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not  only  may,  but  is  bound  and  prefumed  to  know,  is  in 
criminal  cafes  no  fort  of  defence.  Ignorant ia  Juris y  quod  quif- 
que  tenetur  fcire,  neminem  excufatj  is  as  well  the  maxim  of 
our  own  law  %  as  it  was  of  the  Roman  *. 

VI.  A  SIXTH  fpecies  of  defedl  of  will  is  that  arifmg  from 
compuljion  and  inevitable  necejjity.  Thefe  are  a  conftraint 
upon  the  will,  whereby  a  man  is  urged  to  do  that  which 
his  judgment  difapproves ;  and  which,  it  is  to  be  prefumed, 
his  will  (if  left  to  itfelf)  would  reje^.  As  punifhments  are 
therefore  only  infli(Sled  for  the  abufe  of  that  free  will,  which 
God  has  given  to  man,  it  is  highly  juft  and  equitable  that  a 
man  fhould  be  excufed  for  thofe  a£ts  which  are  done  through 
unavoidable  force  and  compulfion. 

C  28  ]  !•  Of  this  nature  in  the  firft  place,  is  the  obligation  of 
civil  fubjeBiony  whereby  the  inferior  is  conftrained  by  the 
fuperior  to  adl  contrary  to  what  his  own  reafon  and  incli- 
nation would  fuggeft :  as  when  a  legiflator  eftabliflies 
iniquity  by  a  law,  and  commands  the  fubjeft  to  do  an 
aft  contrary  to  religion  or  found  morality.  How  far  this 
excufe  will  be  admitted  in  foro  confcientiaej  or  whether  the 
inferior  in  this  cafe  is  not  bound  to  obey  the  divine,  rather 
than  the  human  law,  it  is  not  my  bufinefs  to  decide; 
though  the  queftion,  I  believe,  among  the  cafuifts,  will 
hardly  bear  a  doubt.  But,  however  that  may  be,  obedience 
to  the  laws  in  being  is  undoubtedly  a  fufficient  extenuation 
of  civil  guilt  before  the  municipal  tribunal.  The  flieriflF, 
who  burnt  Latimer  and  Ridley,  in  the  bigotted  days  of 
queen  Mary,  was  not  liable  to  punifliment  from  Elizabeth, 
for  executing  fo  horrid  an  office  j  being  juftified  by  the 
commands  of  that  magiftracy,  which  endeavoured  to  reftore 
fuperftition  under  the  holy  aufpices  of  its  mercilefs  fitter, 
perfecution. 

«  As  to  perfons  in  private  relations ;  the  principal  cafe, 

where  conftraint  of  a  fuperior  is  allowed  as  an  excufe  for  cri- 

*  Plowd.  343.  » J!/.  %i.  6.  9. 
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minal  mifcondufl,  is  with  regard  to  the  matrimonial  fubjec- 
tion  of  the  wife  to  her  hufband  -,  for  neither  a  fon  nor  a  fer- 
vant  are  excufed  for  the  commillion  of  any  crime,  whether 
capital  or  otherwife,  by  the  command  or  coercion  of  the  pa- 
rent or  mafter  ^ ;  though  in  fome  cafes  the  command  or  au- 
thority of  the  hulband,  either  exprefled  or  implied,  will  pri- 
vilege the  wife  from  punilhment,  even  for  capital  offences. 
And  therefore  if  a  woman  commit  theft,  burglary,  or  other 
civil  offences  againll  the  laws  of  fociety,  by  the  coercion  of 
her  hufband  ;  or  even  in  his  company,  which  the  law  con- 
ftrues  a  coercion  ;  fhe  is  not  guilty  of  any  crime ;  being 
confidered  as  acting  by   compulfion  and   not  of  her   own 
will  *=.     Which  doftrine  is  at  leaft  a  thoufand  years  old  in 
this  kingdom,  being  to  be  found  among  the  laws  of  king 
Ina,  the  Weft  Saxon  •*.     And  it  appears  that,  among  the   [  29  ] 
northern  nations  on  the  continent,  this  privilege  extended  to 
any  woman  tranfgreffmg  in  concert  with  a  man,  and  to  any 
fer^'ant  that  committed  a  joint  offence  with  a  freeman ;  the 
male  or  freeman  only  was  puniflied,  the  female  or  flave  dif- 
mifled  :  "procul  dubio  quod  alterum  lihertaSy  alterum  7iecejfttas 
**  impeller et^^''     But   (befides  that  in  our  law,  which  is  a 
ftranger  to  flavery,  no  impunity  is  given  to  fervants,  who  are 
as  much  free  agents  as  their  mafters)  even  with  regard  to 
wives,  this  rule  admits  of  an  exception  in  crimes  that  are  mala 
infe,  and  prohibited  by  the  law  of  nature,  as  murder  and  the 
like  (4) :  not  only  becaufe  thefe  are  of  a  deeper  dye,  but  alfo, 
fince  in  a  ftate  of  nature  no  one  is  in  fubje£tion  to  another, 
it  would  be  unreafonable  to  fcreen  an  offender  from  the  pu- 
niftiment  due  to  natural  crimes,  by  the  refinements  and  fub- 
Ordinations  of  civil  fociety.     In  treafon  alfo,  (the  higheft 
crime  which  a  member  of  fociety  can,  as  fuch,  be  guilty  of,) 

*  I  Hawk.  P.  C.  3.  ^  cap.  SI- 

'  I  Hal.  P.  C.  45.  «  Stiernh.  dejurs  Sueon.  I,  a.  c.  4. 

(4)  The  law  feems  to  protect  the  wife  in  all  felonies  committed 
by  her  in  company  with  her  hufi>and,  except  murder  and  maa- 
flaughter.     Hal.  P.  C.  47. 

no 
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no  plea  of  coverture  (hall  excufe  the  wife ;  no  prefumption 
of  the  hufband's  coercion  {hall  extenuate  her  guilt  ^:  as  well 
becaufe  of  the  odioufnefs  and  dangerous  confequences  of  the 
crime  itfelf,  as  becaufe  the  hufband,  having  broken  through 
the  moft  facred  tie  of  fecial  community  by  rebellion  againft 
the  ftate,  has  no  right  to  that  obedience  from  a  wife,  which 
he  himfelf  as  a  fubje£l:  has  forgotten  to  pay.  In  inferior  mif- 
demefnors  alfo,  we  may  remark  another  exception  ;  that  a 
wife  may  be  indidled  and  fet  in  the  pillory  nvith  her  hulband, 
for  keeping  a  brothel ;  for  this  is  an  offence  touching  the 
domeftic  oeionomy  or  government  of  the  houfe,  in  which 
the  wife  has  a  principal  fhare ;  and  is  alfo  fuch  an  offence 
as  the  Jaw  prefumes  to  be  generally  conduced  by  the  in- 
trigues of  the  female  fex  s  (4).  And  in  all  cafes,  where  the 
wife  offends  alone,  without  the  company  or  coercion  of  her 
hufband,  (he  is  refponfible  for  her  offence,  as  much  as  any 
feme-fole. 

[  30  ]  2.  Another  fpecies  of  compulfion  or  neceffity  is  what 
our  law  calls  durefs  per  minas  •*  j  or  threats  and  menaces, 
which  induce  a  fear  of  death  or  other  bodily  harm,  and  which 
take  away  for  that  reafon  the  guilt  of  many  crimes  and  miC- 
demefnors ;  at  leafl  before  the  human  tribunal.  But  then 
that  fear  which  compels  a  man  to  do  an  unwarrantable  ac- 

f  X  Hal.  P.  C.  47-  '  I  Hawk.  P.  C.  a,  3.  "  See  Vol.  I.  p.  131. 


(4)  In  all  mifdemeanours  it  appears  that  the  wife  may  be  found 
guilty  with  the  hufband.  It  is  faid,  the  reafon  why  fhe  was  ex- 
cufed  in  burglary,  larceny,  &c.  was  becaufe  (he  could  not  tell 
what  property  the  husband  might  daim  in  the  goods.  10  Mo  J. 
63.  &  335'.  But  the  better  reafon  feems  to  be,  that  by  the 
antient  law  the  hufband  had  the  benefit  of  the  clergy,  if  he  could 
read,  but  in  no  cafe  could  women  have  that  benefit ;  it  would 
therefore  have  been  an  odious  proceeding  to  have  executed  the 
wife,  ai)d  to  have  difmiffed  the  hufband  with  a  flight  punifhment ; 
to  avoid  this,  it  was  thought  better  that  in  fuch  cafes  flie  fhould 
be  altogether  acquitted ;  but  this  reafon  did  not  apply  to  mifde- 
meanoun. 

tion». 
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tion,  ought  to  be  juft  and  well-grounded  ;  fuch  "  qui  cadere 
"  po/P^  ^^  virum  conjiantenii  non  iimidum  et  meticulofum"  as 
Brafton  exprefles  it ',  in  the  words  of  the  civil  law  ''.  There- 
fore, in  time  of  war  or  rebellion,  a  man  may  be  juftified  in 
doing  many  treafonable  a£ls  by  compulfion  of  the  enemy  or 
rebels,  which  would  admit  of  no  excufe  in  the  time  of 
peace '  (5).  This  however  feems  only,  or  at  leaft  principally, 
to  hold  as  to  pofitive  crimes,  fo  created  by  the  laws  of  fo- 
ciety  ;  and  which  therefore  fociety  may  excufe  ;  but  not  as 
to  natural  offences  fo  declared  by  the  law  of  God,  wherein 
human  magiftrates  are  only  the  executioners  of  divine  pu- 
nifhment.  And  therefore  though  a  man  be  violently  affaulted, 
and  hath  no  other  pofllble  means  of  efcaping  death,  but  by 
killing  an  innocent  perfon  ;  this  fear  and  force  Ihall  not  acquit 
him  of  murder  ;  for  he  ought  rather  to  die  himfelf,  than 
efcape  by  the  murder  of  an  innocent  ™.  But  in  fuch  a  cafe 
he  is  permitted  to  kill  the  aflailant ;  for  there  the  law  of 
nature,  and  felf-defence,  it's  primary  (;anon,  have  made  him 
his  own  protestor. 

3.  There  is  a  third  fpecies  of  neceffity,  which  may  be 
diftinguiftied  from  the  actual  compulfion  of  external  force  or 
fear ;  being  the  refult  of  reafon  and  reflection,  which  adt  upon 
and  conftrain  a  man's  will,  and  oblige  him  to  do  an  adlion, 
which  without  fuch  obligation  would  be  criminal.  And 
that  is,  when  a  man  has  his  choice  of  two  evils  fet  before 

*/.a./.i6.  .-  '  I  Hal.  P.  C.  50. 

"  ^.  4.  a.  5  to"  6.       '  "iHal.  P.  C.ji. 


(5)  The  fear  of  having  houfes  burnt  or  goods  fpoiled  is  no  ex- 
cufe in  the  eye  of  the  law  for  joining  and  marching  with  rebels. 
The  only  force  that  doth  excufe,  is  a  force  upon  the  perfon^  and 
prefent  fear  of  death  ;  and  this  force  and  fear  muft  continue  all  the 
time  the  party  remains  with  the  rebels.  It  is  incumbent  upon 
men,  who  make  force  their  defence,  to  fhew  an  a£tual  force,  and 
that  they  joined  pro  tmore  mortis t  et  recejferunt  quam  citb  potuerunt, 
Fqft.  14.  216. 
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him,  and,  being  under  a  neceflity  of  choofing  one,  he  choofes 
C  3 1  ]  the  lead  pernicious  of  the  two.  Here  the  will  cannot  be  faid 
freely  to  exert  itfelf,  being  rather  paflive  than  aftive ;  or, 
if  adlive,  it  is  rather  in  rejefting  the  greater  evil  than  in 
choofing  the  lefs.  Of  this  fort  is  that  neceflity,  where  a  man 
by  the  commandment  of  the  law  is  bound  to  arreft  another 
for  any  capital  offence,  or  to  difperfe  a  riot,  and  refi fiance  is 
made  to  his  authority :  it  is  here  juftifiable  and  even  neceffary 
to  beat,  to  wound,  or  perhaps  to  kill  the  offenders,  rather 
than  permit  the  murderer  to  efcape,  or  the  riot  to  continue. 
For  the  prefervation  of  the  peace  of  the  kingdom,  and  the 
apprehending  of  notorious  malefactors,  are  of  the  utmoft 
confequence  to  the  public  ;  and  therefore  excufe  the  felony, 
which  the  killing  would  otherwife  amount  to  ", 

4.  There  is  yet  another  cafe  of  neceffity,  which  has  oc- 
cafioned  great  fpeculation  among  the  writers  upon  gene- 
ral law  ;  viz.  whether  a  man  in  extreme  want  of  food  or 
cloathing  may  jullify  Healing  either,  to  relieve  his  prefent 
neceffities  ?  And  this  both  Grotius"  and  Puffendorf  p,  to- 
gether with  many  other  of  the  foreign  jurifts,  hold  in  the 
affirmative ;  m;iintaining  by  many  ingenious,  humane,  and 
plaufible  reafons,  that  in  fuch  cafes  the  community  of  goods 
'i)y  a  kind  of  tacit  confeffion  of  fociety  is  revived.  And 
fbme  even  of  our  own  lawyers  have  held  the  fame  ^,  though 
it  feems  to  be  an  unwarranted  dodlrine,  borrowed  from  the 
notions  of  fome  civilians :  at  lead  it  is  now  antiquated,  the 
law  of  England  admitting  no  fuch  excufe  at  prefent  ^  And 
this  it's  do£lrine  is  agreeable  not  only  to  the  fentiments 
of  many  of  the  wifeft  antients,  particularly  Cicero  %  who 
holds  that  *'/uum  cuique  incommodum  ferendum  ejly  potius  quam 
"  de  alterius  covimodis  detrahendum  ,•"  but  alfo  to  the  Jewifh 
law,  as  certified  by  king  Solomon  himfelf  ^ :  "  if  a  thief 
*«  fleal  to  fatisfy  his  foul  when  he  is  hungry,  he  fliall  reftore 

»  I  FjI.  p.  C.  Si'  '  I  HaL  P.  C.  54. 

»  dejurc  b.  tS*  />.  /,  a.  c.  2.  »  de  off.  I.  3.  c.  5. 

P  L,  of  Nat.  and  N.  1. «.  c.  6.  '  Prov.  vi.  30. 
^  Britton.  c.  lo.  Mirr.  c.4.  §  16. 
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"  fevenfold,  and  fliall  give  all  the  fubftance  of  his  houfe  :'* 
which  was  the  ordinary  puni  (hment  for  theft  in  that  king- 
dom. And  this  is  founded  upon  the  higheft  reafon :  foi^ 
men's  properties  would  be  under  a  ftrange  infecurity,  if 
liable  to  be  invaded  according  to  the  wants  of  others,  of 
which  wants  no  man  can  poflibly  be  an  adequate  judge,  but 
the  party  himfelf  who  pleads  them.  In  this  cbiintry  efpe- 
cially,  there  would  be  a  peculiar  impropriety  in  admitting  fo 
dubious  an  excufe  :  for  by  our  laws  fuch  fufficient  provifion 
is  made  for  the  poor  by  the  power  of  the  civil  magiftfite,' 
that  it  is  impoflible  that  the  moft  needy  ftranger  fhould  ev^ 
be  reduced  to  the  necefTity  of  thieving  to  fupport  nature. 
This  cafe  of  a  ftranger  is,  by  the  way,  the  ftrongeft  inftance 
put  by  baron  PufFendorf,  and  whereon  he  builds  his  prin- 
cipal arguments  :  which,  however  they  may  hold  upon  the 
continent,  where  the  parfimonious  induftry  of  the  natives 
orders  every  one  to  work  or  ftarve,  yet  muft  lofe  all  their 
weight  and  efficacy  in  England,  where  charity  is  reduced  to 
a  fyftem,  and  interwoven  in  our  very  conftitution.  There- 
fore our  laws  ought  by  no  means  to  be  taxed  with  being  un- 
merciful for  denying  this  privilege  to  the  neceffitous ;  efpe- 
cially  when  we  confider,  that  the  king,  on  the  reprefentation 
of  his  minifters  of  juftice,  hath  a  power  to  foften  the  law, 
and  to  extend  mercy  in  cafes  of  peculiar  hardfliip.  An  ad- 
vantage which  is  wanting  in  many  ftates,  particularly  thofe 
which  are  democratical ;  and  thefe  have  in  it's  ftead  intro- 
duced and  adopted,  in  the  body  of  the  law  itfelf,  a  multitude 
of  circumftances  tending  to  alleviate  it's  rigour.  But  the 
founders  of  our  conftitution  thought  it  better  to  veft  in  the 
crown  the  power  of  pardoning  particular  objetls  of  compaf- 
fion,  than  to  countenance  and  eftablifh  theft  by  one  general 
undiftinguiftiing  law. 

VII.  To  thefe  feveral  cafes,  in  which  the  incapacity  of 
committing  crimes  arifes  from  a  deficiency  of  the  will,  we 
may  add  one  more,  in  which  the  law  fuppofes  an  incapacity 
of  doing  wrong,  from  the  excellence  and  perfetlion  of  the 
perfon ;  which  extend  as  well  to  the '  will  as  to  the  other  f  t  2  "j 
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qualities  of  his  mind.     I  mean  the  cafe  of  the  king;  who, 

by  virtue  of  his  royal  prerogative,  is  not  under  the  coercive 

povtrer  of  the  law'  i  which  will  not  fuppofe  him  capable  of 

committing  a  folly,  much  lefs  a  crime.     We  are  therefore, 

out  of  reverence  and  decency,  to  forbear  any  idle  inquiries, 

of  what  would  be  the  confequence  if  the  king  were  to  a<^ 

thus  and  thus  :  fince  the  law  deems  fo  highly  of  his  wifdom 

and  virtue,  as  not  even  to  prefume  it  poffible  for  him  to  do 

any  thing  inconfiftent  with   his   ftation   and  dignity;  and 

therefore  has  made  no  provifion  to  remedy  fuch  a  grievance. 

But  of  this  fufiicient  was  faid  in  a  former  volume  ",  to  which 

I  mufl.  refer  the  reader. 

» 

"  I  Hal.P.C.  44.  "  Book  i.  ch  7.  ptg.  244. 
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CHAPTER    THE    THIRD. 

OP  PRINCIPALS  AND  accessories: 


TT  having  been  (hewn  in  the  preceding  chapter  what  per- 
fons  are,  or  are  not,  upon  account  of  their  fituation  and' 
circumftances,  capable  of  committing  crimes,  we  are  next  to 
make  a  few  remarks  on  the  different  degrees  of  guilt  among 
perfons  that  are  capable  of  offending  j  viz.  as  principaly  and 
as  accejfory. 

I.  A  MAN  may  be  principal  in  an  offence  in  two  degrees. 
A  principal,  in  the  firfl  degree,  is  he  that  is  the  adlor,  or 
abfolute  perpetrator  of  the  crime  j  and,  in  the  fecond  degree, 
he  is  who  is  prefent,  aiding,  and  abetting'the  fa£t  to  be  done  *. 
'Which  prefence  need  not  always  be  an  a£tual  immediate  Hand- 
ing by,  within  fight  or  hearing  of  the  iz£k  ;  but  there  may 
be  alfo  a  conftruftive  prefence,  as  when  one  commits  a  rob- 
bery or  murder,  and  another  keeps  watch  or  guard  at  fome 
convenient  diilance  ^.  And  this  rule  hath  alfo  other  excep- 
tions :  for,  in  cafe  of  murder  by  poifoning,  a  man  may  be  a 
principal  felon  by  preparing  and  laying  the  poifon,  or  per- 
fuading  another  to  drink  it  ^  who  is  ignorant  of  it's  poifon- 
ous  quality  *,  or  giving  it  to  him  for  that  purpofe  ;  and  yet 
not  adminifler  it  himfelf,  nor  be  prefent  when  the  very  deed 
of  poifoning  is  committed  *.  And  the  fame  reafoning  will 
hold,  with  regard  to  other  murders  committed  in  the  abfence 

»  I  Hal.  P.  C.  615.       ^  ^  Fofter.  349. 

"  Fofter.  350.  '  3  Inft.  138. 

"  Kel.  52. 
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of  the  murderer,  by  means  which  he  had  prepared  before- 
hand, and  which  probably  could  not  fail  of  their  mifchievous 
efFeft,  As  by  laying  a  trap  or  pitfall  for  another,  whereby 
he  is  killed  :  letting  out  a  wild  bead,  with  an  intent  to  do 
mifchief ;  or  inciting  a  madman  to  commit  murder,  fo  that 
death  thereupon  enfues ;  in  eyery  of  thefe  cafes  the  party 
offending  is  guilty  of  murder  as  a  principal,  in  the  firft 
degree.  For  he  cannot  be  called  an  acceffory,  that  necef- 
farily  pre-fuppofing  a  principal :  and  the  poifon,  the  pitfall, 
the  beaft,  or  the  madman,  cannot  be  held  principals,  being 
only  the  inftruments  of  death.  As  therefore  he  muft  be 
certainly  guilty  either  as  principal  or  acceffory,  and  cannot 
be  fo  as  acceffory,  it  follows  that  he  muft  be  guilty  as  prin- 
cipal, and  if  principal,  then  in  the  firft  degree ;  for  there 
is  no  other  criminal,  much  lefs  a  fuperior  in  the  guilt,  whom 
he  could  aid,  abet,  or  affxft  ^. 

II.  An  acceffory  is  he  who  is  not  the  chief  a£lor  in  the  of- 
fence, nor  prefent  at  it's  performance,  but  is  fomeway  con- 
cerned therein,  either  before  or  after  the  fa£t  committed.  In 
confidering  the  nature  of  which  degree  of  guilt,  we  will, 
fjrft,  examine,  what  offences  admit  of  acceffories,  and  what 
not:  fecondly,  who  may  be  an  acceffory  before  the  izdi\ 
thirdly,  who  may  be  an  acceffory  after  it:  and,  laftly,  how 
acceffories,  confidered  merely  as  fuch,  and  diftirift  from 
principals,  are  to  be  treated. 

I.  And,  firft,  as  to  what  offences  admit  of  acceffories, 
and  what  not.  In  high  treafon  there  are  no  acceffories,  but 
all  are  principals :  the  fame  adls,  that  make  a  man  acceffory 
in  felony,  making  him  a  principal  in  high  treafon,  upon  ac- 
count of  the  heinoufnefs  of  the  crime  '■.  Befides  it  is  to  be 
confidered,  that  the  bare  intent  to  commit  treafon  is  many 
times  adtual  treafon  :  as  imagining  the  death  of  the  king,  or 
confpiring  to  take  away  his  crown.  And,  as  no  one  can 
advife  and  abet  fuch  a  crime  without  an  intention  to  have  it 
done,  there  can  be  no  acceffories  before  the  fa£l ;  fince  the 

*^  I  Hal.  P.  C.  617.     aHaw.P.C.^lj.         b  3  InR.  138.  I  Hal.  P.C.613. 

very 


^  Ch.  3.  Wrongs.  36 

« 
very  advice  and  abetment  amount  to  principal  treafon.  But 
this  will  not  hold  in  the  inferior  fpecies  of  high  treafon, 
which  do  not  amount  to  the  legal  idea  of  compafling  the 
death  of  the  king,  queen,  or  prince.  For  in  thofe  no  advice 
to  commit  them,  unlefs  the  thing  be  aftually  performed, 
will  make  a  man  a  principal  traitor^.  In  petit  treafon, 
murder  and  felonies  with  or  without  benefit  of  clergy,  there 
may  be  acceflbries  :  except  only  in  thofe  offences,  which  by 
judgment  of  law  are  fudden  and  unpremeditated,  as  man- 
flaughter  and  the  like ;  which  therefore  cannot  have  any  ac- 
ceflbries before  the  fa61: '.  So  too  in  petit  larceny,  and  in  all 
crimes  under  the  degree  of  felony,  there  are  no  acceflbries 
either  before  or  after  the  fa£l ;  but  all  perfons  concerned 
therein,  if  guilty  at  all,  are  principals  ^  \  the  fame  rule  holding 
with  regard  to  the  higheft  and  lowed  oflfences,  though  upon 
different  reafons.  In  treafon  all  are  principals,  propter  odium 
deliB't ;  in  trefpafs  all  are  principals,  becaufe  the  law,  quae  de 
minimis  non  curat,  does  not  defcend  to  difl:ingui{h  the  different 
fhades  of  guilt  in  petty  mifdemefnors.  It  is  a  maxim,  that 
accejforius  fequitur  naturam  fui  principalis ' :  and  therefore  an 
acceffory  cannot  be  guilty  of  a  higher  crime  than  his  princi- 
pal ;  being  only  puniftied  as  a  partaker  of  his  guilt.  So  that 
if  a  fervant  inftigates  a  fl;ranger  to  kill  his  mafter,  this  being 
murder  in  the  ftranger  as  principal,  of  courfe  the  fervant 
is  accelTory  only  to  the  crime  of  murder ;  though,  had  he 
been  prefent  and  aflifting,  he  would  have  been  guilty  as 
principal  of  petit  treafon,  and  the  ftranger  of  murder  '". 

2.  As  to  the  fecond  point,  who  may  be  an  accefTory  before 
the  faft  ;  fir  Matthew  Hale  "  defines  him  to  be  one,  who 
being  abfent  at  the  time  of  the  crime  committed,  doth  yet 
procure,  counfel,  or  command  another  to  commit  a  crime. 
Herein  abfence  is  neceffary  to  make  him  an  acceffory :  for  if 
fuch  procurer,  or  the  like,  be  prefent,  he  is  guilty  of  the 
crime  as  principal.     If  A  then  advifes  B  to  kiiranother>  and. 

^  Fofter.  34a.  '  3  Inft.  139. 

'  I  Hal.  P.  C.  6 1  J.  '"a  Hawk.  P.  C.  315. 

^  IbU.dii.  "  iHal.P.C.6i6. 
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B  does  it  in  the  abfence  of  A,  now  B  is  principal,  and  A  is 
acceffory  in  the  murder.  And  this  holds,  even  though  the 
party  killed  be  not  in  rerum  naturd  at  the  time  of  the  advice 
given.  As  if  A,  the  reputed  father,  advifes  B,  the  mother  of 
a  baftard  child,  unborn,  to  ftrangle  it  when  born,  and  (he 
does  fo  i  A  is  acceflbry  to  this  murder  ®.  And  it  is  alfo 
fettled  P,  that  whoever  procureth  a  felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  perfon,  is  an  ac- 
ceflbry before  the  fadJ:.  It  is  likewife  a  rule,  that  he  who  in 
any  wife  commands  or  counfels  another  to  commit  an  unlaw- 
ful a£l,  is  acceflbry  to  all  that  enfues  upon  that  unlawful 
a«9: ;  but  is  not  acceflbry  to  any  adi  difl:ind^  from  the  other. 
As  if  A  commands  B  to  beat  C,  and  B  beats  him  fo  that  he 
dies  i  B  is  guilty  of  murder  as  principal,  and  A  as  acceffory. 
But  if  A  commands  B  to  burn  C's  houfe  ;  and  he,  in  fo 
doing,  commits  a  robbery ;  now  A,  though  acceflbry  to  the 
burning,  is  not  acceflbry  to  the  robbery,  for  that  is  a  thing 
of  a  diftindi  and  unconfequential  nature  '^.  But  if  the  felony 
committed  be  the  fame  in  fubfl:ance  with  that  which  is  com- 
manded, and  only  varying  in  fome  circumftantial  matters ; 
as  if,  upon  a  command  to  poifon  Titius,  he  is  fl:abbed  or 
(hot,  and  dies  :  the  commander  is  flill  acceflbry  to  the  mur- 
der, for  the  fubfl:ance  of  the  thing  commanded  was  the  death 
of  Titius,  and  the  manner  of  it's  execution  is  a  mere  colla- 
teral circumftance  ^ 

3.  An  acceflbry  after  the  fadl  may  be,  where  a  perfon, 
knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  aflifl;s  the  felon  ^  Therefore  to  make  an  ac- 
ceflbry ex  pojl  facJoy  it  is  in  the  firft  place  requifite  that  he 
knows  of  the  felony  committed  *.  In  the  next  place  he  mufl: 
receive,  relieve,  comfort,  or  aflift;  him.  And  generally,  any 
afliftance  whatever  given  to  a  felon,  to  hinder  his  being  ap- 
prehended, tried,  or  fufi^ering  punifliment,  makes  the  afllftor 
an  acceflbry.     As  fumifliing  him  with  a  horfe  to  efcape  his 

■>  Dyer.  186.  'a  Hawk.  P.  C.  316. 

P  Foner.  laj.  «  I  Hal.  P.C.  618. 

"1  1  HaL  P.C.  617.  '  a  Hawk.  P.C.  319. 
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purfuers,  money  or  victuals  to  fupport  him,  a  houfe  or  other 
flielter  to  conceal  him,  or  open  force  and  violence  to  refcue 
or  protect  him  *.  So  likewife  to  convey  inftruments  to  a 
felon  to  enable  him  to  break  gaol,  or  to  bribe  the  jfaoler  to 
let  him  efcape,  makes  a  man  an  acceflbry  to  the  felony.  But 
to  relieve  a  felon  in  gaol  with  cloaths  or  other  neceflaries,  is 
no  offence ;  for  the  crime  imputable  to  this  fpecies  of  accef- 
fory  is  the  hindrance  of  public  juftice,  by  affifting  the  felon 
to  efcape  the  vengeance  of  the  law  *.  To  buy  or  receive 
ftolen  goods,  knowing  them  to  be  ftolen,  falls  under  none  of 
thefe  defcriptions  ;  it  was  therefore  at  common  law  a  mere 
mifdemefnor,  and  made  not  the  receiver  acceflbry  to  the 
tlieft,  becaufe  he  received  the  gzods  only,  and  not  the  felon  "  ; 
but  now  by  the  ftatutes  5  Ann.  c.  31.  and  4  Geo.  I.  c.  1 1. 
all  fuch  receivers  are  made  acceflbries  (where  the  principal 
felony  admits  of  accefTories ""),  and  may  be  tranfported  for 
fourteen  years  ( i ) ;  and,  in  the  cafe  of  receiving  linen  goods 
ftolen  from  the  bleaching-grounds,  are  by  ftatute  1 8  Geo.  II. 
c»  27.  declared  felons  without  benefit  of  clergy.  In  France 
fuch  receivers  are  punifhed  with  death :  and  the  Gothic  con- 
ftitutions  diftinguifhed .  alfo  three  forts  of  thieves,  "  unum 
**  qui  confiliutn  darety  alterum  qui  contraBaret^'  tertium  qui 
**  receptaretet  occuleret ;  pari  poenaeJtJigulos  obnoxios'^'* 

The  felony  muft  be  complete  at  the  time  of  the  affiftance 
given  ;  elfe  it  makes  not  the  affiftant  an  acceflbry.  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but  be- 
fore death  enfues,  a  perfon  afhfts  or  receives  the  delinquent : 
this  does  not  make  him  acceflTory  to  the  homicide  ;  for,  till 
death  enfues,  there  is  no  felony  committed  y.  But  fo  ftri£l 
is  the  law  where  a  felony  is  a£tually  complete,  in  order  to 
do  efFediual  juftice,  that  the  neareft  relations  are  not  fufi^ered 
to  aid  or  receive  one  another.     If  the  parent  aflfifts  his  child, 

'  a  Hawk.  P.  €.317,  318.  ^  Fofter.  73. 

'  I  Hal.  P.  C.  6ao,  6ai.  "  Stiemhook  dejure  Goth.  I.  3.  c.  5. 

"  Ibid.  6ao.  y  %  Ha«  k.  P.  C.  320. 

(1)  See  more  upon  this  fubjeft  in  p.  132. 
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or  the  child  the  parent,  if  the  brother  receives  the  brother,  the 
mafter  his  fervant,  or  the  fervant  his  mafter,  or  even  if  the 
hulband  relieves  his  wife,  who  have  any  of  them  committed 
[  39  ]  a  felony,  the  receivers  become  acceflbries  ex  poJifaBo '.  But 
a  feme  covert  cannot  become  an  acceflbry  by  the  receipt  and 
concealment  of  her  hufband;  for  {he  is  prefumed  to  aft 
under  his  coercion,  and  therefore  (he  is  not  bound,  neither 
ought  {he,  to  difcover  her  lord  *. 

4.  The  lafl  point  of  enquiry  is,  how  acce{rories  are  to  be 
treated,  conftdered  di{lindi  from  principals.  And  the  gene- 
ral rule  of  the  antient  law  (borrowed  from  the  Gothic  confti- 
tutions  ^)  is  this,  that  accelTories  {hall  fufFer  the  fame  puni{h- 
ment  as  their  principals  :  if  one  be  liable  to  death,  the  other 
is  alfo  liible  "^ :  as,  by  the  laws  of  Athens,  delinquents  and 
their  abettors  were  to  receive  the  fame  puni{hment  **.  Why 
then,  it  may  be  a{ked,  are  fuch  elaborate  diflinftions  made 
between  acce{rories  and  principals,  if  both  are  to  fufFer  the 
fame  punifhment  ?  For  thefe  reafons  :  i.  To  di{lingui{h  the 
nature  and  denomination  of  crimes,  that  the  accufed  may 
know  how  to  defend  himfelf  when  indifted  j  the  commi{non 
of  an  aftual  robbery  being  quite  a  different  accufation  from 
that  of  harbouring  the  robber.  2.  Becaufe,  though  by  the 
antient  common  law  the  rule  is  as  before  laid  down,  that 
both  (hall  be  puni/hed  alike,  yet  now  by  the  Ilatutes  relating 
to  the  benefit  of  clergy  a  diflinftion  is  m.  de  between  them  : 
acceffories  after  the  fa£l  being  flill  allowed  the  benefit  of 
clergy  in  all  cafes,  except  horfe-{lealing  ^  and  flealing  of 
linen  from  bleaching-grounds  ^ :  which  is  denied  to  the 
principals  and  acce{rories  before  the  facl,  in  many  cafes  ;  as, 
among  others,  in  petit  treafon,  murder,  robbery,  and  wil- 
ful burning  «.  And  perhaps  if  a  diftinftion  were  conflantly 
to  be  made  between  the  punifhment  of  principals  and  accef- 
fories, even  before  the  fadV,  the  latter  to  be  treated  with  a 

*  3  Iiift.  108.     2  Hawk.  P.  0.3*0.  "  Pott.  Antiq.  b.  i.  c.  26. 

»  1  Hal.  P.C.  621.  =  Stat.3iElu.  c.ia. 

•>  See  StiernhcKik,  ibid.  *■  Stat.  i8  Geo.  II.  c.  27. 

=  3  Inft.  i88.  «  I  Hal.  r.  C.  61J. 
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little  lefs  feverity  than  the  former,  it  might  prevent  the  per- 
petration of  many  crimes,  by  increafing  the  difficulty  of  find- 
ing a  perfon  to  execute  the  deed  itfelf ;  as  his  danger  would 
be  greater  than  that  of  his  accomplices,  by  reafon  of  the  dif-  [  40  ] 
ference  of  his  punifhment;''.  3.  Becaufe  formerly  no  man 
could  be  tried  as  acceflbry  till  after  the  principal  was  con- 
vidled,  or  at  leaft  he  muft  have  been  tried  at  the  fame  time 
with  him  :  though  that  law  is  nov/  much  altered,  as  will  be 
fhewn  more  fully  in  it's  proper  place.  4.  Becaufe,  though 
a  man  be  indi£led  as  acceflbry  and  acquitted,  he  may  after- 
wards be  indidted  as  principal :  for  an  acquittal  of  re- 
ceiving or  counfelling  a  felon,  is  no  acquittal  of  the  felony 
itfelf :  but  iit  is  matter  of  fome  doubt,  whether,  if  a  man 
be  acquitted  as  principal,  he  can  be  afterwards  indi£led  as 
acceflbry  before  the  faft ;  fince  thofe  offences  are  frequently 
very  nearly  allied,  and  therefore  an  acquittal  of  the  guilt  of 
one  may  be  an  acquittal  of  the  other  alfo '.  But  it  is 
clearly  held,  that  one  acquitted  as  principal  may  be  indifted 
as  an  acceflbry  after  the  fa£l  j  fince  that  is  always  an 
offence  of  a  different  fpecies  of  guilt,  principally  tending  to 
evade  the  public  juftice,  and  is  fubfequent  in  its  commence- 
ment to  the  other.  Upon  thefe  reafons  the  difl:in6tion  of 
principal  and  acceflbry  will  appear  to  be  highly  neceflary  ; 
though  the  punifliment  is  ftill  much  the  fame  with  regard  to 
principals,  and  fuch  acceflbries  as  offend  before  the  fa£l  is 

committed  (2). 

• 
"  Becwr.  c.  37.    '  i  Hal.  P.  C.  625,  636,    a  Hawk.  P.  C.  373.    Foiler.  361. 


(2)  By  43  Geo.  III.  c  113.  ^  5.  it  is  enafted  that  all  accef- 
fories  before  the  fadl  in  every  felony  may  be  tried  either  in  the 
county,  where  the  principal  felon  is  tried,  or  in  the  county  where- 
in the  offence  of  being  an  acceflbry  was  committed. 

But  if  the  principal  felony  is  committed  on  the  high  feas, 
then  the  aGceffory  (hall  be  tried  like  the  principal  under  the  28 
Hen.  VIII.  c.  15.,  which  provides  for  the  trial  of  felonies  upon 
the  high  feas  ;  but  no  one  tried  for  an  offence  by  one  jurifdi<ftion 
(hall  afterwards  be  tried  for  the  fame  offence  under  the  other 
jurifdiAion , 
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CHAPTER    THE    FOURTH. 

OF  OFFENCES  against  GOD  and 
RELIGION. 


TN  the  prefent  chapter  we  are  to  enter  upon  the  detail  of 
the  feveral  fpecies  of  crimes  and  mifdemefnors,  with  the 
punilhments  annexed  to  each  by  the  law  of  England.  It 
was  obferved  in  the  beginning  of  this  book  %  that  crimes  and 
mifdemefnors  are  a  breach  and  violation  of  the  public  rights 
and  duties  owing  to  the  whole  community,  confidered  as  a 
community,  in  it's  fecial  aggregate  capacity.  And  in  the 
very  entrance  of  thefe  Commentaries^  it  was  fhewn,  that  hu- 
man laws  can  have  no  concern  with  any  but  focial  and  rela- 
tive duties,  being  intended  only  to  regulate  the  conduct  of 
man,  confidered  under  various  relations,  as  a  member  of  civil 
fociety.  All  crimes  ought  therefore  to  be  eftimated  merely 
according  to  the  mifchiefs  which  they  produce  in  civil  fo- 
ciety *^ :  and  of  confequence  private  vices,  or  breach  of 
mere»abfolute  duties,  which  man  is  bound  to  perform,  con- 
fidered only  as  an  individual,  are  not,  cannot  be,  the  obje£t 
of  any  municipal  law,  any  farther  than  as  by  their  evil  ex- 
ample, or  other  pernicious  efFe£ls,  they  may  prejudice  the 
community,  and  thereby  become  a  fpecies  of  public  crimes. 
Thus  the  vice  of  drunkennefs,  if  committed  privately  and 
alone,  is  beyond  the  knowledge,  and  of  courfe  beyond  the 
reach  of  human  tribunals  :  but  if  committed  publicly,  in  the 
face  of  the  world,  it's  evil  example  makes  it  liable  to  tempo- 
ral cenfures.  The  vice  of  lying,  which  confifts  (abftraftedly 
taken)  in  a  criminal  violation  of  truth,  and  therefore  in  any 
•  See  pag.  5.  ''  See  VoL  I.  pag.  143, 144.  *  Beccar.  ch.  8. 
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fhape  is  derogatory  from  found  morality,  is  not  however 
taken  notice  of  by  our  law,  unlefs  it  carries  with  it  fome 
public  inconvenience,  as  fpreading  falfe  news  j  or  fome  fe- 
cial injury,  as  flander  and  malicious  profecution,  for  which 
a  private  recompence  is  given.  And  yet  drunkennefs  and 
malevolent  lying  are  in  foro  confcientiae  as  thorougly  criminal 
when  they  are  not,  as  when  they  are,  attended  with  public 
inconvenience.  The  only  difference  is,  that  both  public  and 
private  vices  are  fubjedt  to  the  vengeance  of  eternal  juftice; 
and  public  vices  are  befides  liable  to  the  temporal  punifh- 
ments  of  human  tribunals. 

On  the  other  hand,  there  are  fome  mifdemefnors,  which 
are  puniflied  by  the  municipal  law,  that  have  in  themfelves 
nothing  criminal,  but  are  made  unlawful  by  the  pofitive  con- 
(litutions  of  the  ftate  for  public  inconvenience  j  fuch  as  poach- 
ing, exportation  of  wool,  and  the  like.  Thefe  are  naturally 
no  offences  at  all  j  but  their  whole  criminality  confifts  in 
their  difobedience  to  the  fupreme  power,  which  has  an  un- 
doubted right,  for  the  well-being  and  peace  of  the  commu- 
nity, to  make  fome  things  unlawful,  which  are  in  them- 
felves indifferent.  Upon  the  whole,  therefore,  though  part 
of  the  offences  to  be  enumerated  in  the  following  flieets  are 
offences  againft  the  revealed  law  of  God,  others  againft  the 
law  of  nature,  and  fome  are  offences  againft  neither  ;  yet  in 
a  treatife  of  municipal  law  we  muft  confider  them  all  as  de- 
riving their  particular  guilt,  here  punifliable,  from  the  law  of 
man. 

Having  premifed  this  caution,  I  (hall  next  proceed  to 
diftribute  the  feveral  offences,  which  are  either  directly  or  by 
confequence  injurious  to  civil  fociety,  and  therefore  punifh- 
able  by  the  laws  of  England,  under  the  following  general 
heads :  firft,  thofe  which  are  more  immediately  injurious  to 
Gk>d  and  his  holy  religion  :  fecondly,  fuch  as  violate  and 
tranfgrefs  the  law  of  nations  ;  thirdly,  fuch  as  more  efpe- 
cially  affe£t  the  fovereign  executive  power  of  the  ftate,  or  the 
king  and  his  government ;  fourthly,  fuch  as  more  diredlly 

infringe 
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infringe  the  rights  of  the  public  or  commonwealth  5  and, 
laftly,  fuch  as  derogate  from  thofe  rights  and  duties,  which 
are  owing  to  particular  individuals,  and  in  the  prefervation 
and  vindication  of  which  the  community  is  deeply  in- 
terefted. 

First  then,  of  fuch  crimes  and  mifdemefnors,  as  more 
immediately  offend  Almighty  God,  by  openly  tranfgreffing 
the  precepts  of  religion  either  natural  or  revealed ;  and  me- 
diately by  their  bad  example  and  confequence,  the  law  of 
fociety  alfo  ;  which  conftitutes  that  guilt  in  the  a£bion,  which 
human  tribunals  are  to  cenfure. 

I.  Of  this  fpecies  the  firft  is  that  of  apqfiafy^  or  a  total  re- 
nunciation of  chriftianity,  by  embracing  either  a  falfe  religion, 
or  no  religion  at  all.  This  offence  can  only  take  place  in 
fuch  as  have  once  profeffed  the  true  religion.  The  perverfion 
of  a  chriftian  to  judaifm,  paganifm,  or  other  falfe  religion, 
was  punifhed  by  the  emperors  Conftantius  and  Julian  with 
confifcation  of  goods  ^  ;  to  which  the  emperors  Theodofius 
and  Valentinian  added  capital  punifhment,  in  cafe  the  apof- 
tate  endeavoured  to  pervert  others  to  the  fame  iniquity  ^".  a 
punifhment  too  fevere  for  any  temporal  laws  to  inflidt  upon 
any  ipiritual  oflence  ;  and  yet  the  zeal  of  our  anceflors  im- 
ported it  into  this  country ;  for  we  find  by  Brafton  ^^  that 
in  his  time  apoftates  were  to  be  burnt  to  death.  Doubtlefs  the 
prefervation  of  chriftianity,  as  a  national  religion,  is,  abftrafted 
from  it's  own  intrinGc  truth,  of  the  utmoft  confequence  to 
the  civil  ftate :  which  a  fingle  inftance  will  fufficiently  de- 
monftrate.  The  belief  of  a  future  ftate  of  rewards  and  pu- 
nifhments,  the  entertaining  juft  ideas  of  the  moral  attributes 
of  the  Supreme  Being,  and  a  firm  perfuafion  that  he  fuperin- 
tends  and  will  finally  compenfate  every  a£lion  in  human  life, 
(all  which  are  clearly  revealed  in  the  doctrines,  and  forcibly 
inculcated  by  the  precepts,  of  our  Saviour Chrift,)  thefe  are  the 
grand  foundation  of  all  judicial  oaths  -,  which  call  God  to 
witnefs  the  truth  of  thofe  fadls,  which  perhaps  may  be  only 
known  to  him  and  the  party  attefting :  all  moral  evidence, 

*  Cod.  I.  7. 1.  =  Ib'd,  6.  [  /.  3.  c.  9. 
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therefore,  all  confidence  in  human  veracity,  muft  be  weak- 
ened by  apoftafy,  and  overthrown  by  total  infidelity «. 
Wherefore  all  afironts  to  chriftianity,  or  endeavours  to  de- 
preciate it's  efficacy,  in  thofe  who  have  once  profefled  it,  are 
highly  deferving  of  cenfure.  But  yet  the  lofs  of  life  is  a  hea- 
vier penalty  than  the  offence,  taken  in  a  civil  light,  deferves : 
and,  taken  in  a  fpiritual  light,  our  laws  have  no  jurifdi6tion 
over  it.  This  punifhment  therefore  has  long  ago  become 
obfolete  j  and  the  offence  of  apoftafy  was  for  a  long  time  the 
objedi  only  of  the  ecclefiaftical  courts,  which  corredted  the 
oSendex  pro  falute  animae.  But  about  the  clofe  of  the  laft 
century,  the  civil  liberties  to  which  we  were  then  reftored 
being  ufed  as  a  cloke  of  malicioufnefs,  and  the  moft  horrid 
doiSlrines  fubverfive  of  all  religion  being  publicly  avowed 
both  in  difcourfe  and  writings,  it  was  thought  necefTary  again 
for  the  civil  power  to  interpofe,  by  not  admitting  thofe  mif- 
creants ''  to  the  privileges  of  fociety,  who  maintained  fuch 
principles  as  deflroyed  all  moral  obligation.  To  this  end 
it  was  enabled  by  ftatute  9  &  10  W.  III.  c.  32.,  that  if  any 
perfon  educated  in,  or  having  made  profeffion  of,  the  chrif- 
tian  religion,  {hall,  by  writing,  printing,  teaching,  or  ad- 
vifed  fpeaking,  deny  the  chriftian  religion  to  be  true,  or  the 
holy  fcriptures  to  be  of  divine  authority,  he  fhall  upon  the  firfl 
offence  be  rendered  incapable  to  hold  any  office  or  place  of 
trufl ;  and,  for  the  fecond,  be  rendered  incapable  of  bringing 
any  action,  being  guardian,  executor,  legatee,  or  purchafer 
of  lands,  and  fhall  fuffer  three  years'  imprifonment  without 
bail.  To  give  room  however  for  repentance,  if,  within 
four  months  after  the  firft  conviction,  the  delinquent  will  in 
open  court  publicly  renounce  his  error,  he  is  difcharged  for 
that  once  from  all  difabilities. 

II.  A  SECOND  offence  is  that  of  herefy^  which  confifls  not 
in  a  total  denial  of  chriftianity,  but  of  fome  of  it's  effential 

^  Utilet  ejfe  opinionet  has,  quit  negai,  fit  fctictas  ci-vium  inter  ipfos,  Dtit  intxor- 

cuut  intclligat,         ..  multn  Jirmentur jure  talibut  interpojit'is  tuajudiciius,  turn  tef'' 

jurando ;  quun  .        iutit  ftntfoederum  re-  tibus  ?      Cic.  de  L,L.\\.  I- 

ligiones ;   quam  :;'tos  div'mifuppliciime'  ^  Mefcroyantz    in    our    antient    law 

iui  a  fcelcrc  re    Kuriti  quamque  Jan£ia  books  is  the  name  of  unbelievers. 
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dodtrines,  publicly  and  obftinately  avowed  ;  being  defined  by 
fir  Matthew  Hale,  ^^  fententia  rerum  div'tnarum  humano  fenfu 
"  excogitata,  pa/am  doBa  et  pertinaciter  defenfa  '."  And  here  it 
muft  alfo  be  acknowledged  that  particular  modes  of  belief  or 
unbelief,  not  tending  to  overturn  chriftianity  itfelf,  or  to  fap 
the  foundations  of  morality,  are  by  no  means  the  objeft  of 
coercion  by  the  civil  magiftrate.  What  do£lrines  fliall  there- 
fore be  adjudged  herefy,  was  left  by  our  old  conftitution  to 
the  determination  of  the  ecclefiaftical  judge  ;  who  had  herein 
a  moft  arbitrary  latitude  allowed  him.  For  the  general  defi- 
nition of  an  heretic  given  by  Lyndewode  ^^  extends  to  the 
fmalleft  deviation  from  the  doftrines  of  holy  church  :  "  hac" 
**  reticus  eft  qui  dubitat  de  fide  cathoUcOi  et  qui  negligit  fervare 
"  ea,  quae  Romana  ecclefia  fiatuity  feu  fervare  decreverat."  Or, 
as  the  ftatute  2  Hen.  IV.  c.  15.  exprefl'es  it  in  Englifli, 
*'  teachers  of  erroneous  opinions,  contrary  to  the  faith  and 
"  blefled  determinations  of  the  holy  church."  Very  contrary 
this  to  the  ufage  of  the  firft  general  councils,  which  defined 
all  heretical  doArines  with  the  utmoft  precifion  and  exaftnefs. 
And  what  ought  to  have  alleviated  the  puniftiment,  the  un- 
certainty of  the  crime,  feems  to  have  enhanced  it  in  thofe  days 
of  blind  zeal  and  pious  cruelty.  It  is  true  that  the  fandlimo- 
nious  hypocrify  of  the  canonifts  went  at  firft  no  farther  than 
enjoining  penance,  excommunication,  and  ecclefiaftical  de- 
privation, for  herefy  ;  though  afterwards  they  proceeded 
boldly  to  imprifonment  by  the  ordinary,  and  confifcation  of 
goods  in  pios  ufus.  But  in  the  mean  time  they  had  prevailed 
upon  the  weaknefs  of  bigotted  princes,  to  make  the  civil  power 
fubfervient  to  their  purpofes,  by  making  herefy  not  only  a 
temporal,  but  even  a  capital  oflFence :  the  Romifti  eccle- 
fiaftics  determining,  without  appeal,  whatever  they  pleafed  to 
be  herefy,  and  fhifting  off^  to  the  fecular  arm  the  odium  and 
drudgery  of  executions :  with  which  they  themfelves  were  too 
tender  and  delicate  to  intermeddle.  Nay,  they  pretended  to 
intercede  and  pray,  on  behalf  of  the  convid^led  heretic,  ut 
.  litra  mortis  periculum  fententia  circa  eum  moderatur  • :  well 
knowing  at  the  fame  time  that  they  were  delivering  the  un- 

'  I  HaL  P.  C.  384.  ^  caf.  de  baereticu.  '  Decretal.  I.  J.  /.  40.  c  a;. 
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happy  victim  to  certain  death.  Hence  the  capital  punlftiments 
inflidled  on  the  ancient  Donatifts  and  Manichaeans  by  the  em- 
perors Theodofius  and  Juftinian"*:  hence  alfo  the  conflitu- 
tion  of  the  emperor  Frederic  mentioned  by  Lyndewode", 
adjudging  all  perfons  without  diftinftion  to  be  burnt  with  fire, 
who  were  convifted  of  herefy  by  the  ecclefiaftical  judge.  The 
fame  emperor,  in  another  conftitution  °,  ordained  that  if  any 
temporal  lord,  when  admoniftied  by  the  church,  Ihould  ne- 
glect to  clear  his  territories  of  heretics  within  a  year,  it  Ihould 
be  lawful  for  good  catholics  to  feize  and  occupy  the  lands, 
and  utterly  to  exterminate  the  heretical  poflefibrs.  And  upon 
this  foundation  was  built  that  arbitrary  power,  fo  long  claim- 
ed and  fo  fatally  exerted  by  the  pope,  of  difpofing  even  of  the 
kingdoms  of  refraftory  princes  to  more  dutiful  fons  of  the 
church.  The  immediate  event  of  this  conftitution  was  fome- 
thing  fingularj  and  may  ferve  to  illuftrate  at  once  the  grati- 
tude of  the  holy  fee,  and  the  juft  punifhment  of  the  royal 
bigot :  for  upon  the  authority  of  this  very  conftitution,  the 
pope  afterwards  expelled  this  very  emperor  Frederic  from  his 
kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou  p. 

Christianity  being  thus  deformed  by  the  daemon  of 
perfecution  upon  the  continent,  we  cannot  expedl  that  our 
own  ifland  ihould  be  entirely  free  from  the  fame  fcourge. 
And  therefore  we  find  among  our  ancient  precedents  ^  a  writ 
de  haeretico  comburendoy  which  is  thought  by  fome  to  be  as 
ancient  as  the  common  law  itfelf.  However  it  appears  from 
thence,  that  the  conviftion  of  herefy  by  the  common  law  was 
not  in  any  petty  ecclefiaftical  court,  but  before  the  arch- 
bifhop  himfelf  in  a  provincial  fynod  ;  and  that  the  delinquent, 
was  delivered  over  to  the  king  to  do  as  he  fhould  pleafe  with 
him :  fo  that  the  crown  had  a  controul  over  the  fpiijitual 
power,  and  might  pardon  tlie  convidl  by  ifluing  no  procefs 
againft  him;  the  writ  de  haeretico  comburendo  being  not  a  writ 
of  courfe,  but  ifluing  only  by  the  fpecial  diredlion  of  the  king 
in  council  ^ 

"  Cod.  I.  1.  tit.s.  P  Baldus  in  Cti.  i.  5.  4. 

^  e.de  haeretult,  <  F.  N.  B.  369. 

"  Cod,  1.  5.  4.  r  1  Hal.  P.  C.  395. 
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But  ill  the  reign  of  Henry  the  fourth,  when  the  eyes  of 
the  chriltian  world  began  to  open,  and  the  feeds  of  the  pro- 
teftant  religion  (though  under  the  opprobrious  name  of  lol- 
lardy  *)  took  root  in  this  kingdom  ;  the  clergy  taking  ad- 
vantage from  the  king's  dubious  title  to  demand  an  increafe 
of  their  own  power,  obtained  an  a£t  of  parliament  *,  which 
iharpened  the  edge  of  perfecution  to  it's  utmoft  keennefs. 
For,  by  that  llatute,  the  diocefan  alone,  without  the  inter- 
vention of  a  fynod,  might  convift  of  heretical  tenets ;  and 
unlefs  the  convift  abjured  his  opinions,  or  if  after  abjuration 
he  relapfed,  the  (heriff  was  bound  ex  officio,  if  required  by 
the  bifliop,  to  commit  the  unhappy  vi£iim  to  the  flames, 
without  waiting  for  the  confent  of  the  crown.  By  the  ftatute 
2  Hen.  V.  c.  7.  lollardy  was  alfo  made  a  temporal  offence, 
and  indictable  in  the  king's  courts;  which  did  not  thereby 
gain  an  exclufive,  but  only  a  concurrent  jurifdidbion  with  the 
bifhop's  confiftory. 

^.Afterwards,  when  the  final  reformation  of  religion  be- 
gan to  advance,  the  power  of  the  ecclefiaftics  was  fomewhat 
moderated:  for  though  what  herefy  jx,  was  not  then  precifely 
defined,  yet  we  were  told  in  fome  points  what  it  is  not :  the 
ftatute  25Hen.Vni.  c.  14.  declaring  that  offences  againfl  the 
fee  of  Rome  are  not  herefy ;  and  the  ordinary  being 
tlierebjr  reftrained  from  proceeding  in  any  cafe  upon  mere 
fufpicion;  that  is,  unlefs  the  party  be  accufed  by  two  credible 
wituefTes,  or  an  indictment  of  herefy  be  firft  previoufly  found 
iu  the  king's  courts  of  common  law.  And  yet  the  fpirit  of 
perfecution  was  not  then  abated,  but  only  diverted  into  a  lay 
channel.  For  iu  fix  years  afterwards,  by  ftatute  3 1  Hen.  VIII. 
c.  i  4.  the  bloody  law  of  the  fix  articles  was  made,  which  efta- 
bliftvgd  the  fix  moft  contefted  points  of  popery,  tranfuBttan- 
tiation,  communion  in  one  kind,  the  celibacy  of  the  clergy, 
monaftic  vows,  the  facrifice  of  the  mafs,  and  auricular  con- 
feffion ;  which  points  were  "  determined  and  refolved  by 

'  So  called  not  from  lolium,  or  tares,  one   Walter   Lolhard,  a   German    re- 

(an    etymology,  which  was  afterwards  former,  A.  D.   1315.     Mod.  Un.  Hift. 

devifed  in  order  to  juftify  the  burning  x.ivi.  13.    Spelra.  G/o^  371. 
of  them,  Matih.  xiii.  30.)  but  from         '  i  Hen.  IV.  c.  ij. 

"  the 
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**  the  molt  godly  ftudy,  pain,  and  travail  of  his  majefty  :  for 
**  which  his  moft  humble  and  obedient  fubje£ts,  the  lords 
"  fpiritual  and  temporal,  and  the  commons,  in  parliament 
**  aflembled,  did  not  only  render  and  give  unto  his  highnefs 
**  their  moft  high  and  hearty  thanks,"  but  did  alfo  enadl  and 
declare  all  oppugners  of  the  firft  to  be  heretics,  and  to  be  burnt 
with  fire;  and  of  the  five  laft  to  be  felons,  and  to  fufi^er  death. 
The  fame  ftatute  eftablifhed  a  new  and  mixed  jurifdiftion 
of  clergy  and  laity  for  the  trial  and  convidtion  of  heretics ; 
the  reigning  prince  being  then  equally  intent  on  deftroying 
the  fupremacy  of  the  bilhops  of  Rome,  and  eftablifhing  all 
other  their  corruptions  of  the  chriftian  religion. 

I  SHALL  not  perplex  this  detail  with  the  various  repeals  and 
revivals  of  thefe  fanguinary  laws  in  the  two  fucceeding  reigns; 
but  fiiall  proceed  directly  to  the  reign  of  queen  Elizabeth  ; 
when  the  reformation  was  finally  eftablifhed  with  temper  and 
decency,  unfullied  with  party  rancour,  or  perfonal  caprice 
and  refentment.  By  ftatute  i  Eliz.  c.  i.  all  former  ftatutes 
relating  to  herefy  are  repealed,  which  leaves  the  jurifdiftion 
of  herefy  as  it  ftood  at  common  law  ;  viz.  as  to  the  inflidlion 
of  common  cenfures,  in  the  ecclefiaftical  courts ;  and  in  cafe 
of  burning  the  heretic,  in  the  provincial  fenate  only  \  Sir 
Matthew  Hale  is  indeed  of  a  different  opinion,  and  holds  that 
fuch  power  refided  in  the  diocefan  alfo,  though  he  agrees, 
that  in  either  cafe  the  writ  de  haeretico  comhurendo  was  not  de- 
mandable  of  common  right,  but  grantable  or  otherwife  merely 
at  the  king's  difcretion  ^.  But  the  principal  point  now  gained 
was,  that  by  this  ftatute  a  boundary  is  for  the  firft  time  fet 
to  what  fhall  be  accounted  herefy ;  nothing  for  the  future 
being  to  be  fo  determined,  but  only  fuch  tenets,  which  have 
been  heretofore  fo  declared,  i.  By  the  words  of  the  canoni- 
cal fcriptures :  2.  By  the  firft  four  general  councils,  or  fuch 
others  as  have  only  ufed  the  words  of  the  holy  fcriptures ; 
or,  3.  Which  fhall  hereafter  be  fo  declared  by  the  parliament, 
with  the  afTent  of  the  clergy  in  convocation.  Titus  was  he- 
refy reduced  to  a  greater  certainty  than  before ;  though  it 
might  not  have  been  the  worfe  to  have  defined  it  in  terms  ftill 

*  J  Rep.  %i.     la  Rep.  56.  9Z.  "  i  Hal.  P.  C,  405. 
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more  precife  and  particular :  as  a  man  continued  ftill  liable 
L  49  J  to  be  burnt,  for  what  perhaps  he  did  not  underftand  to  be 
herefy  till  the  ecclefiaftical  judge  fo  interpreted  the  words  of 
the  canonical  fcriptures. 

Foil  the  writ  de  haeretico  comhtirendo  remained  ftill  in  force ; 
and  we  have  inftances  of  it's  being  put  in  execution  upon 
two  Anabaptifts  in  the  feventeenth  of  Elizabeth,  and  two 
Arians  in  the  ninth  of  James  the  firft.  But  it  was  totally 
abolifhed,  and  herefy  again  fiibjedled  only  to  ecclefiaftical 
correftion  pro  faUite  animae^  by  virtue  of  the  ftatute  29  Car. II. 
c.  9.  For  in  one  and  the  fame  reign,  our  lands  were  delivered 
from  the  flavery  of  military  tenures,  our  bodies  from  arbi- 
trary imprifonment  by  tlie  habeas  corpus  a£l ;  and  our  minds 
from  the  tyranny  of  fuperftitious  bigotry,  by  demoliftiing  this 
laft  badge  of  perfecution  in  the  Englifli  law. 

In  what  I  have  now  faid,  I  would  not  be  underftood  to  de- 
rogate from  the  juft  rights  of  the  national  church,  or  to  fa- 
vour a  loofe  latitude  of  propagating  any  crude  undigefted 
fentiments  in  refigious  matters.  Of  propagating,  I  fay ;  for 
the  bare  entertaining  them,  without  an  endeavour  to  difFufe 
them,  feems  hardly  cognizable  by  any  human  authority.  I 
only  mean  to  illuftrate  the  excellence  of  our  prefent  eftablifh- 
ment,  by  looking  back  to  former  times.  Every  thing  is  now 
as  it  fhould  be,  with  refpeft  to  the  fpiritual  cognizance,  and 
fpirltual  punifliment,  of  herefy:  unlefs  perhaps  that  the  crime 
ought  to  be  more  ftriftly  defined,  and  no  perfecution  per- 
mitted, even  in  the  ecclefiaftical -courts,  till  the  tenets  in 
queftion  are  by  proper  authority  previoufly  declared  to  be 
heretical.  Under  thefe  reftridiions  it  feems  neceflary  for  the 
fupport  of  the  national  religion,  that  the  officers  of  the  church 
{hould  have  power  to  cenfure  heretics;  yet  not  to  harafs 
them  with  temporal  penalties,  much  lefs  tp  exterminate  or 
deftroy  them.  The  legiflature  hath  indeed  thought  it  proper, 
that  the  civil  magiftrate  (hould  again  interpofe,  with  regard 
to  one  fpecies  of  herefy,  very  prevalent  in  modem  times;  for 
by  ftatute  9  &  10  W.  III.  c.  32.  if  any  perfon  educated  in 

the 
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the  chriftian  religion,  or  profeffing  the  fame,  ihall  by  writing, 

printing,  teaching,  or    advifed  fpeaking,    deny  any  one  of 

the  peffons  of  the  holy  trinity  to  be  God,  or  maintain  that 

there  are  mor^  gods  than  one,  he  fhall  undergo  the  fame    [  50  1 

penalties  and  incapacities,  which  were  juft  now  mentioned 

to  be  infli£J:ed  on  apoftafy  by  the  fame  ftatute.     And  thus 

much  for  the  crime  of  herefy. 

III.  Another  fpecies  of  offences  againft  religion  are 
thofe  which  affect  the  eJiabliJJied  church.  And  thefe  are  either 
pofitive  or  negative  :  pofitive,  by  reviling  it's  ordinances  ; 
.or  negative,  by  non-conformity  to  it's  worfhip.  Of  both  of 
thefe  in  their  order. 

I .  And,  firft,  of  the  offence  of  reviling  the  ordinances  of 
the  church.  This  is  a  crime  of  a  much  groffer  nature  than 
the  other  of  mere  non-conformity :  fince  it  carries  with  it 
the  utmoft  indecency,  arrogance,  and  ingratitude  5  indecency, 
by  fetting  up  private  judgment  in  virulent  and  faifiious  oppo- 
fitlon  to  public  authority :  arrogance,  by  treating  with  con- 
tempt and  rudenefs  what  has  at  leaft  a  better  chance  to  be 
right  than  the  fingular  notions  of  any  particular  man  \  and 
ingratitude,  by  denying  that  indulgence  and  undifturbed 
liberty  of  confcience  to  the  members  of  the  national  church,, 
which  the  retainers  to  every  petty  conventicle  enjoy.  However, 
it  is  provided  by  ftatutes  i  Edw.  VI.  c.  i.  and  i  Eliz.  e.  i. 
that  whoever  reviles  the  facrament  of  the  Lord's  fupper  (hall 
be  puniibed  by  fine  and  imprifonment  y  and  by  the  ftatute 
I  Eliz.  c.  2.  if  any  minifber  fhall  fpeak  any  thing  in  deroga- 
tion of  the  book  of  common  prayer,  he  fhall,  if  not  beneficed^ 
be  imprifoned  one  year  for  the  firft  offenee,  and  for  life  for 
the  fecond :  and,  if  he  be  beneficed,  he  fhall  for  the  firft 
offence  be  imprifoned  fix  months,  and  forfeit  a  year**  value  of 
his  benefice  :  for  the  fecond  offence  he  fhall  be  deprived,  and 
fuffer  one  year's  imprifonment :  and,  for  the  third,  (hall  in 
like  manner  be  deprived,  and  fuffer  imprifonment  for  life. 
And  if  any  perfon  whatfoever  fhall,  in  plays,  fongs,  or  other 
open  words,  fpeak  any  thing  in  derogation,  depraving,  or 

E  3  defpifing 
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defpifing  of  the  faid  book,  or  fhall  forcibly  prevent  the  read- 
ing of  it,  or  caufe  any  other  fervice  to  be  ufed  in  its  ftead, 
he  fhall  forfeit  for  the  firft  offence  an  hundred  marks ;  for  the 
fecond,  four  hundred }  and  for  the  third,  (hall  forfeit  all  his 
goods  and  chattels,  and  fuffer  imprifonment  for  life.  Thefe 
C  5 1  ]  penalties  were  framed  in  the  infancy  of  our  prefent  eftabliih- 
ment,  when  the  difciples  of  Rome  and  of  Geneva  united  in  in- 
veighing with  the  utmoft  bittemefs  againft  the  Englifh  liturgy 
and  the  terror  of  thefe  laws  (for  they  feldom,  if  ever,  were 
fully  executed),  proved  a  principal  means,  under  Providence, 
of  preferving  the  purity  as  well  as  decency  of  our  national 
worftiip.  Nor  can  their  continuance  to  this  time  (of  the 
milder  penalties  at  leaft)  be  thought  too  fevere  and  intolerant; 
fo  far  as  they  are  levelled  at  the  offence,  not  of  thinking  dif- 
ferently from  the  national  church,  but  of  railing  at  that  church 
and  obJiruBing  it's  ordinances,  for  not  fubmitting  it's  public 
judgment  to  the  private  opinion  of  others.  For,  though  it  is 
clear  that  no  reftraint  Ihould  be  laid  upon  rational  and  dif- 
paffionate  difcufEons  of  the  reftitude  and  propriety  of  the 
eftablifhed  mode  of  worfhip ;  yet  contumely  and  contempt 
are  what  no  eftablifhment  can  tolerate  '.  A  rigid  attachment 
to  trifles,  and  an  intemperate  zeal  for  reforming  them,  are 
equally  ridiculous  and  abfurd  j  but  the  latter  is  at  prefent  the 
lefs  excufable,  becaufe  from  political  reafons,  fufficiently 
hinted  at  in  a  former  volume  ^,  it  would  now  be  extremely 
unadvifable  to  make  any  alterations  in  the  fervice  of  the 
church ;  unlefs  by  it's  own  confent,  or  unlefs  it  can  be 
fliewn  that  fome  manifeft  impiety  or  {hocking  abfurdity  will 
follow  frotn  continuing  the  prefent  forms. 

2.  Non-conformity  to  the  worftiip  of  the  church  is  the 
other,  or  negative  branch  of  this  oflFence.  And  for  this  there  is 
much  more  to  be  pleaded  than  for  the  former;  being  a  mat- 

*  By  an  ordinance   23  Aug.   1645,  byterian    worfhip,    fubjedled    the    of- 

which    continued    till    the    reftoration,  fender  upon    indidiment   to   a   difcre- 

to  preach,  write,  or   print   any   thing  tionary  fine,  not  exceeding  jo  pounds, 

in   derogation  or  depraving  of  the  0-  (ScobelLpS.)                        ••          ■        '• 

rtHoryt  for  the  then  eftablifhed  pref-  *  VoLLp.  8.           .J.fOV;   .  '*'' 

»     ;  -  ;-•  ter 
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ter  of  private  confclence,  to  the  fcruples  of  which  our  prefent 
laws  have  (hewn  a  very  juft  and  chriftian  indulgence.  For 
undoubtedly  all  perfecution  and  oppreffion  of  weak  con- 
fciences>  on  the  fcore  of  religious  perfuafions,  are  highly 
unjuftifiable  upon  every  principle  of  natural  reafon,  civil 
liberty,  or  found  religion.  But  care  muft  be  taken  not  to 
carry  this  iodulgence  into  fuch  extremes,  as  may  endanger 
the  national  church:  there  is  always  a  difference  to  be  made  [  52  ] 
between  toleration  and  eftablifliment. 

i 

Non-conformists  are  of  two  forts  :  firft,  fuch  as  abfent 
themfelves  from  divine  worftiip  in  the  eftabliflied  church, 
through  total  irreligion,  and  attend  the  fervice  of  no  other 
perfualion.  Thefe  by  the  ftatutes  of  i  Eliz.  c.  2.  23  Eliz. 
c.  I .  and  3  Jac.  I.  c.  4.  forfeit  one  (hilling  to  the  poor  every 
Lord's  day  they  fo  abfent  themfelves,  and  20/.  to  the  king  if 
they  continue  fuch  default  for  a  month  together.  And  if 
tljey  keep  any  inmate,  thus  irreligioufly  difpofed,  in  their 
houfes,  they  forfeit  lol.' per  month. 

The  fecond  fpecies  of  non-conformifts  are  thofewho  offend 
through  a  miftaken  or  perverfe  zeal.  Such  were  efteemed 
by  our  laws,  enabled  fince  the  time  of  the  reformation,  to  be 
papifls  and  proteftant  difTenters  t  both  of  which  were  fup- 
pofed  to  be  equally  fchifmatics  in  not  communicating  with 
the  nation^  church ;  with  this  difference,  that  the  papifts 
divided  from  it  upon  material,  though  erroneous,  reafons  ; 
but  many  of  the  diifenters  upon  matters  of  indifference,  or, 
in  other  words,  upon  no  reafon  at  all.  Yet  certainly  our 
anceftors  were  miftaken  in  their  plans  of  compulfion  and  in- 
tolerance. The  fin  of  fchifm,  as  fuch,  is  by  no  means  the 
obje£t  of  temporal  coercion  and  punifhment.  If  through 
weaknefs  of  intelledl,  through  mifdirected  piety,  through 
perverfenefs  and  acerbity  of  temper,  or  (which  is  often  the 
cafe)  through  a  profpe<Sl  of  fecular  advantage  in  herding  with 
a  party,  men  quarrel  with  the  ecclefiaftical  eftablilhment,  the 
civil  magiftrate  has  nothing  to  do  with  it ;  unlefs  their  tenets 
and  praftice  are  fuch  as  threaten  ruin  or  difturbaace  to  the 
flate.     He  is  bound  indeed  to  proted  the  eflabliflied  church : 

£  4  and. 
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arid,  if  this  can  be  better  efFecled,  by  admitting  none  but  it's 
genuine  members  to  offices  of  truft  and  emolument,  he  is 
certainly  at  liberty  fo  to  do :  the  difpofal  of  offices  being  mat- 
ter of  favour  and  difcretion.  But,  this  point  being  once 
fecured,  all  persecution  for  diverfity  of  opinions,  however  ridi- 
culous or  abfurd  they  may  be,  is  contrary  to  every  principle  of 
found  policy  and  civil  freedom.  The  names  and  fubordination 
C  53  ]  °^  ^^^  clergy,  the  pofture  of  devotion,  the  materials  and  colour 
of  the  minifter's  garment,  the  joining  in  a  known  or  an  un- 
known form  of  prayer,  and  other  matters  of  the  fame  kind, 
muft  be  left  to  the  option  of  every  man's  private  judgment. 

With  regard  therefore  to  protejlant  dijfenters,  although  the 
experience  of  their  turbulent  difpofition  in  former  times  oc- 
cafioned  feveral  difabilities  and  reftri£lions  (which  I  Ihall  not 
undertake  to  juftify)  to  be  laid  upon  them  by  abundance  of 
ftatutes '',  yet  at  length  the  legiflature,  with  a  fpirit  of  true 
magnanimity,  extended  that  indulgence  to  thefe  fe<3aries, 
■which  they  themfelves,  when  in  power,  had  held  to  be  coun- 
tenancing fchifm,  and  denied  to  the  church  of  England  y. 
The  penalties  are  conditionally  fufpended  by  the  ftatute  i  W. 
&  M.  ft.  I.  c.  1 8.  "  for  exempting  their  majefties'  proteftant 
**  fubjeds,  diffenting  from  the  church  of  England,  from  the 
**  penalties  of  certain  laws,"  commonly  called  the  toleration 
aQ ;  which  is  confirmed  by  ilatute  lo  Ann.  c.  2.  and  de- 
clares that  neither  the  laws  above  mentioned,  nor  the  fta- 
tutes I  Eliz.  c.  2.  §14.  3  Jac.  I.  c.  4  &  5.  nor  any  other 
penal  laws  made  againft  popifti  recufants  (except  the  teft 
a£is),  ffiall  extend  to  any  diflenters,  other  than  papifts  and 
fuch  as  deny  the  Trinity :  provided,'  i .  that  they  take  the  oaths 
of  allegiance  and  fupremacy  (or  make  a  fimilar  affirmation, 
being  quakers*)  and  fubfcribe  the  declaration  againft  popery  j 
2.  that  they  repair  to  fome  congregation  certified  to  and  re- 
•giftered  in  the  court  of  the  bifhop  or  archdeacon,  or  at  the 

*  43  Eliz.  C.I.  49  Eliz.  c. 6.  35  Eliz.  pemlties  on  thi    former  two,   in  cafe 

c  I.  2»  Car.  II.  c.  I.  of  ufiDg  the  book  of  common  prayer 

'  The  ordinance   of  1645    0»«f<»e  "ot  only  in  a   place  of  public  worfliip, 

cited)  inflifted  imprifonment  for  a  year  but  alfo^iany  private  family, 

on    the    third   offence,  and   pecuniary  ^  See  "Hal.  8  Geo.  I.  e.  6. 

12  county 
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county  feffions;  3.  that  the  doors  of  fuch  meeting-houfe  Ihall  . 
be  unlocked,  unbarred,  and  unbolted ;  in  default  of  which 
the  perfons  meeting  there  are  ftill  liable  to  all  the  penalties  of 
the  former  a£ls.  Diflenting  teachers,  in  order  to  be  exempted 
from  the  penalties  of  the  ftatutes  13  &  14  Car.  II.  c.  4. 
15  Car.  II.  c.  6.  17  Car.  II.  c.  2.  and  22  Car.  2.  c.  i.  are 
alfo  to  fubfcribe  the  articles  of  religion  mentioned  in  the  fta- 
tute  13  Eliz.  c.  12.  (which,  only  concern  the  confeffion  of  the 
true  chriftian  faith,  and  the  do6lrlne  of  the  facraments,) 
with  an  exprefs  exception  of  thofe  relating  to  the  government 
and  powers  of  the  church,  and  to  infant  baptifm  ;  or  if  they  [  54  ] 
fcruple  fubfcribing  the  fame,  (hall  make  and  fubfcribe  the  de- 
claration prefcribed  by  ftatute  19  Geo.  III.  c.  44.  profeffing 
themfelves  to  be  chriftians  and  proteftants,  and  that  they  be- 
lieve the  fcriptures  to  contain  the  revealed  will  of  God,  and 
to  be  the  rule  of  doflrine  and  pra£lice.  Thus,  though  the 
crime  of  non-conformity  is  by  no  means  univerfally  abrogated, 
it  is  fufpended  and  ceafes  to  exift  with  regard  to  thefe  proteft- 
ant  diflenters,  during  their  compliance  with  the  conditions 
impofed  by  thefe  a£ls  :  and,  under  thefe  conditions,  all  per- 
fons, who  will  approve  themfelves  no  papifts  or  oppugners  of 
the  Tririity,  are  left  at  full  liberty  to  acl  as  their  confciences 
Ihall  diredt  them,  in  the  matter  of  religious  worftiip.  And  if 
any  perfon  fliall  wilfully,  malicioufly,  or  contemptuoufly 
difturb  any  congregation,  affembled  in  any  church  or  per- 
mitted meeting-houfe,  or  (hall  mifufe  any  preacher  or  teacher 
there,  he  ihall  (by  virtue  of  the  fame  ftatute,  i  W.  &  M.) 
be  bound  over  to  the  feffions  of  the  peace,  and  forfeit  twenty 
pounds.  But  by  ftatute  5  Geo.  I.  c.  4.  no  mayor  or  principal 
magiftrate  muft  appear  at  any  diflenting  meeting  with  the 
enfigns  of  his  office  *,  on  pain  of  difability  to  hold  that  or  any 
other  office :  the  legiflature  judging  it  a  matter  of  propriety, 
that  a  mode  of  wodhip,  fet  up  in  oppofition  to  the  national, 
when  allowed  to  be  exercifed  in  peace,  Ihould  be  exercifed 
alfo  with  decency,  gratitude,  and  humility.     Diflenters  alfo, 

*  Sir  Humphry  Edwin,  a  lord  mayor  lities ;  which  is  alluded  to  by  Dean 
of  London,  had  the  imprudence  foon  Swift,  in  his  tale  of  a  tub,  under  the 
after  the  toleration  a<ft  to  go  to  a  pref-  allegory  of  Jack  getting  on  a  great 
byterian  meeting-houfe  in  his  forma-     horfe,  and  eating  cuftard. 

who 
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who  f ubfcribe  the  declaration  of  the  olO:  1 9  Geo.  III.  are  ex- 
empted (unlefs  in  the  cafe  of  endowed  fchoolsj  and  colleges,) 
from  the  penalties  of  the  ftatutes  13  &  14  Car.  2.  c.  4.  and 
i7Car»lI.  c.  2.  which  prohibit  (upon  pain  of  fine  and  im- 
prifonment)  all  perfons  from  teaching  fchool,  unlefs  they  be 
licenfed  by  the  ordinary,  and  fubfcribe  a  declaration  of  con- 
formity to  the  liturgy  of  the  church,  and  reverently  frequent 
divine  fervice,  ejlablijhed  by  the  laws  of  this  kingdom. 

As  to  papyisy  what  has  been  faid  of  the  proteftant  diffenters 
would  hold  equally  ftrong  for  a  general  toleration  of  them  ; 
[  55  3  provided  their  feparation  was  founded  only  upon  difference  of 
opinion  in  religion,  and  their  principles  did  not  alfo  extend  to 
^  fubverfion  of  the  civil  government.  If  once  they  could  be 
brought  to  renounce  the  fupremacy  of  the  pope,  they  might 
quietly  enjoy  their  feven  facraments,  their  purgatory,  and 
auricular  confeffion  j  their  worfhip  of  reliques  and  images  ; 
nay,  even  their  tranfubftantiation.  But  while  they  acknow- 
ledge a  foreign  power,  fuperior  to  the  fovereignty  of  the  king- 
dom, they  cannot  complain  if  the  laws  of  that  kingdom  will 
not  treat  them  upon  the  footing  of  good  fubje£Vs. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force 
againfi  the  papifts  5  who  may  be^divided  into  three  claffes, 
perfons  profefling  popery,  popifh  recufants  convidt,  and  po- 
pifh  priefts.  1 .  Perfons  profefling  the  popifli  religion,  befides 
the  former  penalties  for  not  frequenting  their  parifh  church, 
are  difabled  from  taking  their  lands  either  by  defcent  or  pur- 
chafe,  after  eighteen  years  of  age,  until  they  renounce  their 
errors :  they  muft  at  the  age  of  twenty-one  regifter  their  eftates 
before  acquired,  and  all  future  conveyances  and  wills  relating 
to  them ;  they  are  incapable  of  prefenting  to  any  advowfon,  or 
granting  to  any  other  perfon  any  avoidance  of  the  fame ;  they 
may  not  keep  or  teach  any  fchool  under  pain  of  perpetual  im- 
prifonmentj  and  if  they  willingly  fay  or  hear  mafs,  they  for- 
feit the  one  two  hundred,  the  other  one  hundred  marks,  and 
each  fhall  fuffer  a  year's  imprifonment.  Thus  much  for  per- 
fons, who,  from  the  misfortune  of  family  prejudices  or  other- 

.       wife. 
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wife,  have  conceived  an  unhappy  attachment  to  the  Romini 
church  from  their  infancy,  and  publicly  profefs  it's  errors.  But 
if  any  evil  induftry  is  ufed  to  rivet  thefe  errors  upon  them,  if 
any  perfon  fends  another  abroad  to  be  educated  in  the  popifh 
religion,  or  to  refide  in  any  religious  houfe  abroad  for  that 
purpofe,  or  contributes  to  their  maintenance  when  there ; 
both  the  fender,  the  fent,  and  the  contributor,  are  difabled  to 
fue  in  law  or  equity,  to  be  executor  or  adminiftrator  to  any 
perfon,  to  take  any  legacy  or  deed  of  gift,  and  to  bear  any 
office  in  the  realm,  and  fhall  forfeit  all  their  goods  and  chat- 
tels, and  likewife  all  their  real  eftate  for  life.  And  where  thefe 
errors  are  alfo  aggravated  by  apoftafy,  or  perverfion,  where  a 
perfon  is  reconciled  to  the  fee  of  Rome,  or  procures  others  to 
be  reconciled,  the  offence  amounts  to  high  treafon.  2.  Popifli  [  56  ] 
recufants,  convifted  in  a  court  of  law  of  not  attending  the 
fervice  of  the  church  of  England,  are  fubje£^  to  the  follow- 
ing difabilities,  penalties,  and  forfeitures,  over  and  above 
thofe  before  mentioned.  They  are  confidered  as  perfons  ex- 
communicated ;  they  can  hold  no  office  or  employment ;  they 
muft  not  keep  arms  in  their  houfes,  but  the  fame  may  be  feized 
by  the  juftices  of  the  peace ;  they  may  not  come  within  ten 
miles  of  London,  on  pain  of  100/. ;  they  can  bring  no  a<flion 
at  law,  or  fuit  in  equity ;  they  are  not  permitted  to  travel 
above  five  miles  from  home,  unlefs  by  licenfe,  upon  pain  of 
forfeiting  all  their  goods  ;  and  they  may  not  come  to  court 
under  pain  of  100/.  No  marriage  or  burial  of  fuch  recufant, 
or  baptifm  of  his  child,  (hall  be  had  otherwife  than  by  the 
minifters  of  the  church  of  England,  under  other  fevere  penal- 
ties. A  married  woman,  when  recufant,  fhall  forfeit  two- 
thirds  of  her  dower  or  jointure,  may  not  be  executrix  or  ad- 
miniftratrix  to  her  hufband,  nor  have  any  part  of  his  goods  ; 
and  during  the  coverture  may  be  kept  in  prifon,  unlefs  her 
Ijufband  redeems  her  at  the  rate  of  10/.  a  month,  or  the  third 
part  of  all  his  lands.  And  laftly,  as  a  feme  covert  recufant 
may  be  imprifoned,  fo  all  others  muft,  within  three  months 
after  conviction,  either  fubmit  and  renounce  their  errors,  or, 
if  required  fo  to  do  by  four  juftices,  muft  abjure  and  renounce 
the  realm  :  and  if  they  do  not  depart,  or  if  they  return  with- 
out the  king's  licence,  they  ihall  be  guilty  of  felony,  and 
f:..-.Ii  fufFer 
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fufFer  death  as  felons  without  benefit  of  clergy.  There  is 
alfo  an  inferior  fpecies  of  recufancy,  (refufing  to  make  the 
declaration  againft  popery,  enjoined  by  ftatute  30  Car.  II. 
ft.  2.  when  tendered  by  the  proper  magiftrate,)  which,  if  the 
party  refides  within  ten  miles  of  London,  makes  him  an 
abfolute  recufant  convift ;  or  if  at  a  greater  diftance,  fuf- 
pends  him  from  having  any  feat  in  parliament,  keeping  arms 
in  his  houfe,  or  any  horfe  above  the  value  of  five  pounds. 
This  is  the  ftate,  by  the  laws  now  in  being  ^,  of  a  lay  papift. 
[  57  ]  But,  3.  The  remaining  fpecies  or  degree,  viz.  popifli  priefts, 
are  in  a  ftill  more  dangerous  condition.  For  by  ftatute 
II  &  12  W.  III.  c.  4.  popiih  priefts  or  bifhops,  celebrating 
mafs,  or  exercifing  any  part  of  their  fun£iions  in  England, 
except  in  the  houfes  of  ambaiTadors,  are  liable  to  perpetual 
imprifonment.  And  by  the  ftatute  27  Eliz.  c.  2.  any  popiih 
prieft,  born  in  the  dominions  of  the  crown  of-England,  who 
(hall  come  over  hither  from  beyond  fea,  (unlefs  driven  by 
ftrefs  of  weather,  and  tarrying  only  a  reafonable  time  •=,)  or 
(hall  be  in  England  three  days  without  conforming  and  taking 
the  oaths,  is  guiky  of  high  treafon  :  and  all  perfons  harbour- 
ing him  are  guilty  of  felony  without  the  benefit  of  clergy. 

This  is  a  fhort  fummary  of  the  laws  againft  the  papifts, 
under  their  three  feveral  claftes,  of  perfons  profeffing  the 
popiih  religion,  popiih  recufants  convift,  and  popiih  priefts. 
Of  which  the  prefident  Montefquieu  obferves  •*,  that  they  are 
fo  rigorous,  though  not  profefledly  of  the  fanguinary  kind, 
that  they  do  all  the  hurt  that  can  poifibly  be  done  in  cold 
blood.  But  in  anfwer  to  this  it  may  be  obferved,  (what  fo- 
reigners who  only  judge  from  our  ftatute-book  are  not  fully 
apprized  of,)  that  thefe  laws  are  feldom  exerted  to  their  ut- 
moft  rigour:  and,  indeed,  if  they  were,  it  would  be  very  difficult 
to  excufe  them.  For  they  are  rather  to  be  accounted  for  from 
their  hiftory^  and  the  urgency  of  the  times  which  produced 

*  Stat.  13  Eliz.  C.I.  »7  EB«.  e.  a.  it  &  iz  W.  IlL  c.  4.  I4  Ann.  ft.  a. 
ajEliz.  c.  6.    jjiOiz.  C.4.    I  Jac.  I.    c.  14.    i  Geo.  I.  ft.  a.  c.  55.     3  G«o.L 


c.  4,    3  Jac.  I.  c.  4  &  J.     7  Jac.  I.  c.  6.     c.  18.     11  Geo.  II.  c.  17. 
3  Car.  I.  c.  3.  aj  Car.  11.  c.  a.  30  Car.  II.         '  Raym.  377.     Latch,  i, 
ft.  *.     i  W.  &  M.  c.  9,  xj,  &  a6.       *  Sp.  L.  b.  19.  c  zy. 
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them,  than  to  be  approved  (upon  a  cool  review)  as  a  {landing 
fyftem  of  law.  The  reftlefs  machinations  of  the  Jefuits  dur- 
ing the  reign  of  Elizabeth,  the  turbulence  and  uneafinefs  of 
the  papifts  under  the  new  religious  eftablifhment,  and  the 
boldnefs  of  their  hopes  and  wifhes  for  the  fucceflion  of  the 
queen  of  Scots,  obliged  the  parliament  to  counteract  fo  dan- 
gerous a  fpirit  by  laws  of  a  great,  and  then  perhaps  neceffary, 
feverity.  The  powder- treafon,  in  the  fucceeding  reign,  ftruck 
a  panic  into  James  I.  which  operated  in  different  ways:  it  oc- 
cafioned  the  ena6ling  of  new  laws  againft  the  papifts;  but  de- 
terred him  from  putting  them  in  execution.  The  intrigues  of 
queen  Henrietta  in  the  reign  of  Charles  I.,  the  profpe£l:  off  a 
pbpi{h  fucceflbr  in  that  of  Charles  II.,  the  aflaflination-plot  in 
the  reign  of  king  William,  and  the  avowed  claim  of  a  popifli 
pretender  to  the  crown  in  that  and  fubfequent  reigns,  will 
account  for  the  extenfion  of  thefe  penalties  at  thofe  feveral  [583 
periods  of  our  hiftory.  But  if  a  time  fhould  ever  arrive,  and 
perhaps  it  is  not  very  diilant,  when  all  fears  of  a  pretender 
(hall  have  vaniftied,  and  the  power  and  influence  of  the  pope 
fliall  become  feeble,  ridiculous,  and  defpicable,  not  only  in 
England,  but  in  every  kingdom  of  Europe ;  it  probably  would 
not  then  be  amifs  to  review  and  foften  thefe  rigorous  edifts  ; 
at  leaft  till  the  civil  principles  of  the  Roman  catholics  called 
again  upon  the  legiflature  to  renew  them :  for  it  ought  not 
to  be  left  in  the  breaft  of  every  mercilefs  bigot,  to  drag 
down  the  vengeance  of  thefe  occafional  laws  upon  inofFen- 
five,  though  miftaken  fubje£ts ;  in  oppofition  to  the  lenient 
inclination  of  the  civil  magiftrate,  and  to  the  deftruClion  of 
every  principle  of  toleration  and  religious  liberty-  « 

This  hath  partly  been  done  by  ftatute  18  Geo.  III.  c.  60. 
with  regard  to  fuch  papifts  as  duly  take  the  oath  therein  pre- 
fcribed,  of  a,llegiance  to  his  majefty,  abjuration  of  the  pre- 
tender, renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  the  doctrines  of  deftroying  and  not  keeping  faith 
with  heretics,  and  depofing  or  murdering  princes  excommu- 
nicated by  authority  of  the  fee  of  Rome :  in  refped  of  whom 
only  the  ftatute  of  1 1  &  12  W.  III.  is  repealed,  fo  far  as  it 
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difables  them  from  purchafing  or  inheriting,  or  authorizes 
the  apprehending  or  profecuting  the  popifli  clergy  or  fub- 
je^s  to  perpetual  imprifonment  either  them  or  any  teachers 
ofyouth(i).  ? 


(i)  But  now  by  the  ftatute  31  G.  III.  c.  32.,  which  may  be 
called  the  toleration  aft  of  the  roman  catholics,  all  the  fevere  and 
cruel  reftriftions  and  penalties,  enumerated  by  the  learned  Judge, 
are  removed  from  thofe  roman  catholics,  who  are  willing  to  com- 
ply with  the  requifitions  of  that  ftatute  ;  which  are,  that  they  muft 
appear  at  fome  of  the  courts  of  Weftminfter,  or  at  the  quarter- 
feffions  held  for  the  county,  city,  or  place  where  they  (hall  refide, 
and  fliall  make  and  fubfcribe  a  declaration,  that  they  profefs  the 
roman  catholic  religion,  and  alfo  an  oath  which  is  exaftly  flmilar 
to  that  required  by  the  18  Geo.  Ill,  c.  60.,  the  fubftance  of  which 
-  is  flated  above  in  the  text.  Of  this  declaration  and  oath  being 
duly  made  by  any  roman  catholic,  the  officer  of  the  court  (hall 
grant  him  a  certificate  ;  and  fuch  officer  (hall  yearly  tranfmit  to 
the  privy  council  hfts  of  all  perfons  who  have  thus  qualified  them- 
felves  within  the  year  in  his  refpeftive  court.  The  ftatute  then 
provides,  that  a  roman  catholic,  thus  qualified,  ftiall  not  be 
profecuted  under  any  ftatute  for  not  repairing  to  a  pariih 
church,  nor  fliall  he  be  profecuted  for  being  a  papift,  nor  for 
attending  or  performing  mafs  or  other  ceremonies  of  the  church 
of  Rome  j  provided  that  no  place  fliall  be  allowed  for  an  affembly 
to  celebrate  fuch  worftiip  until  it  is  certified  to  the  feffions ;  nor 
fliall  any  minifter  officiate  in  it,  until  his  name  and  defcription  are 
recorded  there.  And  no  fuch  place  of  aflembly  fliall  have  it's 
doors  locked  or  barred  during  the  time  of  meeting  or  divine 
worfliip. 

If  any  roman  catholic  whatever  is  elefted  conftable,  church- 
warden, overfeer,  or  into  any  parochial  office,  he  may  execute  the 
fame  by  a  deputy,  to  be  approved  as  if  he  were  to  aft  for  him- 
felf  as  principal.  But  every  minifter,  who  has  qualified,  fliall  be 
exempt  from  ferving  upon  juries,  and  from  being  elefted  into  any 
parochial  office.  And  all  the  laws  for  frequenting  divine  fervice 
on  Sundays,  fliall  continue  in  force,  except  where  perfons  attend 
fome  place  of  worfliip  allowed  by  this  ftatute,  or  the  toleration  aft 
of  the  difTenters,  i  W.  &  M. 

If  any  perfoii  difturb  a  congregation  allowed  under  this  aft, 
he  fliall,  as  for  difturbing  a  diflenting  meeting,  be  bound  over  to 


H 


the 


Ch.  4.  Wrongs.  5S 

In  order  the  better  to  fecure  the  eftabliflied  church  againft 
perils  from  non-conformifts  of  all  denominations,  infidels. 


the  next  feffions,  and  upon  convidlion  there,  fhall  forfeit  twenty 
pounds. 

fiat  no  roman  catholic  minifter  (hall  officiate  in  any  place  of 
worfhip  having  a  fteeple  and  a  bell,  or  at  any  funeral  in  a  church 
or  church-yard,  or  (hall  wear  the  habits  of  his  order,  except  in  a 
place  allowed  by  this  ftatute,  or  in  a  private  houfe,  where  there 
fhall  not  be  more  than  five  perfons  befides  the  family.  This  ftatute' 
(hall  not  exempt  roman  catholics  from  the  payment  of  tithes,  or 
other  dues,  to  the  church ;  nor  fliall  it  affeft  the  ftatutes  concern- 
ing marriages,  or  any  law  refpefting  the  fucceffion  to  the  crown. 
No  perfon,  who  has  qualified,  fhall  be  profecuted  for  inftrufting 
youth,  except  in  an  endowed  fchool,  or  a  fchool  in  one  of  the 
Englifti  univerfities ;  and  except  alfo,  that  no  roman  catholic 
fchoolmafter  (hall  receive  into  his  fchool  the  child  of  any  proteftant 
father  j  nor  (hall  any  roman  catholic  keep  a  fchool  until  his,  or 
her,  name  be  recorded  as  a  teacher  at  the  feffions. 

But  no  religious  order  is  to  be  eftablifhed;  and  every  endowment 
of  a  fchool  or  college  by  a  roman  catholic  (hall  Hill  be  fuperftitious 
and  unlawful.  And  no  perfon  henceforth  (hall  be  fummoned  to 
take  the  oath  of  fupremacy,  and  the  declaration  againft  tranfub- 
ftantiation.  Nor  (hall  roman  catholics  who  have  qualified,  be 
removable  from  London  and  Weftminfter ;  neither  (hall  any  peer, 
who  has  quahfied,  be  puni(hable  for  coming  into  the  prefence, 
or  palaccj  of  the  king  or  queen.  And  no  papift  whatever  (hall 
be  any  longer  obliged  to  regifter  their  names  and  eftates,  or  enrol 
their  deeds  and  wills.  And  every  roman  catholic,  who  has 
qualified,  may  be  permitted  to  aft  as  a  barrifter,  attorney,  and 
notary. 

The  roman  catholics  cannot  fit  in  either  houfe  of  parliament, 
becaufe  every  member  of  parliament  muft  take  the  oath  of  fupre- 
macy, and  repeat  and  fubfcribe  the  declaration  againft  traafub- 
ftantiation:  fee  i  vol.  162.  Nor  can  they  vote  at  eleftions  for 
the  members  of  the  houfe  of  commons,  becaufe,  before  they  vote, 
they  muft  take  the  oath  of,  fupremacy.     Ibid.  180. 

The  roman  catholics  in  Ireland  are  permitted  to  vote  at  elec- 
tions, but  they  cannot  fit  in  either  houfe  of  parliament. 

A  bequeft  or  difpofition  for  the  purpofe  of  educating  childi-en 
in  the  roman  catholic  religion  is  unlawful.     But  the  fund  will  not 
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turks,  jews,  heretics,  papifts,  and  fe£laries,  there  ateliowever 
two  bulwarks  ere£led  j  called  the  corporation  and  teji  a£ts :  by 
the  former  of  which^  no  perfon  can  be  legally  elefted  to  any 
office  relating  to  the  government  of  any  city  or  corporation, 
unlefs,  within  a  twelvemonth  before  he  has  received  the 
facrament  of  the  Lord's  fupper  according  to  the  rites  of  the 
church  of  England  }  and  he  is  alfo  enjoined  to  take  the  oaths 
of  allegiance  and  fupremacy  at  the  fame  time  that  he  takes  the 
oath  of  office  :  or,  in  default  of  either  of  thefe  requifites,  fuch 
election  fhall  be  void  (2).  The  other,  called  the  teft  a£t  ^ 
direfts  all  officers,  civil  and  military,  to  take  the  oaths  and 
make  the  declaration  againft  tranfubftantiation,  in  any  of 
[  59  ]  the  king's  courts  at  Weftminfter,  or  at  the  quarter  feffions, 
within  fix  calendar  months  after  their  admiffion ;  and  alfo 
within  the  fame  time  (3)  to  receive  the  facrament  of  the  Lord's 

'  Stat.  13  Car.  II.  ft.a.  c.  i. 

'  Stat. 25  Car.  II.  c.  a.  explained  by  9  Geo.  II.  c.  26. 


pafs  to  the  tedator's  next  of  kin,  but  it  (hall  be  applied  to  fuch 
charitable  purpofes  as  his  majefty  fhall  pleafe  to  direft  by  his  fign 
manual.     Cary  v.  ^bboty  7  Fef.  jun.  490. 

(z  )  By  the  5  Geo.  L  c.  6.  $  3.  the  election  into  a  corporate  office 
fhall  not  bte  void  on  account  of  the  perfon  eledled  having  omitted 
to  receive  the  facrament  within  a  year  before  the  eleAion,  unlefs 
he  fhall  be  removed  within  fix  months  after  his  eleftion,  or  unlefs 
a  profecution  be  commenced  within  that  time,  and  be  carried  on 
without  delay;  and  during  that  time  the  office  is  not  void,  but  only 
voidable ;  and  the  perfon  ele<fted,  until  a  removal  or  profecution 
within  the  time  limited,  is  entitled  to  all  the  incidental  rights  of 
his  office  in  as  full  an  extent  as  if  he  had  a6tually  received  the  fa- 
crament within  a  year  previous  to  his  eleftion.     2  Burr.  10x6. 

(3)  The  25  Car.  II.  c.  2.  the  original  teft  a6t,  required  that 
both  the  facrament  and  the  oaths  fhould  be  taken  within  three 
months ;  and  by  fubfequent  ftatutes,  the  time  for  taking  the  oaths 
has  been  enlarged  to  fix  months;  but  the  time  for  taking  the 
facrament  remains  unaltered,  which  muft  flill  be  taken  within  three 
months  after  admiffion  into  the  office.. 

And  by  feverai  ftatutes  fubfequent  to  the  tefl  aft,  various  de- 
fcriptions  of  perfonsi  whofe  offices  are  not  confidered  civil  or  mili- 
tary. 
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fupper,  according  to  the  ufage  of  the  church  of  England,  in 
fome  public  church  immediately  after  divine  fervice  and  fer- 
mon,  and  to  deliver  into  court  a  certificate  thereof  figned  by 
the  minifter  and  churchwarden,  and  alfo  to  prove  the  fame 
by  two  credible  witneffes  j  upon  forfeiture  of  500/.  and  dif- 
ability  to  hold  the  faid  office  (4),  And  of  much  the  fame 
nature  with  thefe  is  the  ftatute  7  Jac.  I.  c.  2.  which  permits 
no  perfons  to  be  naturalized  or  reftored  in  blood,  but  fuch 
as  undergo  a  like  teft :  which  tell  having  been  removed  in 
1753,  in  favour  of  the  Jews,  was  the  next  feffion  of  parlia- 
ment reftored  again  with  fome  precipitation. 

Thus  much  for  offences,  which  ftrike  at  our  national 
religion,  or  the  do£lrine  and  difcipline  of  the  church  of 
England  in  particular.  I  proceed  now  to  confider  fome  grofs 
impieties  and  general  immoralities,  which  are  taken  notice  of 
and  puniflied  by  our  municipal  law ;  frequently  in  concur- 
rence with  the  eccleGaftical,  to  which  the  cenfure  of  many 
of  them  does  alfo  of  right  appertain ;  though  with  a  view 
fomewhat  different :  the  fpiritual  court  punifhing  all  finful 
enormities  for  the  fake  of  reforming  the  private  finner,  pro 
falute  animae :  while  the  temporal  courts  refent  the  public 
affront  to  religion  and  morality  on  which  all  government 
muft  depend  for  fupport,  and  correct  more  for  the  fake  of 
example  than  private  amendment. 

tary,  are  required  to  take  the  oaths  within  fix  months  after  their 
refpcftive  appointments,  though  they  are  not  required  to  take  the 
facrament.  Amongft  thefe  are  all  ecclefiaflical  perfons  promoted 
to  benefices,  members  of  colleges,  who  have  attained  the  age  of 
18  years,  teachers  of  fcholars  or  pupils,  diffenting  miniftcrs,  high 
conftables,  and  praftifers  of  the  law,  i  Geo.  I.Ji.  2.  f.  13. 2  Geo.  II, 
t.  31.  9  Geo.  II.  c.  26. 

(4)  But  before  the  end  of  every  felfion  of  parliament,  an  aft  is 
pafled  to  indemnify  all  perfons  who  have  not  complied  with  the 
requifition  of  the  corporation  and  tefl  a£ts,  provided  they  qualify 
themfelves  within  a  time  fpecified  in  the  aft ;  and  provided  alfo, 
that  judgment  in  any  aftion  or  profecution  has  not  been  obtained 
againft  them  for  their  former  omilfion. 
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IV.  The  fourth  fpecies  of  offences  therefore,  more  imme- 
diately againd  God  and  religion,  is  that  of  hlafphemy  againft 
the  Almighty,  by  denying  his  being  or  proyidence ;  or  by 
contumelious  reproaches  of  our  fariour  Chrift.  Whither 
alfo  may  be  referred  all  profane  fcoffing  at  the  holy  fcripture, 
or  expofing  it  to  contempt  and  ridicule.  Thefe  are  bffehced 
punifliable  at  common  law  by  fine  and  imprifonment,  or 
other  infamous  corporal  punifliment « :  for  chriftianity  is 
part  of  the  laws  of  England  "*  (5). 


V. '  Somewhat  allied  to  this,  though  in  an  inferior  degree, 
b  the  offence  of  profane  and  common  fwearing  ^nd  dtrjtng. 
[  60  ]  By  the  laft  ftatute  againft  which,  19  Geo.  II.  c.  21.  which 
repeals  all  former  ones,  every  labourer,  failor,  or  foldier 
profanely  curfing  or  (wearing  fliall  forfeit  is. ;  6very  oth6r 
perfon  under  the  degree  of  a  gentleman  2s.  \  and  every  gen- 
tleman or  perfon  of  fuperior  rank  5/.  to  the  poor  of  the 
parifh',  and,  on  the  fecond  convidbion,  double;  and,  for  every 
fubfequent  offence,  treble  the  fum  firft  forfeited ;  with  all 
charges  of  conviftion :  and  in  default  of  payment  (hall  be 
fent  to  the  houfe  of  correction  for  ten  days.  Any  juftice  of 
the  peace  may  convi£l:  upon  his  own  hearing,  or  the  teftimony 
of  one  witnefs ;  and  atty  conftable  or  peace  officer,  upon  his 
own  hearing,  may  fecure  any  offender  and  carry  him  before 
9  juftice,  and  there  convift  him  (6).     If  the  juftice  omits  his 

«  I  Hawk.  P.  C.  7.  •»  I  Ventr.  293."    a  Strange,  854. 

(5)  In  the  34th  year  of  Hen.  VI.  chief  juftiee  Prifot  de- 
clared in  the  court  of  common  pleas.  Scripture  ejl  common  ley, 
fur  quel  toiits  manieres  de  hit  font  fonaes.  See  the  year-book 
34.  Hen.  VI.  40. 

(6)  The  coDviAion  muli  be  within  eight  days  after  the  offerice, 
J  12.  Each  oath  or  curfe  being  a  diftinft  complete  offence, 
there  can  be  no  quelHon,  I  conceive,  but  d  perfon  may  inciir  any 
number  of  penalties  in  one  day,  though  Dr.  Burn  doubts  whether 
any  number  of  oaths  or  curies  in  one  day  amounts  to  more  than 
one  offence.     3  Burnt  325. 

J*erfons 
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duty,  h^  forfeits  5/,  and  the  conftable  40/. '  And  the  aft  is  to 
be  read  in  all  parifh  churches,  and  public  chapels,  the  Sunday 
after  every  quarter-day,  on  pain  of  5/.  to  be  levied  by  warrant 
from  any  juftice.  Befides  this  puniftiment  for  taking  God's 
name  in  vain  in  common  difcourfe,  it  is  enafted  by  ftatute 
3  Jac.  I.  c.  21.  that  if  in  any  ftage  play,  interlude,  or  fhew, 
the  name  of  the  Holy  Trinity,  or  any  of  the  perfons  therein, 
be  jeftingly  or  profanely  ufed,  the  offender  fhall  forfeit  10/. ; 
one  moiety  to  the  king,  and  tlie  other  to  the  informer. 

VI.  A  SIXTH  fpecies  of  offence  againft  God  and  religion, 
of  which  our  antient  books  are  full,  is  a  crime  of  which  one 
knows  not  well  what  account  to  give.  I  mean  the  offence  o^ 
witchcraft^  conjuration^  inchantment^  or  forcer'^.  To  deny  the 
poflibility,  nay,  aftual  exiftence  of  witchcraft  and  forcery,  is 
at  once  flatly  to  contradict  the  revealed  word  of  God,  in  va- 
rious paffages  both  of  the  Old  and  New  Teftament:  and  the 
thing  itfelf  is  a  truth  to  which  every  nation  in  the  world  hath 
in  it's  turn  borne  teftimony,either  by  examples  feemingly  well 
attefted,  or  by  prohibitory  laws  ;  which  at  leaft  fuppofe  the  pof- 
fibility  of  commerce  with  evil  fpirits.  The  civil  law  punifhes 
with  death  not  only  the  forcerers  themfelves,  but  alfo  thofe 
who  confult  them  ',  imitating  in  the  former  the  exprefs  law 
of  God  •'j  "  thou  fhalt  not  fuffer  a  witch  to  live."  And  our 
own  laws,  both  before  and  fince  the  conqueft,  have  been 
equally  penal ;  ranking  this  crime  in  the  fame  clafs  with 
herefy,  and  condemning  both  to  the  flames  '.  The  prefident  [  61  T 
Montefquieu  "  ranks  them  alfo  both  together,  but  with  a  very 
different  view  :  laying  it  down  as  an  important  maxim,  that 
we  ought  to  be  very  circumfpeft  in  the  profecution  of  magic 
and  herefy  ;  becaufe  the  moft  unexceptionable  conduft,  the 
pureft  morals,  and  the  conltant  pra£Hce  of  every  duty  in  life, 

»   (?o<il/.9.c.  ig.  '   3  Inft.44. 

*  Exc»d.'xxii.  k^,  ''  •"  Sp.L.b.  la.  C.5. 

Perfons  belonging  to  his  majefty's  navjr,^  if  guilty  of  profane 
cuffing  and  fwearing,  are  liable  to  fuffer  fuch  punifliment  as  a 
court  martial  (hall  think  proper  to  inflift.     22  Geo.  11.  c.  33. 
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are  not  a  fufficient  fecurity  againft  the  fufpicion  of  crimes 
like  thefe.  And  indeed  the  ridiculous  ftories  that  are  gene- 
rally told,  and  the  many  impoftors  and  deluGons  that  have 
been  difcovered  in  all  ages,  are  enough  to  demolifli  all  faith 
in  fuch  a  dubious  crime ;  if  the  contrary  evidence  w^ere  not 
alfo  extremely  ftrong.  Wherefore  it  feems  to  be  the  raofl 
eligible  way  to  conclude,  with  an  ingenious  writer  of  our 
own  ",  that  in  general  there  has  been  fuch  a  thing  as  witch- 
craft j  though  one  cannot  give  credit  to  any  particular  modern 
inftance  of  it. 

Our  forefathers  were  ftronger  believers,  when  they  enadled 
by  ftatute  33  Hen.  VIII.  c.  8.  all  witchcraft  and  forcery  to  be 
felony  without  benefit  of  clergy  ;  and  again  by  ftatute  i  Jac  I. 
c.  12.  that  all  perfons  invoking  any  evil  fpirit,  or  confulting, 
covenanting  with,  entertaining,  employing,  feeding,  or  re- 
warding any  evil  fpirit ;  or  taking  up  dead  bodies  from  their 
graves  to  be  ufed  in  any  witchcraft,  forcery,  charm,  or  in- 
chantment ;  or  killing  or  otherwife  hurting  any  perfon  by 
iCuch  infernal  arts,  (hould  be  guilty  of  felony  without  benefit 
of  clergy,  and  fufFer  death.  And,  if  any  perfon  fhould  attempt 
by  forcery  to  difcover  hidden  treafure,  or  to  reft  ore  ftolen 
goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man  or 
beaft,  though  the  fame  were  not  efFefted,  he  or  (he  fhould  fufi^er 
imprifonment  and  pillory  for  the  firft  offence,  and  death  for 
the  fecond.  Thefe  afts  continued  in  force  till  lately,  to  the 
terror  of  all  antient  females  in  the  kingdom  :  and  many  poor 
wretches  were  facrificed  thereby  to  the  prejudice  of  their 
neighbours,  and  their  own  illufions  j  not  a  few  having,  by 
fome  means  or  other,  confefled  the  fadl  at  the  gallows.  But 
all  executions  for  this  dubious  crime  are  now  at  an  end ;  our 
legiflature  having  at  length  followed  the  wife  example  of 
Louis  XIV.  in  France,  who  thought  proper  by  an  edift  to  re- 
[  62  ]  ftrain  the  tribunals  of  juftice  from  receiving  informations  of 
witchcraft  °.  And  accordingly  it  is  with  us  enacted  by  ftatute 

»  Mr.  Addifoii,  Spe£K  No.  117.  lans    (de  droit  «rM»/ii«/,  353.  459.)  ftill 

*  Voltaire  Siecl.  Louis  XJV.  ch.  29.    reckons    up    forcery     and     witchcraft 

Mod.  Un.  Hid. XXV. ai J.      Yet  Vough-    among  the  crimes  punifhable  in  France. 

9  Geo. 
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9  Geo.  II.  c.  5.  that  no  profecution  fhall  for  the  future  be 
carried  on  againft  any  perfons  for  conjuration,  witchcraft," 
forcery,  or  inchantment  (7).  But  the  mifdemefnor  of  perfons 
pretending  to  ufe  witchcraft,  tell  fortunes,  or  difcover  ftolen 
goods  by  (kill  in  the  occult  fciences,  is  ftill  defervedly  pu- 
nifhed  with  a  year's  imprifonment,  and  {landing  four  times 
in  the  pillory. 

VII.  A  SEVENTH  fpecies  of  offenders  in  this  elafs  are  all 
religious  impojlors :  fuch  as  falfely  pretend  an  extraordinary " 
commiffion  from  heave'n;  or  terrify  and  abufe  the  people' 
with  falfe  denunciations  of  judgments.  Thefe,  as  tending  to 
fubvert  all  religion,  by  bringing  it  into  ridicule  and  con- 
tempt, are  punifhable  by  the  temporal  courts  with  fine,  im- 
prifonment, and  infamous  corporal  punifhment  p. 

VIII.  Simony,  or  the  corrupt  prefentation  of  any  one  lo- 
an ecclefiaftical  benefice  for  gift  or  reward,  is  alfo  to  be  con- 
fidered  as  an  offence  againft  religion  j  as  well  by  reafon  of  the . 
facrednefs  of  the  charge  which  is  thus  profanely  bought  and 
fold,  as  becaufe  it  is  always  attended  with  perjury  in  the  pe^^ 
fon  prefented '^,  The  ftatute  31  Ellz.  c.  6.  (which,  fo  far 
as  it  relates  to  the  forfeiture  of  the  right  of  prefentation,  was 
confidered  in  a  former  book  "■)  enafts,  that  if  any  patron,  for 
money  or  any  other  corrupt  confideration  or  promife,  dire<Slly 
or  indirectly  given,  fhall  prefent,  admit,  inftitute,  indudl, 
inflall,  or  collate  any  perfon  to  an  ecclefiaftical  benefice  or 
dignity,  both  the  giver  and  taker  (hall  forfeit  two  years'  value 
of  the  benefice  or  dignity  ;  one  moiety  to  the  king,  and  the 
other  to  any  one  who  will  fue  for  the  fame.  If  perfons  alfo 
corruptly  refign  or  exchange  their  benefices,  both  the  giver 

P  I  Hawk.  p.  C.  7.  "i  z  In'^-  'i^-  "■  See  Vol.  II.  p.  279. 

(7)  In  Ireland  there  is  ftill  a  ftatute,  inflifting  capital  punifh- 
ment upon  witches,  unrepealed.  It  was  paffed  in  the  28th  Eliz. 
and  it  defcribes  every  fpecies  of  the  crime  as  minutely  as  the  Eng- 
lifh  ftatute  i  Jac.  I.e.  12. ;  and  it  even  provides  for  the  trial  of 
peers,  who  might  happen  to  be  charged  with  that  crime.  1  Ld' 
Mountnt.  H'tft.  Ir'tjh  Parliament, 
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and  taker  fhall  ia  like  manner  forfeit  double  the  value  of  the 
money  or  other  corrupt  confideration  (8),  And  perfons  who 
Ihall  corruptly  ordain  or  licenfe  any  minifler,  or  procure  him 
to  be  ordained  or  licenfed,  (which  is  the  true  idea  of  fimony,) 
fhall  incur  a  like  forfeiture  of  forty  pounds  5  and  the  minifter 
C  ^3  ]  himfelf  of  ten  pounds,  befides  an  incapacity  to  hold  any.^p- 
clefiaftical  preferment  for  feven  years  afterwards.  Corrupt 
elediions  and  refignations  in  colleges,  hofpitals,  and  other 
eleemofynary  corporations,  are  alfo  punifbed  by  the  fame 
ftatute  with  forfeiture  of  the  double  value,  vacating  the  place 
or  office,  and  a  devolution  of  the  jrigh^qf  ele^Honfor  that 
turn  to  the  crown.  -.      /       ,..4^,^^  ..  .. 

IX.  Profanation  of  the  Lord's  day,  vulgarly  (but  impro- 
perly) called  fabbath-breakingy  is  a  ninth  offence  againft  God 
and  religion,  punifhed  by  the  municipal  law  of  England.  For, 
befides  the  notorious  indecency  and  fcandal  of  permitting  any 
fecular  bufinefs  to  be  publicly  tranfadled  on  that  day,  in  a 
country  profeffmg  chriftianity,  and  the  corruption  of  morals 
which  ufually  follows  it's  profanation,  the  keeping  one  day  in 
feven  holy,  as  a  time  of  relaxation  and  refrefliment  as  well  as 
for  public  worfliip,  is  of  admirable  fervice  to  a  ftate,  confidered 
merely  as  a  civil  inftitution.  It  humanizes  by  the  help  of  con- 
verfation  and  fociety  the  manners  of  the  lower  claffes  ;  which 
would  otherwife  degenerate  into  a  fordid  ferocity  and  favage 
felfifhnefs  of  fpirit :  it  enables  the  indultrious  workman  to 

(8)  Any  refignation  or  exchange  for  money  is  corrupt,  however 
apparently  fair  the  tranfaftion  :  as  where  a  father,  wifliing  that  his 
fon  in  orders  fhould  be  employed  in  the  duties  of  his  profeffiori, 
agreed  to  fecure,  by  a  bond,  the  payment  of  an  annuity  exafUy 
equal  to  the  annual  produce  of  a  benefice,  in  confideration  of  the 
incumbent's  refigning  in  favour  of  his  fon.  The  annuity  being  af- 
terwards in  arrear,  the  bond  was  put  in  fuit,  and  the  defendant 
pleaded  the  fimoniacal  refignation  in  bar  ;  and  lord  Mansfield  and 
the  court,  though  they  declared  that  it  was  an  unconfcientious 
defence,  yet  as  the  refignation  had  been  made  for  money,  deter- 
mined that  it  was  corrupt  and  fimoniacal,  and  in  confequence  that 
the  bond  was  void.     Toune  v.  Jonest  E^  T,  178a. 
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purfue  his  occupation  In  the  enfuing  week  with  health  and 
cheerfulnefs  :  it  imprints  on  the  minds  of  the  people  that  fenfe 
of  their  duty  to  God,  fo  neceflary  to  make  them  good  citi- 
zens ;  but  which  yet  would  be  worn  out  and  defaced  by  an 
unremitted  continuance  of  labour,  without  any  dated  times  of 
recalling  them  to  the  worfhip  of  their  Maker.  And  therefore 
the  laws  of  king  Athelftan  *  forbad  all  merchandizing  on  the 
Lord's  day,  under  very  fevere  penalties.  And  by  the  ftatute 
27  Hen.  VI.  c.  5.  no  fair  or  market  (hall  be  held  on  the  prin- 
cipal feftivals.  Good  Friday,  or  any  Sunday,  (except  the  four 
Sundays  in  harvefl:,)  on  pain  of  forfeiting  the  goods  expofed  to 
fale.  And  fince,  by  the  ftatute  i  Car.  I.  c.  i.  no  perfon  (hall 
afTemble  out  of  their  own  parifhes,  for  any  fport  whatfoever 
upon  this  day ;  nor,  in  their  parifhes,  ihall  ufe  any  bull  or 
bear-bating,  interludes,  plays,  or  other  unlanvful  exercifes,  or 
paftimes  ;  on  pain  that  every  offender  (hall  pay  3/.  /\d.  to  the 
poor.  This  ftatute  does  not  prohibit,  but  rather  impliedly 
allows,  any  innocent  recreation  or  amufement,  within  their 
refpe£live  parifties,  even  on  the  Lord's  day,  after  divine  fervice  r  ^ .  -1 
is  over.  But  by  ftatute  29  Car.  II.  c.  7.  no  perfon  is  allowed 
to  work  on  the  Lord's  day,  or  ufe  any  boat  or  barge,  or  expofe 
any  goods  to  fale ;  except  meat  in  public  houfes,  milk  at  cer- 
tain hours,  and  works  of  neceffity  or  charity,  on  forfeiture 
of  5x.  Nor  ftiall  any  drover,  carrier,  or  the  like,  travel  upon 
that  day,  under  pain  of  twenty  (hillings  (9). 

"  c.  24. 


(9)  Goods  expofed  to  fale  upon  a  Sunday  are  forfeited  to  the 
ufe  of  the  poor,  except  that  one-third  may  be  allowed  the  in- 
former ;  but  milk  may  be  fold  before  nine  in  tlie  morning,  and 
after  four  in  the  afternoon.  29  Car,  II.  c  7.  Mackarel  alfo  may 
be  fold  on  Sundays  before  and  after  divine  fervice.  lolsfiiJV.  III. 
c.  24. 

Forty  watermen  are  permitted  to  ply  upon  the  Thames  betwixt 
Vauxhalland  Limehoufeon  Sundays,  ii  ^  iz  IV,  III,  c.  21.  Fifh 
carriages  are  allowed  to  travel  on  Sundays,  either  laden  or  returning 
empty.  2  Geo.  III.  c.  15.  Perfons  exercifing  their  calling  on  a 
Sunday,  are  only  fubjeft  to  one  penalty  ;  for  the  whole  is  but  one 
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X.  Drunkenness  is  alfo  punifhed  by  ftatute  4  Jac.  L- 
c.  5.  with  the  forfeiture  of  5/. ;  or  the  fitting  fix  hours  in  the 
flocks  (10) :  by  which  time  the  ftatute  prefumes  the  offender 
will  have  regained  his  fenfes,  and  not  be  liable  to  do  mifchief 
to  his  neighbours.  And  there  are  many  wholefome  ftatutes, 
by  way  of  prevention,  chiefly  pafl'ed  in  the  fame  reign  of  king 
James  I.  which  regulate  the  licenfing  of  ale-houfes,  and 
punifli  perfons  found  tippling  therein  ;  or  the  mafter  of  fuch 
houfes  permitting  them  (11). 


offence,  or  one  aft  of  exercifing,  though  continued  the  whole  day. 
Cotvp.  640. 

Bakers  were  permitted  to  drefs  dinners  on  a  Sunday  as  a  work 
of  neceflity.  5  T.  R.  449.  But  by  the  34  Geo.  III.  c.  61.  every 
baker  fhall  be  fubjedt  to  a  penalty  of  los.  to  the  ufe  of  the  poor, 
for  exercifing  his  bufinefs  in  any  manner  as  a  baker,  except  that 
he  may  fell  bread  between  nine  o'clock  in  the  morning  and  one  in 
the  afternoon :  and  may  alfo  within  that  time  bake  meat,  pud- 
dings, and  pies  for  any  perfon,  who  fhall  carry  or  fend  the  fame  to 
be  baked.  The  2lfl;  Geo.  III.  c.  49.  was  pafTed  to  reftrain  an  in- 
decent praftice,  which  had  become  very  prevalent  in  London  and 
Weftminfter ;  it  enafts,  that  if  any  houfe,  room,  or  place  is  opened 
upon  a  Sunday  for  any  public  entertainment,  or  for  debating  upon 
any  fubje6t  whatever,  to  which  perfons  are  admitted  by  money  or 
tickets,  the  keeper  of  it  fhall  forfeit  200/.  to  any  perfon  who  will 
profecute  ;  the  manager  or  prefident  100/.  ;  and  the  receiver  of  the 
money  or  tickets  50/.  ;  and  every  perfon  advertifing,  or  printing 
an  advertifement  of  fuch  a  meeting,  fhall  in  like  manner  forfeit 
50/.  for  every  offence. 

(10)  i.  e.  If  he  is  not  able  to  pay  the  penalty  of  5/. 

(11)  No  licence  fhall  be  granted  to  any  perfon  to  keep  an  ale- 
houfe,  but  by  twojuflices,  at  a  public  meeting  of  the  magiflrates 
of  the  county,  divifion,  or  place,  in  which  the  houfe  is  fituated, 
and  this  muft  be  done  by  the  confent  of  the  majority  prefent.  The 
time  and  place  of  fuch  public  meeting  mufl  be  appointed  by  two 
of  the  magiflrates  at  leafl  ten  days  previous  to  the  meeting,  which 
fhall  be  held  every  year,  either  on  the  iff  of  September  or 
within  twenty  days  afterwards-  The  licence  mufl  be  renewed 
every  year  ;  and  no  licence  fhall  be  originally  granted  to  any  one, 
unlefs  he  produce  a  certificate  figned  by  the  roiniller  of  the  parifh, 
and    the    majority    oi    the    churchwardens  and  overfeers  j  or  a 
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XI.  The  laft  offence  which  I  (hall  mention,  more  im- 
mediately againft  religion  and  morality,  ,and  cognizable  by 
the  temporal  courts,  is  that  of  open  and  notorious  leivdnefs  : 
either  by  frequenting  houfes  of  ill-fame,  which  is  an  indift- 
able  ofi^ence  ^ ;  or  by  fome  grofsly  fcandalous  and  public.  [  6c  ] 
indecency  for  which  the  punifhment  is  by  fine  and  imprifon- 
'  Poph.308. 

certificate  figned  by  three  or  four  refpedtable  houfeholders,  tefti- 
fying  that  the  perfon  applying  is  a  perfon  of  good  charafter. 
26  Geo.  II.  c.^x.     I  Burr.  556. 

Where  an  alehoufe-keeper  dies  or  removes,  if  his  executor,  ad- 
miniftrator,  aflign,  or  the  new  tenant,  obtains  fuch  a  certificate 
within  thirty  days  after  the  death,  or  removal,  or  entry  into  the 
empty  houfe,  and  produce^  it  to  the  magiftrates  at  the  next  petty 
feflions,  they  may,  if  they  think  proper,  grant  him  a  licence,  until 
the  next  general  licenfing  day.  And  till  the  next  petty  feflions, 
fuch  perfon  is  indemnified  for  keeping  the  houfe  open  as  an  ale- 
houfe,  provided  he  obtains  his  certificate  within  the  time  limited, 
though  he  is  afterwards  refufed  a  licence.    32  Geo.  III.  c.  59. 

This  ftatute,  32  Geo.  III.  c.  59.  feems  to  include,  though  not 
clearly exprefled,ale-houfes  within  corporations.  But  by  26Geo.  II, 
C.31.,  perfons  not  licenfed  the  year  before,  need  not  produce  eer. 
tificates  ;  and  the  general  meeting  for  granting  licences  need  not 
be  held  in  September.  3  T.  R.  560,  Every  perfon  licenfed  mull 
enter  into  a  recognizance  of  10/.  with  two  fureties  in  5/.  each  for 
his  good  behaviour.  And  perfons  felling  ale  without  a  licence, 
are  fubje^  to  fevere  penalties.  No  perfon  can  fell  fpirituous 
liquors  or  wine  by  retail,  under  a  licence  from  the  commiflioners 
of  excife,  without  alfo  having  a  licence  to  fell  ale  from  the  juftices. 
5  Geo.  III.  c.  46.     32  Geo.  III.  c.  59.     3  T.  iJ.  560. 

Juftices  of  the  peace  have  an  ablolute  and  uncontrolled  power 
and  difcretion  in  granting  and  refufing  ale-licences  ;  but  if  it  Hiould 
appear  from  their  own  declarations,  or  the  circumftances  of  their 
conduft,  that  they  have  either  refufed  or  granted  a  licence  from  a 
partial  or  corrupt  motive,  they  are  puniftiable  in  the  court  of  king's 
bench  by  information,  or  they  may  be  profecuted  by  indi6tmeut. 
,  I  Burr.  ^^6.  I  T.  R.  692.  Magiftrates  are  afraid  of  affigning 
reafons  for  their  condudl  in  this  branch  of  their  duty  ;  but  however 
frivolous  and  futile  the  reafons  may  be,  jf  the  motive  and  intent 
are  good, .  they  camiot  be  fubjed  to  punifhment.  See  the  laws 
refpefting  ale-houfe«  more  fully  ftated  in  \Burnf  tit.  Ale-houfe. 
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mcnt "  (12).  In  the  year  1650,  when  the  ruling  power  found  it 

for  their  intereft  to  put  on  the  femblance  of  a  very  extraordi- 

"  I  Siderf.  168. 

(12)  Many  offences  of  the  incontinent  kind  fall  properly  under 
the  jurifdidlion  of  the  ecclefiaftical  court,  and  are  appropriated  to 
it.  But  except  thofe  appropriated  cafes,  the  court  of  king's  bench 
is  the  cu/ios  morum  of  the  people,  and  has  the  fuperintendency  of 
offences  conlra  bonos  mores.  3  Burr.  1438.  In  that  court,  in  the 
reign  of  Charles  the  fecond,  fir  Charles  Sedley  was  indiAed  for 
<?xpofing  himfelf  naked  in  a  balcony  in  Covent  Garden,  and  the 
court  declared  it  was  the  cufios  morum  of  all  the  king's  fubje^ls  ; 
•and  it  was  determined  to  punifh  fuch  profane  a&ions,  which 
were  fo  contrary  to  good  manners  as  well  as  chriftianity ;  but,  in 
confideration  that  he  was  a  gentleman  of  a  very  antient  family 
and  his  eflate  incumbered,  and  as  it  did  not  wifh  his  ruin  but  his 
reformation,  the  judgment  of  the  court  was  only  that  he  fhould 
pay  a  fine  of  2000  marks,  be  imprifoned  a  week,  and  bound  to 
his  good  behaviour  for  three  years,  i  Sid,  168.  An  inform- 
ation has  been  granted  againft  a  number  of  perfons  concerned 
in  afligning  a  young  girl  as  an  apprentice  to  a  gentleman  under 
pretence  of  learning  mufic,  but  for  the  purpofes  of  proflltution. 
3  Burr.  1438.  There  is  alfo  an  inftance  of  an  information  for  a 
confpiracy  againft  a  peer  and  feveral  others  for  enticing  away 
a  young  lady  from  her  father's  houfe,  and  procuring  her  feduc- 
tion.  The  young  lady  was  the  fifter  of  his  wife.  That  cir- 
cumftance  was  undoubtedly  a  great  aggravation  of  the  offencC) 
yet  it's  exiftence  in  the  cafe  was  not  neceffary  to  give  the  court 
cognizance  of  the  profec^ition.  3  St.Tr.  519.  In  a  cafe,  wh/ere 
a  hufba,nd  had  formally  af£gned  his  wife  over  to  another  many 
lord  Hardwicke  direfted  a  profecution  for  that  tranfadlion,  as 
being  notorioufly  and  grofsly  againft  public  decency  and  good 
manners.  3  Burr.  1438.  It  is  extraordinary  that  profecutions 
are  not  inftituted  againft  thofe  who  publicly  fell  their  wives,  aad 
againft  thofe  who  buy  them.  Such  a  pradice  is  fhameful  and 
fcandalous  in  itfelf,  and  encourages  other  z&.s  of  criminality  and 
wickednefs.  It  now  prevails  to  a  degree,  that  the  punifhment  of 
fome,  convidled  of  this  offence,  by  expofure  in  the  pillory  would 
afford  a  {alutary  example.  All  fijch  afts  of  indecency  and  immo- 
rality are  public  mifdemeanors,  and  the  offenders  may  be  punifhed 
cither  by  an  information  granted  by  the  court  of  king'«  bench,  or 
by  an  indidroent  preferred  before  a  grand  jury  at  the  aifizes  or 
quartet,  feflions. 
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nary  ftri£tnefs  and  purity  of  morals,  not  only  inceft  and  wilful 
-adultery  were  made  capital  crimes  ;  but  alfo  the  repeated  a£l 
of  keeping  a  brothel,  or  committing  fornication,  were  (upon 
a  fecond  conviction)  made  felony  without  benefit  of  clergy  *'. 
But  at  the  reltoration,  when  men,  from  an  abhorrence  of  the 
hypocrify  of  the  late  times,  fell  into  a  contrary  extreme  of 
licentioufnefs,  it  was  not  thought  proper  to  renew  a  law  of 
fuch  unfafliionable  rigour.  And  thefe  offences  have  been  ever 
fince  left  to  the  feeble  coercion  of  the  fpiritual  court,  accord- 
ing to  the  rules  of  the  canon  law  j  a  law  which  has  treated 
the  offence  of  incontinence,  nay  even  adultery  itfelf,  with  a 
great  degree  of  tendernefs  and  lenity  j  owing  perhaps  to  the 
conftrained  celibacy  of  its  flrft  compilers.  The  temporal 
courts  therefore  take  no  cognizance  of  the  crime  of  adultery, 
otherwife  than  as  a  private  injury  ^. 

But,  before  we  quit  this  fubje£t,  we  muft  take  notice  of 
the  temporal  puniftiment  for  having  bajiard  children,  confi- 
dered  in  a  criminal  light  j  for,  with  regard  to  the  maintenance 
of  fuch  illegitimate  offspring,  which  is  a  civil  concern,  we 
have  formerly  fpoken  at  large  ^.  By  the  ftatute  18  Eliz.  c.  3. 
two  juftices  may  take  order  for  the  punifhment  of  the  mother 
and  reputed  father ;  but  what  that  punifhment  (hall  be  is  not 
therein  ascertained ;  though  the  contemporary  expofition 
was  that  a  corporal  punifhment  was  intended  ^.  By  ftatute 
7  Jac.  I.  c.  4.  a  fpecific  punifhment  {viz.  commitment  to 
the  houfe  of  corredtion)  is  inflidled  on  the  woman  only. 
But  in  both  cafes,  it  feems  that  the  penalty  can  only  be  in- 
flicted if  the  baftard  becomes  chargeable  to  the  parifh  ;  for 
otherwise  the  very  maintenance  of  the  child  is  confidered  as 
a  degree  of  punifhment.  By  the  laft  mentioned  ftatute  the 
juftices  may  commit  the  mother  to  the  houfe  of  correction, 
there  to  be  punifhed  and  fet  on  work  for  one  year ;  and,  in 
cafe  of  a  fecond  offence,  till  fhe  find  fureties  never  to  offend 
again. 

"  Scobell.121.  y  See  Vol.1,  pag.458. 

*  See  Vol.  IlL  pag.  139.  »  Dalt.  Juft.  ch.  ii. 
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CHAPTER     THE     FIFTH. 

OF  OFFENCES  against  the  LAW  of 
NATIONS. 


A  CCORDING  to  the  method  marked  out  in  the  pre- 
ceding chapter,  we  are  next  to  confider  the  oflFences 
more  immediately  repugnant  to  that  univerfal  law  of  fociety, 
which  regulates  the  mutual  intercourfe  between  one  ftate 
and  another ;  thofe,  I  mean,  which  are  particularly  animad- 
rerted  on,  as  fuch,  by  the  Englifti  law. 

The  law  of  nations  is  a  fyftem  of  rules,  deducible  by  na-^ 
tural  reafon,  and  eftabliftied  by  univerfal  confent  among  the 
civilized  inhabitants  of  the  world  ^  ;  in  order  to  decide  all 
difputes,  to  regulate  all  ceremonies  and  civilities,  and  to  in- 
fure  the  obfervance  of  juftice  and  good  faith,  in  tiizt  inter- 
courfe which  muft  frequently  occur  between  two  or  more 
independent  ftates,  and  the  individuals  belonging  to  each  ^. 
This  general  law  is  founded  upon  this  principle,  that  differ-, 
ent  nations  ought  in  time  of  peace  to  do  one  another  all  the 
good  they  can :  and  in  time  of  war  as  little  harm  as  polli- 
ble,  without  prejudice  to  their  own  real  interefts  '^.  And,  as 
none  of  thefe  ftates  will  allow  a  fuperiority  in  the  other,  there- 
fore neither  can  dictate  or  prefcribe  the  rules  of  this  law  to 
j^  57  ]  the  reft  j  but  fuch  rules  muft  neceffarily  refult  from  thofe 
principles  of  natural  juftice,  in  which  all  the  learned  of  every 

^  JP/.1.1.9.  '  Sp.L.b.l.c.7. 

•>  Seevol.l.p.43. 
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nation  agree;  or  they  depend  upon  mutual  compacHis  or 
treaties  between  the  refpeftive  communities ;  in  the  con- 
ftru£lion  of  which  there  is  alfo  no  judge  to  refort  to,  but  the 
law  of  nature  and  reafon,  being  the  only  one  in  tsrhich  all 
the  contraiSing  parties  are  equally  converfant,  and  to  which 
they  are  equally  fubje£t. 

In  arbitrary  ftates  this  law,  wherever  it  contradicts  or  is 
not  provided  for  by  the  municipal  law  of  the  country,  is  en- 
forced by  the  royal  power:  but  fince  in  England  no  royal 
power  can  introduce  a  new  law,  or  fufpend  the  execution  of 
the  old,  therefore  the  law  of  nations  (wherever  any  queftion 
arifes  which  is  properly  the  objeft  of  it's  jurifdidion)  is  here 
adopted  in  it's  full  extent  by  the  common  law,  and  is  held 
to  be  a  part  of  the  law  of  the  land.  And  thofe  a£ts  of  par- 
liament which  have  from  time  to  time  been  made  to  enforce 
this  univerfal  law,  or  to  facilitate  the  execution  of  it's  deci- 
(lons,  are  not  to  be  confidered  as  introdu£tive  of  any  new 
rule,  but  merely  as  declaratory  of  the  old  fundamental  con- 
ftitutions  of  the  kingdom :  without  which  it  muft  ceafe  to 
be  a  part  of  the  civilized  world.  Thus  in  mercantile  quef- 
tions,  fuch  as  bills  of  exchange  and  the  like :  in  all  marine 
caufes,  relating  to  freight,  average,  demurrage,  infurances, 
bottomry,  and  others  of  a  fimilar  nature ;  the  law-merchant*^, 
which  is  a  branch  of  the  law  of  nations,  is  regularly  and 
conftantly  adhered  to.  So  too  in  all  difputes  relating  to 
prizes,  to  (hipwrecks,  to  hoftages,  and  ranfom  bills,  there  is 
no  other  rule  of  decifion  but  this  great  univerfal  law,  col- 
ledled  from  hiftory  and  ufage,  and  fuch  writers  of  all  nations 
and  languages  as  are  generally  approved  and  allowed  of  ( i ). 

^  See  Vol.  I.  pag.  273, 

(i)  By  the  33  Geo.  III.  c  66.  it  was  enafted,  that  it  was 
unlawful  for  any  of  his  majefty's  fubjefts  to  ranfom,  or  enter  into 
any  contraft  for  ranfoming,  any  fhip  or  merchandize  captured  by 
an  enemy  ;  and  that  all  contrafts  and  fecurities  for  that  purpofe 
were  abfolutely  void  ;  and  that  every  perfon  who  entered  into 
fuch  a  contraft,  fhould  be  fubjeft  to  a  penalty  of  500/. 

But, 
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But,  though  In  civil  tranfadlions  and  quellions  of  pro- 
perty between  the  fubjefts  of  different  ftates,  the  law  of  na- 
tions has  much  fcope  and  extent,  as  adopted  by  the  law  of 
England;  yet  the  prefent  branch  of  our  enquiries  will  fall 
C  68  ]  within  a  narrow  compafs,  as  offences  againft  tlie  law  of  na- 
tions can  rarely  be  the  obje£l  of  the  criminal  law  of  any  par- 
ticular ftate.  For  offences  againft  this  law  are  principally  in- 
cident to  whole  ftates  or  nations ;  in  which  cafe  recourfe  can 
only  be  had  to  war ;  which  is  an  appeal  to  the  God  of  hofts, 
to  punifh  fuch  infractions  of  public  faith,  as  are  committed 
by  one  independent  people  againft  another  :  neither  ftate  hav- 
ing any  fuperior  jurifdiftion  to  refort  to  upon  earth  for  juftice. 
But  where  the  individuals  of  any  ftate  violate  this  general 
law,  it  is  then  the  intereft  as  well  as  duty  of  the  govern- 
ment, under  which  they  live,  to  animadvert  upon  them  with 
a  becoming  feverity,  that  the  peace  of  the  world  may  be 
maintained.  For  in  vain  would  nations  in  their  colledlive 
capacity  obferve  thefe  univerfal  rules,  if  private  fubjefts  were 
at  liberty  to  break  them  at  their  own  difcretion,  and  involve 
the  two  ftates  in  a  war.  It  is  therefore  incumbent  upon  the 
nation  injured,  firft  to  demand  fatisfaftion  and  juftice  to  be 
done  on  the  offender,  by  the  ftate  to  which  he  belongs  ;  and, 
if  that  be  refufed  or  neglefted,  the  fovereign  then  avows 
himfelf  an  accomplice  or  abettor  of  his  fubjedl's  crime,  and 
draws  Upon  his  community  the  calamities  of  foreign  war.      ^ 

TMe  principal  ofTences  againft  the  law  of  riiatlons,  animad- 
verted on  ii  fuch  by  the  municipal  laws  of  England,  are 
of  three  kinds:  i.  Violation  of  fafe-condu£ts  ;  2.  Infringe^ 
ment  of  the  rights  of  embaffadors ;  and  3.  Piracy.     ^  ^^^1 

I.  As  to  the  firft,  violation  ol  fafe-conduBs  ox  pajfports^  ex- 
prefsly  granted  by  the  king  or  his  embaffadors  ^  to  the  fub-j 
je£ls  of  a  foreign  power  in  time  of  mutual  war  \  or  com- 
mitting a£ts  of  hoftilities  againft  fuch  as  a^e  in  amity,  league,. 
or  truce  with  Usj  who  ate  here'  under  a  general  Implied  fafe- 
^ondUft :  thefe  arc  btfeadies  of  the  public  faith,  without  the 

"=  See  Vol.  I.  pag.  a6o. 
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prefervation  of  which  there  can  be  no  intercourfe  or  com- 
merce between  one  nation  and  another  :  and  fuch  offences 
may,  according  to  the  writers  upon  the  law  of  nations,  be  a 
juft  ground  of  a  national  war  :  fince  it  is  not  in  the  power  of 
the  foreign  prince  to  caufe  juftice  to  be  done  to  his  fubjetls  [  69  3 
by  the  very  individual  delinquent,  but  he  muft  require  it  of 
the  whole  community.  And  as  during  the  continuance  of  any 
fafe-condu6i,  either  exprefs  or  implied,  the  foreigner  is  un- 
der the  proteftion  of  the  king  and  the  law  :  and,  more  efpe- 
cially,  as  it  is  one  of  the  articles  of  magna  charta  *^,  that  foreign 
merchants  (hould  be  entitled  to  fafe-condu£t  and  fecurity 
throughout  the  kingdom ;  there  is  no  queftion  but  that  any 
violation  of  either  the  perfon  or  property  of  fuch  foreigner 
may  be  punifhed  by  indiftment  in  the  name  of  the  king, 
whofe  honour  is  more  particularly  engaged  in  fupporting  his 
own  fafe-condu£b.  And,  when  this  malicious  rapacity  was 
not  confined  to  private  individuals,  but  broke  out  into  gene- 
ral hoflilities,  by  the  ftatute  2  Hen.  V.  fl.  i.  c.  6.  breaking 
of  truce  and  fafe-condu6ls,  or  abetting  and  receiving  the 
truce -breakers,  was  (in  affirmance  and  fupport  of  the  law  of 
nations)  declared  to  be  high  treafon  againft  the  crown  and 
dignity  of  the  king ;  and  confervators  of  truce  and  fafe-con- 
dufts  were  appointed  In  every  port,  and  empowered  to  hear 
and  determine  fuch  treafons  (when  committed  at  fea)  ac- 
cording to  the  antient  marine  law  then  pradtifed  in  the  ad- 
miral's court  J  and,  together  with  two  men  learned  in  the 
law  of  the  land,  to  hear  and  determine  according  to  that  law 
the  fame  treafons,  when  committed  within  the  body  of  any 
county.  Which  ftatute,  fo  far  as  it  made  thefe  offences 
amount  to  treafon,  was  fufpended  by  14  Hen.  VI.  c.  8.  and 
repealed  by  20  Hen.  VI.  c.  1 1.  but  revived  by  29  Hen.  VI. 
c.  2.  which  gave  the  fame  powers  to  the  lord  chancellor,  aC. 
foclated  with  either  of  the  chief  juftices,  as  belonged  to  the 
confervators  of  truce  and  their  accefTors  ;  and  enafted  that, 
notwithftanding  the  party  be  convifted  of  treafon,  the  injured 
ftranger  fliould  have  reftitution  out  of  his  effefts,  prior  to 
any  claim  of  the  crown.     And  it  is  farther  enafted  by  the 

'  9  Hen.  III.  c.  30,    See  Vol.  I.  pag.  459,  \^c. 
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ftatute  3 1  Hen.  VI.  c.  4.  that  if  any  of  the  kmg*s  fubjedls 
attempt  or  offend  upon  the  Tea,  or  in  any  port  within  the 
king's  obeyfance,  againft  any  ftranger  in  amity,  league,  or 
truce,  or  under  fafe-condu6l ;  and  efpecially  by  attaching 
[  7^  3  his  perfon,  or  fpoiling  him  or  robbing  him  of  his  goods  ; 
the  lord  chancellor,  with  any  of  the  juftices  of  either  the 
king's  bench  or  common  pleas,  may  caufe  full  reftitution 
and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  obferved,  that  the  fufpending  and  repealing 
a£bs  of  14  2c  20  Hen.  VI.  and  alfo  the  reviving  a£t  of 
29  Hen.  VI.  were  only  temporary,  fo  that  it  fhould  feem 
that  after  the  expiration  of  them  all,  the  ftatute  2  Hen.  V. 
continued  in  full  force  :  but  yet  it  is  confidered  as  extin£l  by 
the  ftatute  14  Edw.  IV.  c.  4.  which  revives  and  confirms  all 
ftatutes  and  ordinances,  made  before  the  acceffion  of  the 
houfe  of  y  ork,  againft  breakers  of  amities,  truces,  leagues, 
and  fafe-condu6ls,  with  an  exprefs  exception  to  the  ftatute 
of  2  Hen.  V.  But  (however  that  may  be)  I  apprehend  it 
was  finally  repealed  by  the  general  ftatutes  of  Edw.  VI. 
and  queen  Mary,  for  aboliftiing  new-created  treafons  :  though 
fir  Matthew  Hale  feems  to  queftiori  it  as  to  treafons  com- 
mitted on  the  fea  ^.  But  certainly  the  ftatute  of  3 1  Hen.  VI. 
remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  embaffadorsy  which  are  alfo  efta- 
bliflied  by  the  law  of  nations,  and  are  therefore  matter  of 
univerfal  concern,  they  have  formerly  been  treated  of  at 
.large  •*.  It  may  here  be  fufficient  to  remark,  that  the  com- 
mon law  of  England  recognizes  them  in  their  full  extent, 
.  by  immediately  ftopping  all  legal  procefs  fued  out  through 
the  ignorance  or  raihnefs  of  individuals,  which  may  intrench 
upon  the  immunities  of  a  foreign  minifter  or  any  of  his  train. 
And,  the  more  effe£lually  to  enforce  the  law  of  nations  in 
this  refpedb,  when  violated  through  wantonnefs  or  infolence, 
it  is  declared  by  the  ftatute  7  Ann.  c.  12.  that  all  procefs 
whereby  the  perfon  of  any  embaffador,  or  of  his  domeftic  or 

«  I  Hal.  P.  C.  »67.  *  See  Vol.  I.  pag.  253. 
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domeftic  fervant,  may  be  arrefted,  or  his  goods  diftrained  or 
feized,  (hall  be  utterly  null  and  void  ;  and  that  all  perfons 
profecuting,  foliciting,  or  executing  fuch  procefs,  being  con- 
vidied  by  confeffion  or  the  oath  of  one  witnefs,  before  the 
lord  chancellor  and  the  chief  juftices,  or  any  two  of  them,  L  70 
fhall  be  deemed  violators  of  the  laws  of  nations,  and  dif- 
turbers  of  the  public  repofe ;  and  fhall  fufFer  fuch  penalties 
and  corporal  punifhment  as  the  faid  judges,  or  any  two  of 
them,  (hall  think  fit '.  Thus,  in  cafes  of  extraordinary  out- 
rage, for  which  the  law  hath  provided  no  fpecial  penalty,  the 
legiflature  hath  intruded  to  the  three  principal  judges  of  the 
kingdom  an  unlimited  power  of  proportioning  the  punifh- 
ment to  the  crime. 

III.  Lastly,  the  crime  oi  piracy,  or  robbery  and  depreda- 
tion upon  the  high  feas,  is  an  offence  againft  the  univerfal 
law  of  fociety;  a  pirate  being,  according  to  fir  Edward 
Coke  ^,  hoftis  humani  generis.  As  therefore  he  has  renounced 
all  the  benefits  of  fociety  and  government,  and  has  reduced 
himfelf  afrefh  to  the  favage  ftate  of  nature,  by  declaring  war 
againft  all  mankind,  all  mankind  muft  declare  war  againft 
him :  fo  that  every  community  hath  a  right,  by  the  rule  of 
felf-defence,  to  inflift  that  punifhment  upon  him,  which 
every  individual  would  in  a  ftate  of  nature  have  been  other- 
wife  entitled  to  do,  for  any  invafion  of  his  perfon  or  perfonal 
property. 

By  the  antient  common  law,  piracy,  if  committed  by  a 
fubjedt,  was  held  to  be  a  fpecies  of  treafon,  being  contrary 
to. his  natural  allegiance :  and  by  an  alien  to  be  felony  only: 
but  now,  fince  the  ftatute  of  treafon,  25  Edw.  III.  c.  2.  it 
is  held  to  be  only  felony  in  a  fubje£t '.  Formerly  it  was 
only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law "".  But  it  being  inconfiftent  with 
the  liberties  of  the  nation,  that  any  man's  life  fhould  be 
taken  away,  unlefs  by  the  judgment  of  his  peers,  or  the 

.  •  See  the  occafion   of  makinj;    this  '  Ibid. 

ftatute,  Vol.  I.  pag.  ajj.  "  l  Hawk.  P.  C.  98. 

k  3  Inft.  113. 
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common  law  of  the  land,  the  ftatute  28  Hen.  VIII.  c,  15. 
ellablifhed  a  new  jurifdidlion  for  this  purpofe,  which  pro- 
ceeds according  to  the  courfe  of  the  common  law,  and  of 
which  we  ftiall  fay  more  hereafter. 

C  72  3      The  offence  of  piracy,  by  common  law,  confifts  in  com- 
mitting thofe  a6ls  of  robbery  and  depredation  upon  the  high 
feas,  which,  if  committed  upon  land,  would  have  amounted 
to  felony  there  ".     But,  by  ftatute,  fome  other  offences  are 
made  piracy  alfo  :  as,  by  ftatute  1 1  &  12  W.  III.  c.  7.  if  any 
natural  born  fubjedl  commits  any  a6l  of  hoftility  upon  the 
high  feas,  againft  others  of  his  majefty's  fubjedls,  under  co- 
lour of  a  commiflion  from  any  foreign  power ;  this,  though 
it  would  only  be  an  adl  of  war  in  an  alien,  (hall  be  conftrued 
piracy  in  a  fubjedl.     And  farther,  any  commander,  or  other 
feafaring  perfon,  betraying  his  truft,  and  runnirfg  away  with 
any  (hip,  boat,  ordnance,  ammunition,  or  goods ;  or  yield- 
ing them  up  voluntarily  to  a  pirate ;  or  confpiring  to  do  thefe 
a6ls ;  or  any  perfon  aflaulting  the  commander  of  a  vefTel  to 
hinder  him  from  fighting  in  defence  of  his  fhip,  or  confining 
him,  or  making  or  endeavouring  to  make  a  revolt  on  board  ; 
{hall,  for  each  of  thefe  offences,  be  adjudged  a  pirate,  felon, 
and  robber,  and  fliall  fuffer  death,  whether  he  be  principal, 
or  merely  accefTory  by  fetting  forth  fuch  pirates,  or  abetting 
them  before  the  faft,  or  receiving  or  concealing  them  or 
their  goods  after  it.     And  the  ftatute  4  Geo.  I.  c.  11.  ex» 
prefsly  excludes  the  principals  from  the  benefit  of  clergy.    By 
the  ftatute  8  Geo.  I.  c.  24.  the  trading  with  known  pirates, 
or  furnifhing  them  with  ftores  or  ammunition,  or  fitting  out 
any  vefTel  for  that  purpofe,  or  in  any  wife  confulting,  com- 
bining, confederating,  or  correfponding  with  them :  or  the 
forcibly  boarding  any  merchant  vefTel,  though  without  feizing 
or  carrying  her  off,  and  deftroying  or  throwing  any  of  the 
goods  over-board,  (hall  be  deemed  piracy :  and  fuch  accefTo- 
ries  to  piracy  as  are  defcribed  by  the  ftatute  of  king  "William, 
are  declared  to  be  principal  pirates,  and  all  parties  convidled 
by  virtue  of  this  aft  are  made  felons  without  benefit  of  clergy. 

"  1  Hawk.  P.  C.  100. 
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By  the  fame  ftatutes  alfo,  (to  encourage  the  defence  of  mer- 
chant veflels  againft  pirates,)  the  commanders  or  feamen 
wounded,  and  the  widows  of  fuch  feamen  as  are  flain,  in 
any  piratical  engagement,  (hall  be  entitled  to  a  bounty,  to 
be  divided  among  them,  not  exceeding  one-fiftieth  part  of  [  73  ] 
the  value  of  the  cargo  on  board  :  and  fuch  wounded  feamen 
fliall  be  entitled  to  the  penfion  of  Greenwich  hofpital ;  which 
no  other  feamen  are,  except  only  fuch  as  have  ferved  in  a  (hip 
of  war.  And  if  the  commander  (hall  behave  cowardly,  by 
not  defending  the  flifp,  if  {he  carries  guns,  or  arms,  or  {hall 
difcharge  the  mariners  from  fighting,  fo  that  the  {hip  falls 
into  the  hands  of  pirates,  fuch  commander  {hall  forfeit  %\l 
his  wages,  and  fuffer  (ix  months*  imprifonment.  Laftly,  by 
flatute  18  Geo.  II.  c.  30.  any  natural  born  fubjeft,  or  deni- 
zen, who  in  time  of  war  fhall  commit  hoflilities  at  fea  againft 
any  of  his  fellow-fubje£ls,  or  (hall  alfift  an  enemy  on  that 
element,  is  liable  to  be  tried  and  convicted  as  a  pirate. 

These  are  the  principal  cafes,  in  which  the  ftatute  law 
of  England  interpofes  to  aid  and  enforce  the  law  of  nations, 
as  a  part  of  the  common  law:  by  inflicting  an  adequate 
punifhment  upon  offences  againfl  that  univerfal  law,  com- 
mitted by  private  perfons.  We  (hall  proceed  in  the  next 
chapter  to  confider  offences,  which  more  immediately  aflfedfc 
the  fovereign  executive  power  of  our  own  particular  ftate, 
or  the  king  and  government ;  which  fpecies  of  crimes  branches 
itfelf  into  a  much  larger  extent,  than  either  of  thofe  of  which 
we  have  already  treated. 
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CHAPTER    THE    SIXTH. 


,^      ,     OF  HIGH  TREASON. 


'T'HE  third  general  divifion  of  crimes  confiils  of  fuch  as 
more  efpecially  aflPefb    the    fupreme  executive  power, 
or  the  king  and  his  government ;  which  amount  either  to  a 
total  renunciation  of  that  allegiance,  or  at  the  leaft  to  a  cri- 
minal negle£l  of  that  duty,  which  is  due  from  every  fubjeft 
to  his  fovereign.     In  a  former  part  of  thefe  commentaries" 
Ave  had  occafion  to  mention  the  nature  of  allegiance,  as  the 
tie  or  ligamen  which  binds  every  fubje£k  to  be  true  and  faith- 
ful to  his  fovereign  liege  lord  the  king,  in  return  for  that  pro- 
tection which  is  afforded  him  ;  and  truth  and  faith  to  bear  of 
life  and  limb,  and  earthly  honour  ;  and  not  to  know  or  hear 
of  any  ill  intended  him,  without  defending  him  therefrom. 
And  this  allegiance,  we  may  remember,  was  diftinguiflied 
into  two  fpecies :  the  one  natural  and  perpetual,  which  is 
inherent  only  in  natives  of  the  king's  dominions ;  the  other 
local    and    temporary,   which   is   incident   to  aliens   alfo. 
Every   offence   therefore   more   immediately   affedling  the 
royal  perfon,  his  crown,    or  dignity,  is  in  fome  degree  a 
breach  of  this  duty  of  allegiance  whether  natural  or  innate, 
or  local  and  acquired  by  refidence :  and  thefe  may  be  diftin- 
guiihed  into  four  kinds  }    i.  Treafon.     2.  Felonies  injurious 
to  the  king's  prerogative.     3.  Praemunire.     4.  Other  mifpri- 
fions  and  contempts.     Of  which  crimes,  the  firft  and  princi- 
pal is  that  of  treafon. 

£  75  3      Treason,  proditio,  in  it's  very  name  (which  is  borrowed 
from  the  French)  imports  a  betraying,  treachery,  or  breach 

*  Botdi  1.  ch.  xo. 
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of  faith.  It  therefore  happens  only  between  allies,  faith  the 
Mirror '' :  for  treafon  is  indeed  a  general  appellation,  made 
ufe  of  by  the  law,  to  denote  not  only  offences  againft  the 
king  and  government,  but  alfo  that  accumulation  of  guilt 
which  arifes  whenever  a  fuperior  repofes  a  confidence  in  a 
fubje£t  or  inferior,  between  whom  and  himfelf  there  fubfifts 
a  natural,  a  civil,  or  even  a  Ipiritual  relation^:  and  the  infe- 
rior fo  abufes  that  confidence,  fo  forgets  the  obligations  of 
duty,  fubjedlion,  and  allegiance ;  as  to  deftroy  the  life  of  any 
fuch  fuperior  orlord*=.  This  is  looked  upon  as  proceeding 
from  the  fame  principle  of  treachery  in  private  life,  as  would 
have  urged  him  who  harbours  it  to  have  confpired  in  public 
againft  his  liege  lord  and  fovereign,  and  therefore  for  a  wife 
to  kill  her  lord  or  hufband,  a  fervant  his  lord  or  mafter,  and 
an  ecclefiaftic  his  lord  or  ordinary :  thefe,  being  breaches  of 
the  lower  allegiance,  of  private  and  domeftic  faith,  are  de-<. 
nominated  petit  treafons.  But  when  difloyalty  fo  rears  it*s 
creft,  as  to  attack  even  majefty  itfelf,  it  is  called  by  way  of 
eminent  diftinftion  high  treafon,  a/ta  proditio ;  being  equiva- 
lent to  the  crimen  laefaemajejiatis  of  the  Romans,  as  Glanvil  * 
denominates  it  alfp  in  our  Eiiglifh^  law. 

As  this  is  the  higheft  civil  crime,,  which  (confidered  as  a 
member  of  the  community)  any  man  can  poffibly  commit, . 
it  ought  therefore  to  be  the  moft  precifely  afcertained.  For 
if  the  crime  of  high  treafon  be  intermediate,  this  alone  (fays 
the  prefident  Montefquieu)  is  fufficient  to  make  any  govern- 
ment degenerate  into  arbitrary  power  ^.  And  yet,  by  the 
antient  common  law,  there  was  a  great  latitude  left  in  the 
breaft  of  the  judges  to  determine  what  was  treafon,  or  not 
fo :  whereby  the  creatures  of  tyrannical  princes  had  oppor- 
tunity to  create  abundance  of  conftruftive  treafons';  that  is, 
to  raife,  by  forced  and  arbitrary  conftruftions,  offences  into 
the  crime  and  punifliment  of  treafon  which  never  were  fuf-  [  76  3 
pe£l:ed  to  be  fuch.     Thus  the  accroaching^  or  attempting  to. 

'  LL.  Aelfredi.  c.  4.     Aetbelfi.  c.  4.         *  Sp.  L.  b,  12.  c.  7. 
Ganuii.  {,^4.  6t, 
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exercife,  royal  power  (a  very  uncertain  charge)  was  in  the 
2 1  Edw.  III.  held  to  be  treafon  in  a  knight  of  Hertfordfliire, 
who  forcibly  aflaulted  and  detained  one  of  the  king's  fubje£ls 
till  he  paid  him  90/.  ^ :  a  crime,  it  muft  be  owned,  well  deferv- 
ing  of  puniftiment ;  but  which  feems  to  be  of  a  complexion 
very  different  from  that  of  treafon.  Killing  the  king's  father, 
or  brother,  or  even  his  meflenger,  has  alfo  fallen  under  the 
fame  denomination  ^.  The  latter  of  which  is  almoft  as  ty- 
rannical a  do£krine  as  that  of  the  imperial  conftitution  of 
Arcadius  and  Honorius,  which  determines  that  any  attempts 
or  defigns  againft  the  minifters  of  the  prince  (hall  be  trea- 
fon ^.  But  however,  to  prevent  the  inconveniences  which 
began  to  arife  in  England  from  this  multitude  of  conftruftive 
treafons,  the  ilatute  25  Edw.  III.  c.  2.  was  made  j  which 
defines  what  offences  only  for  the  future  fhould  be  held  to  be 
treafon :  in  like  manner  as  tlie  lex^  Julia  majejlatis  among  the 
Romans  prpmulged  by  Auguftus  Caefar,  comprehended  all 
the  antient  laws,  that  had  before  been  enafted  to  punifh 
tranfgrefTors  againft  the  ftate ".  This  ftatute  muft  therefore 
be  our  text  and  guide,  in  order  to  examine  into  the  feveral 
fpecies  of  high  treafon.  And  we  ftiall  find  that  it  compre- 
hends all  kinds  of  high  treafon  under  feven  diftinft  branches. 

i.  **  When  a  man  doth  compafs  or  imagine  the  death  of 
*«  our  lord  the  king,  of  our  lady  his  queen,  or  of  their  eldeft 
«  fon  and  heir."  Under  this  defcription  it  is  held  that  a 
queen  regnant  (fuch  as  queen  Elizabeth  and  queen  Anne) 
is  within  the  words  of  the  aft,  being  inverted  with  royal 
power,  and  entitled  to  the  allegiance  of  her  fubjeftsJ:  but  the 
hufband  of  fuch  a  queen  is  not  comprifed  within  thefe  words, 
[  ^y  ]  and  therefore  no  treafon  can  be  committed  againft  him''. 
The  king  here  intended  is  the  king  in  pofleffion,  without 

'  I  Hal.  P.  C.  80.  efftSium,  puniri  jura  voluerint)  iffe  qui- 

«Britt.  c.  az.     I  Hawk- P.  C.  34.  </?«,   utpote  majefiatis  reus,  gladio  feri- 

^  Qui  de  nece  virorum  illujlriutn,  qui  atur,   lonis  rjut  omnibus  fifco  nojho  ad- 

conftliis  et  confijlario  nojlro  interfunt,  fe-  diSis.     {Cod.  g.  8.5.) 

Hatorum  etiavt  [nam  et  ipft  pars  corporis  *  Gravin.   Or/f.  I.  §  34. 

moflri  funi)  -vel  cujupLit  pofiiemo,  qui  i  1  Hal.  P.  C.  ICI. 

militat    nobifcumy    cogitaverit  i     [eadem  ^  3  Inft.  7.     I  Hal.  P.  C.  I06. 

tttim  feveritate  voluntatem  fceleris,  qua 
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any  refpe£l  to  his  title :  for  it  is  held,  that  a  king  defaBo  and 
not  dejurej  or,  in  other  words,  an  ufurper  that  hath  got  poflef- 
fion  of  the  throne,  is  a  king  within  the  meaning  of  the  fta- 
tute }  as  there  is  a  temporary  allegiance  due  to  him,  for  his 
adminiftration  of  the  government,  and  temporary  protection 
of  the  public  :  and  therefore  treafons  committed  againft 
Henry  VI.  were  punifhed  under  Edward  IV.,  though  all  the 
line  of  Lancafter  had  been  previoufly  declared  ufurpers  by  aft 
of  parliament.  But  the  moft  rightful  heir  of  the  cro^vn,  or  king 
dejure  and  not  defaBoj  who  hath  never  had  plenary  pofleffion 
of  the  throne,  as  was  the  cafe  of  the  houfe  of  York  during 
the  three  reigns  of  the  line  of  Lancafter,  is  not  a  king  within 
this  ftatute  againft  whom  treafons  may  be  committed '.  And 
a  very  fenfihle  writer  on  the  crown-law  carries  the  point  of 
pofleffion  fo  far,  that  he  holds '",  that  a  king  out  of  pofleffion 
is  fo  far  from  having  any  right  to  our  allegiance,  by  any  other 
title  which  he  may  fet  up  againft  the  king  in  being,  that  we 
are  bound  by  the  duty  of  our  allegiance  to  refift  him.  A 
doftrine  which  he  grounds  upon  the  ftatute  1 1  Hen.  VIL 
C.  I.  which  is  declaratory  of  the  common  law,  and  pro- 
nounces all  fubje£l:s  excufed  from  any  penalty  or  forfeiture, 
which  do  affift  and  obey  a  king  defaclo.  But  in  truth,  this 
feems  to  be  confounding  all  notions  of  right  and  wrongs 
and  the  confequence  would  be,  that  when  Cromwell  had 
murdered  the  elder  Charles,  and  ufurped  the  power  (though 
not  the  name)  of  king,  the  people  were  bound  in  duty  to 
hinder  the  fon's  reftoration :  and  were  the  king  of  Poland  or 
Morocco  to  invade  this  kingdom,  and  by  any  means  to  get 
pofl'effion  of  the  crown,  (a  term,  by  the  way,  of  very  loofe 
and  indiftin£l  fignification,)  the  fubjeft  would  be  bound  by 
his  allegiance  to  fight  for  his  natural  prince  to-day,  and  by 
the  fame  duty  of  allegiance  to  fight  againft  him  to-morrow. 
The  true  diftinftion  feems  to  be,  that  the  ftatute  of  Henry 
the  feventh  does  by  no  means  command  any  oppofition  to  a  [  78  3 
king  de  jure  ,•  but  excufes  the  obedience  paid  to  a  king 
defaclo.  When  therefore  an  ufurper  is  in  pofleffion,  the 
fubjeft  is  excufed  zxAjuflified  in  obeying  and  giving  him  af- 

'  3  Inft.  7.     I  Hal  P.  C.  104.  ">  I  Hawk.  P.  C.  36. 

G  4  fiftance : 


78  Public  BkwK  IV 

fiftance  :  btherwife)  under  an  ufurpation,  no  man  could  be 
fafe  :  if  the  lawful  prince  had  a  right  to  hang  him  for  obedi- 
ence to  the  powers  in  being,  as  the  ufurper  would  certainly 
do  for  difobedience.  Nay  farther,  as  the  mafs  of  people  are 
imperfe£l:  judges  of  title,  of  which  in  all  cafes  pofleflion  is 
primd  facie  evidence,  the  law  compels  no  man  to  yield  obedi- 
ence to  that  prince,  whofe  right  is  by  want  of  pofleflion  ren- 
dered uncertain  and  difputable,  till  Providence  fhall  think  fit 
to  interpofe  in  his  favour,  and  decide  the  ambiguous  claim  : 
and  therefore,  till  he  is  entitled  to  fuch  allegiance  by  poflef- 
Con,  no  treafon  can  be  committed  againft  him.  Laftly,  a 
king  who  has  religned  his  crown,  fuch  refignation  being  ad- 
mitted and  ratified  in  parliament,  is  according  to  fir  Matthew 
Hale  no  longer  the  obje£l  of  treafon  ".  And  the  fame  reafon 
holds,  in  cafe  a  king  abdicates  the  government ;  or,  by  ac- 
tions fubverfive  of  the  conftitution,  virtually  renounces  the 
authority  which  he  claims  by  that  very  conflitution :  fince, 
as  was  formerly  obferved  °,  when  the  fa6l  of  abdication  is 
once  eftablifhed,  and  determined  by  the  proper  judges,  the 
confequence  neceflTarily  follows,  that  the  throne  is  thereby 
vacant,  and  he  is  no  longer  king. 

Let  us  next  fee,  what  is  a  compajfmg  or  imagining  the  death 
of  the  king,  ^c.  Thefe  are  fynonymous  terms  ;  the  word 
compajs  fignifying  the  purpofe  or  defign  of  the  mind  or  will  p, 
and  not,  as  in  common  fpeech,  the  carrying  fuch  defign  to 
effeO:''.  And  therefore  an  accidental  ftroke,  which  may 
mortally  wound  the  fovereign,  per  infortunium^  without  any 
traiterOus  intent,  is  no  treafon :  as  was  the  cafe  of  fir  Wal- 
ter Tyrrel,  who,  by  the  command  of  king  William  Rufus, 
ihooting  at  a  hart,  the  arrow  glanced  againft:  a  tree,  and 
[  79  ]  killed  the  king  on  the  fpof.  But,  as  this  compafling  or 
imagining  is  an  adl  of  the  mind,  it  cannot  poflibly  fall  un- 
der any  judicial  cognizance,  unlefs  it  be  demonft;rated  by 

'  I  Hal.  P.  C.  104.  ftrated  by  fome  evident  fa£l,  was  equally 

'  .  •  VoLI.  pag.  ai».  penal  as  homicide  itfelf.  (3  Inft.  5.) 


'  By  the  antient  law  compaffmg  or  in-         1  1  Hil.  P.  C.  107. 
tending  the  death  of  any  man,  demon-         ■■  3  Inft.  6. 
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.fome  open,  or  ewr/,  a£l  ( i ).  And  yet  the  tyrant  Dionyfius  is 
recorded  *  to  have  executed  a  fubjeft,  barely  for  dreaming 
that  he  had  killed  him ;  which  was  held  of  fufficient  proof, 
that  he  had  thought  thereof  in  his  waking  hours.  But  fuch 
is  not  the  temper  of  the  Englilh  law ;  and  therefore  in  this, 
and  the  three  next  fpecies  of  treafon,  it  is  neceflary  that 
there  appear  an  open  or  overt  z(X  of  a  more  full  and  explicit 
nature,  to  convict  the  traitor  upon.  The  ftatute  exprefsly 
requires,  that  the  accufed  "  be  thereof  upon  fufficient  proof 
**  attainted  of  fome  open  a6t  by  men  of  his  own  condition.** 
Thus,  to  provide  weapons  or  ammunition  for  the  purpofe  of 
killing  the  king,  is  held  to  be  a  palpable  overt  a6l  of  treafon 
in  imagining  his  death  \  To  confpire  to  imprifon  the  king 
by  force,  and  move  towards  it  by  aflembling  company,  is  an 
overt  zQi  of  compaffing  the  king's  death  "* ;  for  all  force,  ufed 
to  the  perfon  of  the  king,  in  it's  confequence  may  tend  to  his 
death,  and  is  a  ftrong  prefumption  of  fomething  worfe  in- 
tended than  the  prefent  force,  by  fuch  as  have  fo  far  thrown 

'  Plutarch,  in  vit.  '  3  Inft.  iz.  "  1  Hal.  P.  C.  109. 


( I )  In  the  cafe  of  the  regicides,  the  indidment  charged,  that 
they  did  traiteroufly  compafs  and  imagine  the  death  of  the  king. 
And  the  taking  off  his  head  was  laid,  among  others,  as  an  overt 
Z&.  of  compaffing.  And  the  perfon  who  was  fuppofed  to  have 
given  the  ftroke  was  convifted  on  the  fame  indiftment. 

For  the  compaffing  is  confidered  as  the  treafon,  the  overt  afl* 
as  the  means  made  ufe  of  to  effeftuate  the  intentions  of  the 
heart. 

And  in  every  indiAment  for  this  fpecies  of  treafon,  and  indeed 
for  levying  war,  or  adhering  to  the  king's  enemies,  an  overt  a£l 
muft  be  alleged  and  proved.  For  the  overt  aft  is  the  charge,  to 
which  the  prifoner  muft  apply  his  defence.  But  it  is  not  necef- 
fary,  that  the  whole  of  the  evidence  intended  to  be  given  ftiould 
,  be  fet  forth  ;  the  common  law  never  required  this  exaftnefs,  nor 
doth  the  ftatute  of  king  WiUiam  require  it.  It  is  fufficient,  that 
the  charge  be  reduced  to  a  reafonable  certainty,  fo  that  the  de- 
fendant may  be  apprized  of  the  nature  of  it,  and  prepared  to  give 
an  anfwer  to  it.     FoJI.  i^/\.. 

off 
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off  their  boundeii  duty  to  their  fovereign ;  it  being  an  old 
obfervation,  that  there  is  generally  but  a  fliort  interval  be- 
tween the  prifons  and  the  graves  of  princes.  There  is  no 
queftion  alfo,  but  that  taking  any  meafures  to  render  fuch 
treafonable  purpofes  efFedual,  as  afl'embling  and  confulting 
on  the  means  to  kill  the  king,  is  a  fufiicient  overt  a<St  of 
high  treafon"  (2).    -'J  ^^ 

*  1  Hawk.  p.  C.  38.     I  Hal.  P.  C.  1 19. 


(z)  This  fubjeft  is  fo  ably  explained  by  Mr.  Juflice  Fofter  in 
his  firft  difcourfe  on  high  treafon,  that  I  think  it  may  be  ufcful  to 
annex  here  two  of  liis  feAions. 

In  the  cafe  of  the  king  the  ftatute  of  treafons  hath,  with 
great  propriety,  retained  the  rule  voluntas  pro  faclo.  The  prin- 
ciple upon  which  this  is  founded  is  too  obvious  to  need  much 
enlargement.  The  king  is  confidered  as  the  head  of  the  body- 
politic,  and  the  members  of  that  body  are  confidered  as  united  and 
kept  together  by  a  political  union  with  him  and  with  each  other. 
His  life  cannot,  in  the  ordinary  courfe  of  things,  be  taken  away 
by  treafonable  pra6lices,  without  involving  a  whole  nation  in 
blood  and  confufion  ;  confequently  every  ftroke  levelled  at  his 
perfon  is,  in  the  ordinary  courfe  of  things,  levelled  at  the  public 
tranquillity.  The  law,  therefore,  tendereth  the  fafety  of  the 
king  with  an  anxious  concern  ;  and,  if  I  may  ufe  the  expreflion, 
with  a  concern  bordering  upon  jealoufy.  It  confidereth  the 
wicked  imaginations  of  the  heart  in  the  fame  degree  of  guilt  as 
if  carried  into  aftual  execution  from  the  moment  meafures  appear 
to  have  been  taken  to  render  them  effeflual.  And,  therefore,  if 
confpirators  meet  and  confult  how  to  kill  the  king,  though  they 
do  not  then  fall  upon  any  fcheme  for  that  purpofe,  this  is  an  overt 
aft  of  compafling  his  death ;  and  fo  are  all  means  made  ufe  of,  be 
it  advice,  perfuafion,  or  command,  to  incite  or  encourage  others 
to  commit  the  faft,  or  join  in  the  attempt ;  and  every  perfon  who 
but  affenteth  to  any  overtures  for  that  purpofe  will  be  involved  in 
the  fame  guilt. 

The  care  the  law  hath  taken  for  the  perfonal  fafety  of  the 
king  is  not  confined  to  aftions  or  attempts  of  the  more  flagi- 
tious kind,  to  aOaffination  or  poifon,  or  other  attempts  direftly 
and  immediately  aiming  at  his  life.     It  is  extended  to  every  thing 
;  V  wilfully 
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How  far  mere  wordsi  fpoken  by  an  individual,  and  not 
relative  to  any  treafonable  aft  or  defign  then  in  agitation, 
fhall  amount  to  treafon,  has  been  formerly  matter  of  doubt. 
We  have  two  inftances  in  the  reign  of  Edward  the  fourth, 
of  perfons  executed  for  treafonable  words  :  the  one  a  citizen  [  80  1 
of  London,  who  faid  he  would  make  his  fon  heir  of  the 
<row«,  being  the  fign  of  the  houfe  in  which  he  lived ;  the 
other  a  gentleman,  whofe  favourite  buck  the  king  killed  in 
hunting,  whereupon  he  wifhed  it,  horns  and  all,  in  the  king's 
belly  (3).  Thefe  were  efteemed  hard  cafes  :  and  the  chief  juf- 
tice  Markham  rather  chofe  to  leave  his  place  than  aflent  to 
the  latter  judgment  \  But  now  it  feems  clearly  to  be  agreed, 
that  by  the  common  law  and  the  ftatute  of  Edward  III. 
words  fpoken  amount  only  to  a  high  mifdemefnor,  and  no 
treafon.  For  they  may  be  fpoken  in  heat,  without  any  in- 
tention, or  be  miftaken,  perverted,  or  mif-remembered  by  the 
hearers  j  their  meaning  depends  always  on  their  connexion 
with  other  words,  and  things ;  they  may  fignify  differently 
even  according  to  the  tone  of  voice  with  which  they  are  de- 

«  I  Hal.  P.C.  IIJ. 


wilfully  and  deliberately  done  or  attempted,  whereby  his  life  may 
be  endangered.  And,  therefore,  the  entering  into  meafures  for 
depofing  or  imprifoning  him,  or  to  get  his  perfon  into  the  power 
of  the  confpirators,  thefe  offences  are  overt  a6ts  of  treafon  within 
this  branch  of  the  ilatute.  For  experience  has  {hewn  that  between 
the  prifons  and  the  graves  of  princes  the  diflance  is  very  fmall. 
Foji.  194. 

This  was  the  fpecies  of  treafon  with  which  the  flate-prifoners 
were  charged,  who  were  tried  in  1794.  And  the  queflion,  as 
Hated  by  the  court  for  the  jury  to  try,  was.  Whether  their  mea- 
fures had  been  entered  into  with  an  intent  to  fubvert  the  monarchy 
and  to  depofe  the  king  ?     See  Hardy'%  trial. 

(3  )  There  was  even  a  refinement  and  degree  of  fubtlety  in  the 
cruelty  of  that  cafe,  for  he  wifhed  it,  horns  and  all,  in  the  belly  of 
him  who  counfelled  the  king  to  kill  it ;  and  as  the  king  killed  it 
of  his  own  accord,  or  was  his  own  counfellor,  it  was  held  to  be  a 
treafonable  wifh  againft  the  king  himfelf.     i  Hal,  P.  C  11  $■ 

livered; 
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livered ;  and  fometimes  filence  itfelf  is  more  expreffive  than 
any  difcourfe.  As  therefore  there  can  be  nothing  more  equi- 
vocal and  ambiguous  than  words,  it  would  indeed  be  unrea- 
fonable  to  make  them  amount  to  high  treafon.  And  accord-" 
ingly  in  4  Car.  I.  on  a  reference  to  all  the  judges,  concerning 
fome  very  atrocious  words  fpoken  by  one  Pyne,  they  cer- 
tified to  the  king,  «  that  though  the  words  were  as  wicked 
**  as  might  be,  yet  they  were  no  treafon :  for  unlefs  it  be  by 
**  fome  particular  flatute,  no  words  will  be  treafon."  ^  (4) 
If  the  words  be  fet  down  in  writing,  it  argues  more  deli- 
berate intention :  and  it  has  been  held  that  writing  is  an 
overt  a£t  of  treafon  ;  for  fcribere  eft  agere.  But  even  in  this 
cafe  the  bare  words  are  not  the  treafon,  but  the  deliberate 
adl  of  writing  them.  And  fuch  writing,  though  unpub- 
lifhed,  has  in  fome  arbitrary  reigns  convidled  it's  author  of 
treafon  :  particularly  in  the  cafes  of  one  Peachum,  a  clergy- 
man, for  treafonable  paflages  in  a  fermon  never  preached*; 
and  of  Algernon  Sydney,  for  fome  papers  found  in  his  clo- 
fet ;  which,  had  they  been  plainly  relative  to  any  previous 
formed  defign  of  dethroning  or  murdering  the  king,  might 
doubtlefs  have  been  properly  read  in  evidence  as  overt  a£ls 
C  8 1  ]  of  that  treafon,  which  was  fpecially  laid  in  the  indi£lment  ^. 
But  being  merely  fpeculative,  without  any  intention  (fo 
far  as  appeared)  of  making  any  public  ufe  of  them,  the 
convifting  the  authors  of  treafon  upon  fuch  an  infufficient 
-foundation  has  been  univerfally  difapproved.  Peachum  wasi 
therefore  pardoned ;  and  though  Sydney  indeed  was  executed,i, 

y  Cro.  Car.  laf.  *  Ibid.  *  Fofter,  198.. 


(4)  This  fubjeft  is  fully  and  ably  difcuffed  by  Mr.  J.  Fofter, 
who  maintains  that  words  alone  cannot  amount  to  an  overt  aft  of 
treafon  ;  but  if  they  are  attended  or  followed  by  a  confultation^ 
meeting,  or  any  aft,  then  they  will  be  evidence,  or  a  confeffion,  of 
the  intent  of  fuch  confultatioa,  meeting,  or  aft  ;  and  he  concludes, 
that  "  loofe  words,  not  relative  to  fafts,  are  at  the  word  no  more- 
**  than  bare  indications  of  the  malignity  of  the  heart."  Fofi.  202. 
et  feq. 

I  yet 
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yet  it  was  to  the  general  difcontent  of  the  nation ;  and  his 
attainder  was  afterwards  reverfed  by  parliament.  There  was 
then  no  manner  of  doubt,  but  that  the  publication  of  fuch 
a  treafonable  writing  was  a  fufficient  overt  aft  of  treafon  at 
the  common  law'';  though  of  late  even  that  has  been 
queflioned. 

2.  The  fecond  fpecies  of  treafon  is,  "  if  a  man  do  vio- 
**  late  the  king's  companion,  or  the  king's  eldeft  dafdghter 
<*  unmarried,  or  the  wife  of  the  king's  eldeft  fon  and  heir." 
By  the  king's  companion  is  meant  his  wife ;  and  ty  viola- 
tion is  under ftood  carnal  knowledge,  as  well  without  force, 
as  with  it :  and  this  is  high  treafon  in  both  parties,  if  both 
be  confenting  ;  as  fome  of  the  wives  of  Henry  the  eighth  by 
fatal  experience  evinced.  The  plain  intention  of  this  law  is 
to  guard  the  blood  royal  from  any  fufpicion  of  baftardy, 
whereby  the  fucceffion  to  the  crown  might  be  rendered  du- 
bious :  and  therefore,  when  this  reafon  ceafes,  the  law  ceafes 
with  it ;  for  to  violate  a  queen  or  princefs-dowager  is  held 
to  be  no  treafon*^ (5)  :  in  like  manner  as,  by  the  feodal  law, 
it  was  a  felony  and  attended  with  a  forfeiture  of  the  fief,  if 
the  vafal  vitiated  the  wife  or  daughter  of  his  lord  ^  ;  but  not 
fo,  if  he  only  vitiated  his  widow  ^.  ijiW  j.. 

3.  The  third  fpecies  of  treafon  is,  "  if  a  man  do  levy 
"  war  againft  our  lord  the  king  in  his  realm."     And  this 

*  I  Hal.  P.C.  ii8.     I  Hawk.  P.C.  38.  ^FeuJ.l.  i.  t.  5. 

'3lnft.  9.  "  Hid.  t.  21. 


(5)  But  the  inftances  fpecified  in  the  ftatute  do  not  prove  much 
confiftency  in  the  application  of  this  reafon  ;  for  there  is  no  pro- 
teftion  given  to  the  wives  of  the  younger  fons  of  the  king,  though 
their  iffue  muft  inherit  the  crown  before  the  iffue  of  the  king's 
eldeft  daughter,  and  her  chaftity  is  only  inviolable  before  marriage, 
whilft  her  children  would  be  clearly  illegitimate. 

Before  the  25  Ed.  III.  it  was  held  to  be  high  treafon  not  only 
to  violate  the  wife  and  daughters  of  the  king,  but  alfo  the  nurfes 
iff  hiichUdrent  lesnorices  de  lour  enfatttz.     Briit.  c.S. 
iw,:.. ./  ',  may 
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may  be  done  by  taking  arms,  not  only  to  dethrone  the  king, 
but  under  pretence  to  reform  religion,  or  the  laws,  or  to 
[  82  ]  remove  evil  counfellors,  or  other  grievances  whether  real  or 
pretended  '(6).     For  the  law  does  not,  neither  can  it,  permit 
any  private  man,  or  fet  of  men,  to  interfere  forcibly  in  mat- 
ters of  fuch  high  importance  ;  efpecially  as  it  has  eftablifhed 
a  fufEcient  power,  for  thefe   purpofes,  in  the  high  court  of 
parliament :  neither  does  the  contHtution  juftify  any  private 
or  particular  refiftance  for  private  or  particular  grievances; 
though  in  cafes  of  national  oppreffion  the  nation  has  very 
juftifiably  rifen  as  one  man,  to  vindicate  the  original  contrail 
fubfifling  between  the   king  and  his  people.     To  refill  the 
king's  forces  by  defending  a  caflle  againft  them,  is  a  levying 
of  war  :  alid  fo  is  an  infurredtion  with  an  avowed  defign  to 
pull  down  all  inclofures,  all  brothels,  and  the  like ;  the  uni- 
verfality  of  the  defign  making  it  a  rebellion  againft  the  ftate, 
an  ufurpation  of  the  powers  of  government,  and  an  infolent 
invafioa  of   the  king's  authority  s.     But  a  tumult,  with  a 
view  to  pull  down  a  particular  houfe,  or  lay  open  a  particu- 
lar inclofure,  amounts  at  moft  to  a  riot ;  this  being  no  gene- 
ral   defiance   of  public    government.      So,  if  two  fubjedls 
quarrel  and  levy  war  againft  each  other,  (in  that  fpirit  of  pri- 
vate war,  which  prevailed  all  over  Europe  ^  in  the  early  feo- 
dal  times,)  it  is  only  a  great  riot  and  contempt,  and  no  trea- 
fon.     Thus  it  happened  between  the  earls  of  Hereford  and 
Gloucefter  in  20  Edw.  I.  who  raifed  each  a  little  army,  and 
committed  outrages  upon  each  other's  lands,  burning  houfes, 
attended  with  the  lofs  of  many  lives  :  yet  this  was  held  to  be 
no  high  treafon,  but  only  a  great  mifdemefnor '.     A  bare 
confpiracy  to  levy   war  does  not  amount  to  this  fpecies  of 

f  I  Hawk.  P.  C.  37.  "  Roberlfon  Ch.  V.  i.  AS-  a86. 

«  I  Hal.  P^  C.  13a.  '  I  Hal.  P.  C.  136. 


(6)  Lord  Mansfield  declared,  upon  the  trial  of  Lord  George 

Gordon,  that  it  was  the  unanimous  opinion  of  the  court,  that  an 

attempt,  by  intimidation  and  violence,  to  force  the  repeal  of  a  law, 

was  a  levying  war  againft  the  king,  and  high  treafon.  Doug.  570- 

10  treafoQ 
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treafon;  but  (if  particularly  pointed  at  the  perfon  of  the 
king  or  his  government)  it  falls  within  the  firft,  of  compalT- 
ing  or  imagining  the  king's  death  ^. 

4.  "  If  a  man  be  adherent  to  the  king's  enemies  in  his 
«  realm,  giving  to  them  aid  and  comfort  in  the  realm,  or 
**  elfewhere,"  he  is  alfo  declared  guilty  of  high  treafon. 
This  mull  likewife  be  proved  by  fome  overt  a£l,  as  by  giving 
them  intelligence  (7),  by  fending  them  provifionSj  by  felling 
them  arms,  by  treacheroufly  furrendering  a  fortrefs,  or  the 
like '.  By  enemies  are  here  underftood  the  fubjefts  of  fo-  [  83  ] 
reign  powers  with  whom  we  are  at  open  war.  As  to  foreign 
pirates  or  robbers,  who  may  happen  to  invade  our  coafts, 
without  any  open  hoftilities  between  their  nation  and  our 
ov/n,  and  without  any  commilTion  from  any  prince  or  ftate 
at  enmity  with  the  crown  of  Great  Britain,  the  giving  them 
any  afliftance  is  alfo  clearly  treafon  ;  either  in  the  light  of 
adhering  to  the  public  enemies  of  the  king  and  kingdom "", 
or  elfe  in  that  of  levying  war  againft  his  majefty.  And, 
moft  indifputably,  the  fame  adts  of  adherence  or  aid,  which 
(when  applied  to  foreign  enemies)  will  conftitute  treafon 
under  this  branch  of  the  ftatute,  will  (when  afforded  to  our 
own  fellow-fubjedls  in  a£l:ual  rebellion  at  home)  amount  to 
high  treafon  under  the  defcription  of  levying  war  againft  the 
king  ".     But  to  relieve  a  rebel,  fled  out  of  the  kingdom,  is 

^  3  Inft.9.     Fofter,  211.213.  "^  Fofter,  219. 

'  3  Iiift.  10.  °  liiJ.  216. 

(7)  Sending  intelligence  to  the  enemy  of  the  deftinations  and 
defigns  of  this  kingdom,  in  order  to  affilt  them  in  their  operations 
againft  us,  or  in  defence  of  themfelves,  is  high  treafon,  although 
fuch  correfpondence  (hould  be  intercepted.  Dr.  Henfey's  cafe, 
J  Burr.  650. 

The  fame  doftrine  was  held  by  lord  Kenyoa  and  the  court  in 
the  cafe  of  William  Stone,  who  was  tried  at  the  bar  of  the  court 
of  king's  bench  in  Hilary  term  1 796.  In  that  cafe  it  was  held, 
that  fending  a  paper  to  the  enemy,  though  it  was  afterwards  inter- 
cepted, contairung  advice  not  to  invade  this  cJountry,  if  fent  with 
the  intention  of  affifting  their  councils  in  their  conduA  and  in  the 
profecution  of  the  war,  was  high  treafon.     6  T,  Ji.^zy. 

no 
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iio  treafon :  for  the  ftatute  is  taken  ftriftly,  and  a  rebel  is 
not  an  enemy :  an  enemy  being  always  the  fubjefl  of  fdme 
foreign  prince,  and  one  who  owes  no  allegiance  to  the  crown 
of  England  °.  And  if  a  perfon  be  under  circumftances  of 
adlual  force  and  ctonftraint,  through  a  well-grounded  appre- 
henfion  of  injury  to  his  life  or  perfon,  this  fear  or  compulfion 
will  excufe  his  even  joining  with  either  rebels  or  enemies  in 
the  kingdom,  provided  he  leaves  them  whenever  he  hath  a 
fafe  opportunity  °. 


r 


5.  "If  a  man  counterfeit  the  king's  great  or  privy  feal,** 
this  is  alfo  high  treafon.  But  if  a  man  take  -wax  bearing 
the  impreffion  of  the  great  feal  off  from  one  patent,  and  fixe§ 
it  to  another,  this  is  held  to  be  only  an  abufe  of  the  feal, 
and  not  a  counterfeiting  of  it :  as  was  the  cafe  of  a  certain 
chaplain,  who  in  fuch  manner  framed  a  difpenfation  for  non- 
refidence.  But  the  knavifh  artifice  of  a  lawyer  much  ex- 
ceeded this  of  the  divine.  One  of  the  clerks  in  chancery 
glewed  together  two  pieces  of  parchment ;  on  the  uppermoft 
of  which  he  wrote  a  patent,  to  which  he  regularly  obtained 
the  great  feal,  the  label  going  through  both  the  flcins.     He 

[  84  ]  then  diffolved  the  cement ;  and  taking  off  the  written  patent, 
on  the  blank  Ikin  wrote  a  frelh  patent,  of  a  different  import 
from  the  former,  and  publifhed  it  as  true.  This  was  held 
no  counterfeiting  of  the  great  feal,  but  only  a  great  mifpri- 
fion  \  and  fir  Edward  Coke  p  mentions  it  with  fome  indigna- 
tion, that  the  party  was  living  at  that  day. 

6.  The  fixth  fpecies  of  treafon  under  this  ftatute,  is  **  if 
"  a  man  counterfeit  the  king's  money ;  and  if  a  man  bring 
**  falfe  money  into  the  realm  counterfeit  to  the  money  of 
**  England,  knowing  the  money  to  be  falfe,  to  merchan- 
**  dize  and  make  payment  withal."  As  to  the  firft  branch, 
counterfeiting  the  king's  money ;  this  is  treafon,  whether 
the  falfe  money  be  uttered  in  payment  or  not.  Alfo  if  the 
king's  own  minters  alter  the  ftandard  or  alloy  eftabliflied  by 
law,  it  is  treafon.     But  gold  and  filver  money  only  are  held 

•  z  H»yirk.  P.  C.  38.  "  Fofter,  *i6.  p  3  Infl.  x6». 

v..t  '  'to 


eh.6.  Wrongs.  84 

to  be  within  the  ftatute  1.  With  regard  likewife  to  the  fe- 
cond  branch,  importing  foreign  counterfeit  money,  in  order 
to  utter  it  here ;  it  is  held  that  uttering  it,  without  import- 
ing it,  is  riot  within  the  ftatute  "■.  But  of  this  we  fhall  pre- 
fently  fay  more. 

7.  The  laft  fpecies  of  treafon  afcertained  by  the  ftatute, 
is  "  if  a  man  flay  the  chancellor,  treafurer,  or  the  king's 
*<  juftices  of  the  one  bench  or  the  other,  juftices  in  eyre,  or 
**  juftices  of  affize,  and  all  other  juftices  afligned  to  hear  and 
«  determine,  being  in  their  places  doing  their  offices."  Thefe 
high  magiftrates,  as  they  reprefent  the  king's  majefty  during 
the  execution  of  their  offices,  are  therefore  for  the  time 
equally  regarded  by  the  law.  But  this  ftatute  extends  only 
to  the  a£tual  killing  of  them,  and  not  wounding,  or  a  bare 
attempt  to  kill  them.  It  extends  alfo  only  to  the  officers 
therein  fpecified ;  and  therefore  the  barons  of  the  exchequer, 
as  fuch,  are  not  within  the  proteiflion  of  this  aft ' :  but  the 
lord  keeper  or  commiffioners  of  the  great  feal  now  feem  to 
be  within  it,  by  virtue  of  the  ftatutes  5  Eliz.  c.  18.  and  i  W. 
&M.C.  21.(8) 

Thus  careful  was  the  legiflature,  in  the  reign  of  Edward  C  85  ] 
the  third,  to  fpecify  and  reduce  to  a  certainty  the  vague  no- 
•i  I  Hawk.  P.  C.  41,       .      ,    '  Hid.  43'  "^  i  Hal.  P.  C.  aji. 

(8)  By  the  ftatute  7  Ann.  c.21.  it  is  made  high  treafon  to  flay 
any  of  the  lords  of  feflion,  or  lords  of  jufticiary,  fitting  in  judg- 
ment ;  or  to  counterfeit  the  king's  feals  appointed  by  the  act  of 
union.  The  ftatute  7  Ann.  c.  21.  has  alfo  enadled  that  the  crimes 
of  high  treafon  and  mifprifion  of  treafon  fhall  be  exa6lly  the 
fame  in  England  and  Scotland ;  and  that  no  a£ts  in  Scotland, 
except  thofe  above  fpecified,  fhall  be  conftrued  high  treafon  in 
Scotland,  which  are  not  high  treafon  in  England. 

And  all  perfbns  profecuted  in  Scotland  for  high  treafon,  or 
mifprifion  of  treafon,  fhall  be  tried  by  a  jury,  and  in  the  fame 
manner  as  if  they  had  been  profecuted  for  the  fame  crime  in 
England. 
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tions  of  treafon,  that  had  formerly  prevailed  in  our  courts. 
But  the  a6l  does  not  (lop  here,  but  goes  on.  "  Becaufe 
"  other  like  cafes  of  treafon  may  happen  in  time  to  come, 
"  which  cannot  be  thought  of  nor  declared  at  prefent,  it  is 
"  accorded,  that  if  any  other  caufe  fuppofed  to  be  treafon, 
"  which  is  not  above  fpecified,  doth  happen  before  any 
"  judge ;  the  judge  ftiall  tarry  without  going  to  judgment  of 
"  the  treafon,  till  the  caufe  be  (hewed  and  declared  before 
"  the  king  and  his  parliament,  whether  it  ought  to  be  judged 
"  treafon,  or  other  felony."  Sir  Matthew  Hale  ^  is  very 
high  in  his  encomiums  on  the  great  wifdom  and  care  of  the 
parliament,  in  thus  keeping  judges  within  the  proper  bounds 
and  limits  of  this  a£^,  by  not  fufFering  them  to  run  out  (upon 
their  own  opinions)  into  conflrudiive  treafons,  though  in 
cafes  that  feem  to  them  to  have  a  like  parity  of  reafon,  but 
referving  them  to  the  decifion  of  parliament.  This  is  a  great 
fecurity  to  the  public,  the  judges,  and  even  this  facred  a£l 
itfelf ;  and  leaves  a  weighty  memento  to  judges  to  be  careful 
and  not  over-hafty  in  letting  in  treafons  by  conftru£t;ion  or 
interpretation,  efpecially  in  new  cafes  that  have  not  been 
refolved  and  fettled.  2.  He  obferves,  that  as  the  authorita- 
tive decifion  of  thefe  cafus  omijft  is  referved  to  the  king  and 
parliament,  the  molt  regular  way  to  do  it  is  by  a  new  decla- 
rative aft :  and  therefore  the  opinion  of  any  one  or  of  both 
houfes,  though  of  very  refpeflable  weight,  is  not  that  folemn 
declaration  referred  to  by  this  aft,  as  the  only  criterion  for 
judging  of  future  treafons. 

In  confequence  of  this  power,  not  indeed  originally 
granted  by  the  ftatute  of  Edward  III.,  but  conftitutionally 
inherent  in  every  fubfequent  parliament,  (which  cannot  be 
abridged  of  any  rights  by  the  a£l  of  a  precedent  one,)  the 
legiflature  was  extremely  liberal  in  declaring  new  treafons 
in  the  unfortunate  reign  of  king  Richard  the  fecond ;  as, 
particularly  the  killing   of   an   embaflador  was    made    fo ; 

which  feems  to  be  founded  upon  better  reafon  than  the  mul- 
j  • 

*  I  Hal.  P.  C.  259. 
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titude  of  other  points,  that  were  then  ftrained  up  to  this 
high  offence :  the  moft  arbitrary  and  abfurd  of  all  which 
was  by  the  ftatute  21  Ric.  II.  c.  ^.  which  made  the  bare 
purpofe  and  intent  of  killing  or  depofing  the  king,  without 
any  overt  a£t  to  demonftrate  it  high  treafon.  And  yet  fo 
little  efFeft  have  over-violent  laws  to  prevent  any  crime,  that 
within  two  years  afterwards  this  very  prince  was  both  de- 
pofed  and  murdered.  And  in  the  firft  year  of  his  fucceflbr's 
reign,  an  aft  was  pafled ",  reciting  "  that  no  man  knew 
**  how  he  ought  to  behave  himfelf,  to  do,  fpeak,  or  fay,  for 
"  doubt  of  fuch  pains  of  treafon  ;  and  therefore  it  was  ac- 
"  corded,  that  in  no  time  to  come  any  treafon  be  judged 
"  otherwife  than  was  ordained  by  the  ftatute  of  king  Ed- 
"  ward  the  third."  This  at  once  fwept  away  the  whole  load 
of  extravagant  treafons  introduced  in  the  time  of  Richard  the 
fecond.^ 

But  afterwards,  between .  the  reign  of  Henry  the  fourth 
and  Queen  Mary,  and  particularly  in  the  bloody  reign  of 
Henry  the  eighth,  the  fpirit  of  inventing  new  and  ftrange 
treafons  was  revived;,  among  which  we  may  reckon  the 
offences  of  clipping  money  j  breaking  prifon  or  refcue,  when 
the  prifoner  is  committed  for  treafon  i  burning  houfes  to. 
extort  money  ;  ftealing  cattle  by  Welfhmen  ;  counterfeiting 
foreign  coin ;  wilful  poifoning  ;  execrations  againft  the  king, 
calling  him  opprobrious  names  by  public  writing ;  counter- 
feiting the  fign  manual  or  fignet;  refufing  to  abjure  the 
pope;  deflowering  or  marrying,  without  the  royal  licence, 
any  of  the  king's  children,  fifters,  aunts,  nephews,  or  nieces ; 
bare  folicitation  of  the  cfiaftity  of  the  queen  or  princefs,  or 
advances  made  by  themfelves ;  marrying  with  the  king,  by 
a  woman  not  a  virgin,  without  previoufly  difcovering  to  him 
fuch  her  unchafte  life ;  judging  or  believing  (manifefted  by 
any  overt  a6t)  the  king  to  have  been  lawfully  married  to  Ann 
of  Cleve ;  derogating  from  the  king's  royal  ftyle  and  title ; 
impugning  his  fupremacy ;  and  affembling  riotouily  to  the- 
number  of  twelve,  and  not  difperfing  upon  proclamation : 

"  Sut.  I  Hen.  IV.  c.  10. 
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all  which  new-fangled  treafons  were  totally  abrogated  by  the 
ftatute  I  Mar.  c.  i-  which  once  more  reduced  all  treafons  to 
the  ftandard  of  the  ftatute  25  Edw.  III.  Since  which  time, 
though  the  legiflature  has  been  more  cautious  in  creating  new 
offences  of  this  kind ;  yet  the  number  is  very  confiderably 
increafed,  as  we  (hall  find  upon  a  fhort  review  (9). 

These  new  treafons,  created  fince  the  ftatute  i  Mar.  c.  i. 
and  not  comprehended  under  the  defcription  of  ftatute 
25  Edw.  III.  I  ftiall  comprize  under  three  heads,  i.  Such  as 
relate  to  papifts.  2.  Such  as  relate  to  falfifying  the  coin  or 
other  royal  fignatures-  3.  Such  as  are  created  for  the  fecu- 
rity  of  the  proteftant  fucceffion  in  the  houfe  of  Hanover. 

I.  The  firft  fpecies,  relating  to papiflsy  was  confidered  in 
a  preceding  chapter,  among  the  penalties  incurred  by  that 
branch  of  non-conformifts  to  the  national  church ;  wherein 
we  have  only  to  remember,  that  by  ftatute  5  Eliz.  c.  i.  to 
defend  the  pope's  jurifdiflion  in  this  realm  is,  for  the  firft 
time,  a  heavy  mifdemefnor :  and,  if  the  offence  be  repeated, 
it  is  high  treafon.  Alfo  by  ftatute  27  Eliz.  c.  2.  if  any 
popifh  prieft,  born  in  the  dominions  of  the  crown  of  Eng- 
land, fliall  come  over  hither  from  beyond  the  feas,  unlefs 
driven  by  ftrefs  of  weather  ",  and  departing  in  a  reafonable 
time  *  j  or  Ihall  tarry  here  three  days  without  conforming  to 
the  church,  and  taking  the  oaths ;  he  is  guilty  of  high  trea- 
fon. And  by  ftatute  3  Jac  I.  c.  4.  if  any  natural-born  fub- 
jeO:  be  withdrawn  from  his  allegiance,  and  reconciled  to  the 
pope  or  fee  of  Rome,  or  any  other  prince  or  ftate,  both  he 
and  all  fuch  as  procure  fuch  reconciliation  fliall  incur  the  guilt 
of  high  treafon.  Thefe  were  mentioned  under  the  divifion 
before  referred  to,  as  fpiritual  offences,  and  I  now  repeat 
them  as  temporal  ones  alfo  i  the  reafon  of  diftinguiftiing  thefe 
overt  a£ls  of  popery  from  all  others,  by  fetting  the  mark  of 
high  treafon  upon  them,  being  certainly  on  a  civil,  and  not 

"  Sir  T.  Raym.  377.  *  Latch,  i, 

■       ....'.^i   ...... ■  ■■     ,. 

(9)  The  I  Mar.  c.  i .  was  only  a  confirmation  fo  far  of  a  much 
more  important  ftatute,  viz.  1  Ed.  VI.  c.  12. 
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on  a  religious,  account.  For  every  popifli  prieft  of  courfe 
renounces  his  allegiance  to  his  temporal  fovereign  upon  taking 
orders ;  that  being  inconfiftent  with  his  new  engagements  of 
canonical  obedience  to  the  pope ;  and  the  fame  may  be  faid 
of  an  obftinate  defence  of  his  authority  here,  or  a  formal  re- 
conciliation to  the  fee  of  Rome,  which  the  ftatute  conftrues  [ 
to  be  a  withdrawing  from  one's  natural  allegiance;  and 
therefore,  befides  being  reconciled  "  to  the  pope,"  it  alfo 
adds,  */  or  any  other  prince  or  ftate."  (9) 

(9)  In  confequence  of  infults  and  outrages,  which  had  been 
publicly  offered  to  the  perfon  of  the  king,  and  of  the  great  multi- 
tude of  feditious  publications  aiming  at  the  overthrow  of  the  go- 
vernment of  this  country,  and  alfo  of  the  frequent  leditious  meet- 
ings and  affemblies  held  at  that  time  to  deftroy  the  fecurity  and 
tranquillity  of  the  public,  two  aAs  of  parliament  were  paffed  in 
the  36th  year  of  his  prefent  Majefly's  reign,  one  intitled  "  An  aft 
•*  for  the  fafety  and  prefervation  of  his  Majefty's  perfon  and  go- 
"  vernment  againft  treafonable  and  feditious  pradtices  and  at- 
**  tempts  ;"  and  the  other,  "  An  aft  for  the  more  effeftually  pre- 
**  venting  feditious  meetings  and  affemblies." 

By  the  firft  it  was  enafted,  that  if  any  perfon  (hould  compafs, 
imagine,  or  intend,  death,  deftruftion,  or  any  bodily  harm  to  the 
perfon  of  the  king,  or  to  depofe  him,  or  to  levy  war,  in  order  by 
force  to  compel  him  to  change  his  meafures  or  counfels,  or  to 
overawe  either  houfe  of  parliament,  or  to  excite  an  invafion  of  any 
of  his  Majefty's  dominions,  and  fhall  exprefs  and  declare  fuch  in- 
tentions by  printing,  writing,  or  any  overt  aft,  he  fliall  fuffer  death 
as  a  traitor. 

And  if  any  one  by  writing,  printing,  preaching,  or  other  fpeak- 
ing,  fhall  ufe  any  words  or  fentences  to  excite  the  people  to  hatred 
and  contempt  of  the  king,  or  of  the  government  and  conftitution 
of  this  realm,  he  fhall  incur  the  puni(hment  of  a  high  mifdemeanor  ; 
that  is,  fine,  imprifonment,  and  pillory  :  and  for  a  fecond  offence, 
he  is  fubjeft  to  a  fimilar  punifhment,  or  tranfportation  for  feven 
years,  at  the  difcretion  of  the  Court. 

But  a  profecution  for  a  mifdemeanor  under  this  aft  muft  be 
brought  within  fix  months.  And  this  ftatute  fhall  not  affeft  any 
profecution  for  the  fame  crimes  by  the  common  law,  unlefs  a  pro- 
fecution be  previoufly  commenced  under  the  itatute.     This  ftatute 
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2.  With  regard. to  treafons  relative  to  the  coin  or  other 
royal Jignatures,  we  may  recolleft  that  the  only  two  offences 


is  to  continue  in  force  until  the  end  of  the  next  feffion  of  parlia- 
ment after  the  demife  of  the  crown.     36  Geo.  III.  c.  7. 

The  other  ftatute  for  the  fuppreffion  of  feditious  meetings  en- 
a6t&,  that  no  meeting  exceeding  the  number  of  fifty  perfons  {hall 
be  holden  for  the  purpofe  of  any  petition  or  remonftrance  to  the 
king  or  either  houfe  of  parliament,  for  the  alteration  of  any  mat- 
ters eftabliflied  in  church  or  (late,  or  for  the  purpofe  of  deliberat- 
ing upon  any  grievance  in  the  fame,  unlefs  notice  of  fuch  a  meet- 
ing be  given  in  the  names  of  feven  houfeholders  in  fome  public 
newfpaper  five  days  at  the  leaft  before  the  meeting ;  and  every 
publifher  of  a  newfpaper,  who  advertifes  fuch  a  meeting  without 
fuch  a  notice  as  is  particularly  defcribed  in  the  ftatute,  (hall  for- 
feit the  fum  of  50I. 

Or  inftead  of  being  inferted  in  a  newfpaper,  it  may  be  fent  five 
days  before  the  meeting  to  the  clerk  of  the  peace  of  the  county, 
who  (hall  immediately  tranfmit  a  copy  of  it  to  three  juftices  of 
the  peace  refident  within  the  county.  But  all  meetings,  without 
fuch  previous  notice,  confifting  of  more  than  fifty  perfons,  af- 
fembled  for  the  aforefaid  purpofes,  fhall  be  unlawful  afFemblies  : 
and  if,  after  a  proclamation  made  by  a  magiftrate  to  difperfe, 
more  than  twelve  continue  together,  they  will  be  guilty  of  a 
capital  felony.  And  if,  in  a  meeting  held  purfuant  to  notice,  it 
fhall  either  be  propofed  in  the  notice,  or  any  one  (hall  propofe  at 
the  meeting,  to  alter  without  authority  of  parliament  any  matter 
eftabli(hed  by  law,  or  make  any  propofition  to  excite  hatred  againft 
the  king,  or  the  conftitution,  then  one  or  more  juftices  may  order 
the  affembly  to  difperfe,  and  may  order  the  perfons  who  made 
fuch  propofitions  to  be  taken  into  cuftody.  And  every  perfon 
who  (hall  obftruft  any  magiftrate  in  the  difchargc  of  his  duty  in 
enforcing  the  direftions  of  this  ftatute,  (hall  fufFer  death  without 
benefit  of  clergy. 

The  magiftrates  in  Scotland  have  the  fame  authority  as  juftices 
of  the  peace  in  England. 

And  if  any  perfon  ftiall  open  a  houfe  where  leftures  (hall 
be  read  upon  public  grievances,  or  the  laws  and  government  of 
thefe  kingdoms,  to  which  perfons  (hall  be  admitted  for  money, 
fuch  houfe,  unlefs  previoufly  licenfed,  (hall  be  confidered  a  dif- 

12  orderly 
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refpedting  the  coinage,  which  are  made  treafon  by  the  ftatute 
25  Edw.  III.,  are  the  actual  counterfeiting  the  gold  and  filver 
coin  of  this  kingdom  ;  or  the  importing  fuch  counterfeit  mo- 
ney with  intent  to  utter  it,  knowing  it  to  be  falfe.  But  thefe 
not  being  found  fufficient  to  reftrain  the  evil  pra6lices  of 
coiners  and  falfe  moneyers,   other  ftatutes  have  been  fince 

orderly  houfe  ;  and  the  perfon  by  whom  it  is  opened  ftiall  forfeit 
100/.  ;  and  all  other  perfons  concerned,  as  the  prefident  or  chair- 
man at  fuch  leftures,  or  who  (hall  pay  or  receive  money  for 
admiflion,  or  who  ftiall  deliver  out  tickets,  fhall  alfo  forfeit  the 
fame  fum.  But  two  juftices  may  grant  a  licence  to  read  fuch 
leftures,  which  ftiall  continue  in  force  for  one  year,  unlefs  fooner 
revoked  by  the  juftices  at  the  quarter  feflions.  But  the  ftatute 
does  not  extend  to  leftures  delivered  in  the  univerfities,  or  to  dif- 
courfes  given  by  fchool-mafters  to  thdr  fcholars.  Profecutions 
and  actions  under  this  ftatute  to  be  commenced  within  three  months 
after  the  offence.     36  Geo.  III.  c.  8. 

This  laft  ftatute  was  a  temporary  a6t,  and  at  the  conclulion  of 
the  peace  with  France  was  fuffered  to  expire. 

The  feditious  meetings  which  were  held  before  the  paifing  of 
this  ftatute  were  in  fa6t  temporary  infurreftions,  and  a  fcandal  to 
any  regular  government ;  and  however  vehement  the  arguments  of 
fome,  but  principally  of  thofe  whom  it  was  intended  to  re- 
ftrain, that  public  liberty  was  endangered,  yet  it  ought  to  be 
remembered  that  public  liberty  cannot  exift  without  pubhc  fecu- 
rity.  The  antient  conftitutional  meetings  for  the  inveftigation 
of  public  affairs,  with  which  our  forefathers  were  contented,  were 
not  in  the  fmalleft  degree  affefted  by  this  ftatute.  A  public 
meeting  might  at  any  time  be  called  to  take  into  confideration  the 
ftate  of  the  nation  or  the  conduct  of  the  King's  minifters  by  a 
lord  lieutenant,  cujlos  rotulorumt  flieriff  of  a  county,  a  convener  of 
a  county  or  ftewartry  in  Scotland^  two  juftices  of  the  peace,  the 
major  part  of  a  grand  jury  either  at  the  affizes  or  quarter-feffions, 
the  mayor  or  head  officer  of  any  city  or  town  corporate,  or  the 
alderman  or  head  officer  of  any  ward  or  divifion,  or  any  corporate 
body.  All  thefe  might  in  their  refpe6live  jurifdiftions  call  public 
meetings,  which  had  the  fame  uncontrolled  power  of  difcuffion 
as  they  had  before  the  ftatute.  Could  then  any  wife  and  well- 
intentioned  Englilhman  fay  that  his  liberty  was  violated  by  this 
valuable  ftatute  ? 

H  4  made 
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made  for  that  purpofe.    The  crime  itfelf  is  made  a  fpecies  of 
high  treafon ;  as  being  a  breach  of  allegiance,  by  infringing 
the  king's  prerogative  and  affumlng  one  of  the  attributes  of 
the  fovereign  to  whom  alone  it  belongs  to  fet  the  value  and 
denomination  of  coin  made  at  home,  or  to  fix  the  currency 
of  foreign  money  :  and  befides,  as  all  money  which  bears 
the  {lamp  of  the  kingdom  is  fent  into  the  world  upon  the 
public  faith,  as  containing  metal  of  a  particular  weight  and 
ftandard,  whoever  falfifies  this   is   an    offender  againft  the 
ftate,  by  contributing  to  render  that  public  faith  fufpefted. 
And  upon  the  fame  reafons,  by  a  law  of  the  emperor  Con- 
flantine  y,  falfe  coiners  were  declared  guilty  of  high  treafon, 
and  were  condemned  to  be  burnt  alive :  as,  by  the  laws  of 
Athens^  all  counterfeiters,  debafers,  and  diminifliers  of  the 
current  coin  were  fubjefted  to  capital  punifhment.     How- 
ever, it  mufl  be  owned,  that  this  method  of  reafoning  is  a 
little  overftrained  :  counterfeiting  or  debafing  the  coin  being 
ufually  pradtifed,  rather  for  the  fake  of  private  and  unlawful 
lucre,  than  out  of  any  difafFe£lion  for  the  fovereign.     And 
therefore  both  this  and  its  kindred  fpecies  of  treafon,  that  of 
counterfeiting  the  feals  of  the  crown  or  other  royal  fignatures, 
feem  better  denominated  by  the  later  civilians  a  branch  of  the 
crimen  falji  or  forgery,  (in  which  they  are  followed  by  Glan- 
X  89  ]  vil  %  Bradlon  ^,  and  Fleta%)  than   by  Conftantine  and  our 
Edward  the  third,   a  fpecies  of  the  crimen  laefae  majejiatis  or 
high  treafon.     For  this  confounds  the  diftin£bion  and  pro- 
portion of  offences ;  and,  by  affixing  the  fame  ideas  of  guilt 
upon  the  man  who  coins  a  leaden  groat  and  him  who  affafli' 
nates  his  fovereign,  takes  off  from  that  horror  which  ought 
to  attend  the  very  mention  of  the  crime  of  high  treafon,  and 
makes  it  more  familiar  to  the  fubjeft.     Before  the  ftatute 
25  Edw.  III.  the  offence  of  counterfeiting  the  coin  was  held 
to  be  only  a  fpecies  of  petit  treafon  ** ;  but  fubfequent  afts  in 
their  new  extenfions  of  the  offence  have  followed  tlie  example 

f   C.  9.  24.  2.      CtJ.    Tbeod.  de  falfa          ^  f.3.  <:.3.  §  I  U  a. 

tnonetn,l.^.  '  /  I.  c.  a«. 

'  F«it.  Ant.  b.  I.  c.  26.  "^  I  Hal.  P.  C.  aZ4. 
«  t.i^.c.-j. 
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of  that  ftatute,  and  have  made  it  equally  high  treafon  with 
an  endeavour  to  fubvert  the  government,  though  not  quite 
equal  in  it's  puniftiment. 

In  confequence  of  the  principle  thus  adopted,  the  ftatute 
I  Mar.  c.  I.  having  at  one  ftroke  (10)  repealed  all  interme- 
diate treafons  created  fince  the  25  Edw.  III.  it  was  thought 
expedient  by  ftatute  i  Mar.  ft.  2.  c.  6.  to  revive  two  fpecies 
thereof,  viz.  i .  That  if  any  perfon  falfely  forge  or  counter- 
feit any  fuch  kind  of  coin  of  gold  or  filver,  as  is  not  the  pro- 
per coin  of  this  realm,  but  ftiall  be  current  within  this  realm 
by  confent  of  the  crowii ;  or,  2.  ftiall  falfely  forge  or  coun- 
terfeit the  fign  manual,  privy  fignet,  or  privy  feal ;  fuch  of- 
fences fliall  be  deemed  high  treafon.  And  by  ftatute  i  &  2  P. 
&  M.  c.  1 1,  if  any  perfons  do  bring  into  this  realm  fuch  falfe 
or  counterfeit  foreign  money,  being  current  here,  knowing 
the  fame  to  be  falfe,  with  intent  to  utter  the  fame  in  payment, 
they  fliall  be  deemed  offenders  in  high  treafon.  The  money 
referred  to  in  thefe  ftatutes  muft  be  fuch  as  is  abfolutely  cur- 
rent here,  in  all  payments,  by  the  king's  proclamation  j  of 
which  there  is  none  at  prefent,  Portugal  money  being  only 
taken  by  confent,  as  approaching  the  neareft  to  our  ftandard  : 
and  falling  in  well  enough  with  our  divifions  of  money  into 
pounds  and  fhillings  :  therefore  to  counterfeit  it  is  not  high 
treafon,  but  another  inferior  offence  (11).  Clipping  or  defacing 

(10)  This  was  done  far  more  effedually  fix  years  before  by 
I  Ed.  VI.  C.12. 

The  objeft  of  this  ftatute,  by  this  needlefs  repetition,  feems  only 
an  endeavour  to  continue  to  Mary  the  popularity  which  had  been 
fo  juflly  gained  by  her  brother. 

(11)  But  now  by  the  37  Geo.  III.  c.  126.  if  any  perfon  fhall 
coin  or  counterfeit  any  kind  of  foreign  gold  or  filver  coin,  though 
not  current  within  this  realm,  he  fhall  be  guilty  of  felony,  and 
may  be  tranfported  for  feven  years  j  and  if  any  perfon  knowingly 
and  fraudulently  fhall  bring  any  counterfeit  coin  into  the  kingdom, 
"he  fhall  be  fubjedl  to  the  fame  punifhment- 

And  if  any  perfon  knowingly  utter,  or  tender  in  payment,  or 
pay  any  fuch  counterfeit  foreign  coin,  for  the  firft  offence  he  fhall 

be 
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the  genuine  coin  was  not  hitherto  included  in  thefe  ftatutes  ; 
though  an  offence  equally  pernicious  to  trade,  and  an  equal 
[  90  ]  infult  upon-  the  prerogative,  as  well  as  perfonal  affront  to 
the  foverelgn ;  whofe  very  image  ought  to  be  had  in  reve-^ 
rence  by  all  loyal  fubjefts.  And  therefore  among  the  Ro- 
mans %  defacing  or  even  melting  down  the  emperor's  ftatues 
was  made  treafon  by  the  Julian  law ;  together  with  other 
offences  of  the  like  fort,  according  to  that  vague  conclufion, 
<*  aliudve  quid  ftmile  ft  admijerint."  And  now,  in  England, 
by  ftatute  5Eliz.  c.  11.  clipping,  wafhing,  rounding,  or 
filing,  for  wicked  gain's  fake,  any  of  the  money  of  this 
realm,  or  other  money  fuffered  to  be  current  here,  fhall  be 
adjudged  high  treafon  ;  and  by  ftatute  18  Eliz.  c.  1.  (becaufe 
"  the  fame  law,  being  penal,  ought  to  be  taken  and  expounded 
"  ftri£Hy  according  to  the  words  thereof,  and  the  like  of- 
**  fences,  not  by  any  equity  to  receive  the  like  punifhment  or 
**  pains,")  the  fame  fpecies  of  offences  is  therefore  defcribed. 
in  other  more  general  words ;  viz.  impairing,  diminifhing, 
falfifying,  fcaling,  and  lightening ;  and  made  liable  to  the 
fame  penalties.  By  ftatute  8  &  9  W.  III.  c.  26.  made  per- 
petual by  7  Ann.  c.  25.  whoever,  without  proper  authority, 
Ihall  knowingly  make  or  mend,  or  aflift  in  fo  doing,  or  fliall 
buy,  fell,  conceal,  hide,  or  knowingly  have  in  his  poffeffion, 
any  implements  of  coinage  fpecified  in  the  a£l,  or  other  tools 
or  inftruments  proper  only  for  the  coinage  of  money  ;  or 
fliall  convey  the  fame  out  of  the  king's  mint ;  he,  together 
with  his  counfeilors,  procurers,  aiders,  and  abettors  ftiall  be 
guilty  of  high  treafon,  which  is  by  much  the  fevereft  branch 

'  Ff.  48.  4.  6. 

be  imprifoned  fix  months,  and  find  fureties  for  his  good  be- 
haviour for  fix  more ;  for  the  fecond  offence  he  fhall  be  im- 
prifoned two  years ;  and  for  the  third  he  fhall  be  guilty  of  capital 
felony. 

And  if  any  perfon  without  lawful  excufe  fhall  have  more  than 
five  fuch  counterfeit  pieces  in  his  cuflody,  he  may  be  convifted 
before  a  juflice,  and  forfeit  from  40J.  to  5/.  for  each  piece,  and 
for  failure  of  payment  may  be  imprifoned  three  months. 

of 
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of  the  coinage  law.  The  ftatute  goes  on  farther,  and 
enadls  that  to  mark  any  coin  on  the  edges  with  letters,  or 
otherwife  in  imitation  of  thofe  ufed  in  the  mint ;  or  to 
colour,  gild,  or  cafe  over  any  coin  refembling  the  current 
coin,  or  even  round  blanks  of  bafe  metal ;  fhall  be  con- 
ftrued  high  treafon.  But  all  profecutions  on  this  aft  are  to 
be  commenced  within  three  months  after  the  commiffion  of 
the  offence :  except  thofe  for  making  or  amending  any 
coining  tool  or  inftrument,  or  for  making  money  round  the 
edges;  which  are  directed  to  be  commenced  within  ftx 
months  after  the  offence  committed*" (12).  And,  laftly,  by 
ftatute  15  &  16  Geo.  II.  c,  28.  if  any  perfon  colours  or 
alters  any  (hilling  or  fixpence,  either  lawful  or  counterfeit, 
to  make  them  refpe£Hvely  refemble  a  guinea  or  half-guinea  •,  [91  3 
or  any  halfpenny  or  farthing  to  make  them  refpeftively  re- 
femble a  (hilling  or  fixpence ;  this  is  aifo  high  treafon :  but  ' 
the  offender  (hall  be  pardoned,  in  cafe  (being  out  of  prifon) 

^  Stat.  7  Ann.  c.  25.  ,  . 


(22)  If  a  perfon  is  apprehended  in  the  a6l  of  coining,  or  is 
proved  to  have  made  a  confiderable  progrefs  in  making  counterfeit 
pieces  refembling  the  gold  or  filver  coin  of  this  realm,  yet  if  they 
are  fo  imperfeft  as  that  no  one  would  take  them,  he  cannot  be 
convifted  upon  the  charge  of  coining  under  this  ftatute.  Leach,  71. 
1 26,  But  he  may  be  convicted,  if  he  has  made  blank  pieces  with- 
out any  impreffion  to  the  fimilitude  of  filver  coin  worn  fmooth  by 
time,     Welch's  cafe.  Ibid.  293. 

Or  if  any  one  fhall  put  pieces  of  mixed  metal  into  aqua  fortis, 
which  attrafts  the  bafer  metal  and  leaves  the  filver  upon  the  fur- 
face,  or,  as  the  vulgar  fay,  draws  out  the  filver,  this  is  held  to  be 
colouring  under  this  flatute.     Lavey's  cafe.  Ibid.  140. 

In  a  cafe  at  Durham,  where  a  man  had  been  committed  more 
than  three  months  before  his  trial  for  coining  under  this  ftatute, 
and  upon  conviftion  his  cafe  was  referved  for  the  opinion  of 
the  judges,  they  determined  that  the  commitment  was  the 
commencement  of  the  profecution,  otherwife  this  crime  might 
be  committed  with  impunity  half  the  year  in  the  four  northern 
counties. 

he 
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he  difcovers  and  convi<£ls  two  other  offenders  of  the  fame 
kind. 

3.  The  other  new  fpecies  of  high  treafon  is  fuch  as  is 
created  for  the  fecurity  of  the  protejlant  fuccejjion  over  and 
above  fuch  treafons  againft  the  king  and  government  as  were 
compri/ed  mider  the  ftatute  25  Edw.  III.  For  this  purpofe, 
after  the  aft  of  fettlement  was  made,  for  transferring  the 
crown  to  the  illuftrious  houfe  of  Hanover,  it  was  enafted  by 
ftatute  13  &  I4"W.  ni.  c.  3.  that  the  pretended  prince  of 
Wales,  who  was  then  thirteen  years  of  age  and  had  aflumed 
the  title  of  king  James  III.,  fhould  be  attainted  of  high  trea- 
fon ;  and  it  was  made  high  treafon  for  any  of  the  king's  fub- 

'  je<fls,  by  letters,  meflages,  or  otherwifc,  to  hold  correfpond- 

ence  with  him,  or  any  perfon  employed  by  him,  or  to  remit 
anv  money  for  his  ufe,  knowing  the  fame  to  be  for  his  fer- 
vice.  And  by  ftatute  17  Geo.  II.  c.  39.  it  is  enafted,  that  if 
any  of  the  fons  of  the  pretender  ftiall  land  or  attempt  to  land 
in  this  kingdom,  or  be  found  in  Great  Britain,  or  Ireland,  or 
any  of  the  dominions  belonging  to  the  fame,  he  fhall  be 
Judged  attainted  of  high  treafon,  and  fufFer  the  pains  thereof. 
And  to  correfpond  with  them,  or  to  remit  money  for  their 
ufe,  is  made  high  treafon  in  the  fame  manner  as  it  was  to 
correfpond  with  the  father.  By  the  ftatute  i  Ann.  ft.  2. 
c  17,  if  any  perfon  (hall  endeavour  to  deprive  or  hinder  any 
perfon,  being  the  next  in  fucceflion  to  the  crown  according 
to  the  limitations  of  the  %€t  of  fettlement,  from  fucceeding 
to  the  crown,  and  ftiall  malicioufly  and  direftly  attempt  the 
fame  by  any  overt  aft,  fuch  offence  fhall  be  high  treafon. 
And  by  ftatute  6  Ann.  c.  7.  if  any  perfon  fhall  m:^licioufly, 
advifedly,  and  direftly,  by  writing  or  printing,  maintain  and 
affirm,  that  any  other  perfon  hath  any  right  or  title  to  the 
crown  of  this  realm,  otherwife  than  according  to  the  aft 
of  fettlement ;  or  that  the  kings  of  this  realm  with  the  au- 
thority of  parliament  are  not  able  to  make  laws  and  ftatutes, 

[  92  ']  to  bind  the  crown  and  the  defcent  thereof ;  fuch  perfon  fliall 
be  guilty  of  high  treafon.  This  ofFence  (or  indeed  main- 
taining this  doftrine  in  any  wife,  that  the  king  and  parlia- 
ment cannot  limit  the  crown)  was  once  before  made  high 

treafon 
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treafon  by  flatute  13  Eliz.  c.  i.  during  the  life  of  that 
princefs.  And  after  her  deceafe  it  continued  a  high  mifde- 
mefnor,  punifhable  with  forfeiture  of  goods  and  chattels, 
even  in  the  mod  flourifhing  aera  of  indefeafible  hereditary 
right  und  Jure  divino  fucceflion.  But  it  was  again  raifed  into 
high  treafon,  by  the  ftatute  of  Anne  before-mentioned,  at  the 
time  of  a  projedked  invafion  in  favour  of  the  then  pretender ; 
and  upon  this  ftatute  one  Matthews,  a  printer,  was  con- 
vi£ted  and  executed  in  17 19,  for  printing  a  treafonable 
pamphlet  entitled  "  vox  populi  vox  Dei  s." 

Thus  much  for  the  crime  of  treafon,  or  laefae  maje/iatisi 
in  all  it's  branches ;  which  confifts,  we  may  obferve,  origi- 
nally, in  grofsly  counteradling  that  allegiance  which  is  due 
from  the  fubje£t  by  either  birth  or  reCdence  ;  though,  in 
fome  inftances,  the  zeal  of  our  legiflators  to  itop  the  pro- 
grefs  of  fome  highly  pernicious  pradlices  has  occafioned 
them  a  little  to  depart  from  th,is  its  primitive  idea.  But 
of  this  enough  has  been  hinted  already:  it  is  now  time 
to  pafs  on  from  defining  the  crime  to  defcribing  it's  pu- 
nifliment. 

The  puniihment  of  high  treafon  in  general  is  very  folemn 
and  terrible,  i.  That  the  offender  be  drawn  to  the  gallows, 
and  not  be  carried  or  walk  :  though  ufually  (by  connivance  **, 
at  length  ripened  by  humanity  into  law)  a  fledge  or  hurdle 
is  allowed,  to  preferve  the  offender  from  the  extreme  tor- 
ment of  being  dragged  on  the  ground  or  pavement'. 
2.  That  he  be  hanged  by  the  neck,  and  then  cut  down 
alive.  3.  That  his  entrails  be  taken  out,  and  burned,  while 
he  is  yet  alive.  4.  That  his  head  be  cut  off.  5.  That  his 
body  be  divided  into  four  parts.  6.  That  his  head  and 
quarters  be  at  the  king's  difpofal  ^ 

*  State  Tr.  IX.  680.  by  divers  examples   In    fcripitire ;    for 

"  33  -Aff  pi.  7-  Joab  was  drawn,  Bigthan   was  hanged, 

'  I  HaL  P.  C.  38X.  Judas   was   embowelled,  and  (b  of  the 

^  This   punifhment  for   treafon,    fir  refl.      (3lnft.  »ii,) 
£dward   Coke  tells  us,    is    warranted 

The 
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The  king  may,  and  often  doth,  difcharge  all  the  pu- 
niftiment,  except  beheading,  efpecially  where  any  of  noble 
C  93  3  blood  are  attainted.  For  beheading  being  part  of  the  judg- 
ment, that  may  be  executed  though  all  the  reft  be  omitted 
by  the  king's  command  ".  But  where  beheading  is  no  part 
of  the  judgment,  as  in  murder  or  other  felonies,  it  hatli 
been  faid  that  the  king  cannot  change  the  judgment,  al- 
though at  the  requeft  of  the  party,  from  one  fpecies  of  death 
to  another '.     But  of  this  we  Ihall  fay  more  hereafter  ™. 

In  the  cafe  of  coining,  which  is  a  treafon  of  a  different 
complexion  from  the  reft,  the  punifhment  is  milder  for  male 
offenders  ;  being  only  to  be  drawn  and  hanged  by  the  neck 
till  dead  ".  But  in  treafons  of  every  kind  the  punifhment  of 
women  is  the  fame,  and  different  from  that  of  men.  For,  as 
the  decency  due  to  the  fex  forbids  the  expofing  and  publicly 
mangling  their  bodies,  their  fentence  (which  is  to  the  full 
as  terrible  to  fenfation  as  the  other)  is  to  be  drawn  to  the 
gallows,  and  there  to  be  burned  alive  °  (13). 

The  confequence  of  this  judgment  (attainder,  forfeiture, 
and  corruption  of  blood)  muft  be  referred  to  the  latter  end  of 
this  book,  when  we  fhall  treat  of  them  all  together,  as  well 
in  treafon  as  in  other  offences. 

*  1  Hal.  P.  C.  351.  ,  "I  Hal.  P.  C.  351. 

»  3  Inft.  sz.  "  2  Hal.  P.  C.  399. 

"  See  ch.  3a. 


(13)  But  now  by  the  flatute  30  Geo.  III.  c. 48.  women  con- 
viAed  in  all  cafes  of  treafon,  (hall  receive  judgment  to  be  drawn 
to  the  place  of  execution,  and  there  to  be  hanged  by  the  neck 
till  dead. 

Before  this  humane  flatute,  women  from  the  remoteft  times 
were  fentenced  to  be  burned  alive  for  every  fpecies  of  treafon: 
£t  fi  nule  femme  de  afcune  trefon  foil  atteinte,  foit  ars.  Britt. 
C.8. 
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CHAPTER     THE     SEVENTH. 

OF   FELONIES  INJURIOUS   to  the 
KING'S   PREROGATIVE. 

A  S,  according  to  the  method  I  have  adopted,  we  are  next 
to  confider  fuch  felonies  as  are  more  immediately  inju- 
rious to  the  king's  prerogative,  it  will  not  be  amifs  here,  at 
our  firft  entrance  upon  this  crime,  to  enquire  briefly  into  the 
nature  and  meaning  of  felony  :  before  we  proceed  upon  any 
of  the  particular  branches  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  Englifli  law, 
comprizes  every  fpecies  of  crime,  which  occafioned  at  com- 
mon law  the  forfeiture  of  lands  and  goods.  This  moft  fre- 
quently happens. in  thofe  crimes,  for  which  a  capital  punifh- 
ment  either  is  or  was  liable  to  be  inflicted  :  for  thofe  felonies 
which  are  called  clergyable,  or  to  which  the  benefit  of  clergy 
extends,  were  antiently  punifhed  with  death,  in  all  lay,  or 
unlearned  oflfenders  ;  though  now  by  the  ftatute-law  that 
punifliment  is  for  the  firft  offence  univerfally  remitted.  Trea- 
fon  itfelf,  fays  fir  Edward  Coke  %  was  antiently  comprized 
under  the  name  felony  :  and  in  confirmation  of  this  we  may  - 
obferve  that  the  ftatute  of  treafons,  25  Edw.  III.  c.  2.  fpeak- 
ing  of  fome  dubious  crimes,  dire£ls  a  reference  to  parliament ; 
that  it  may  be  there  adjudged,  "  whether  they  be  treafon,  or  (.  95  1 
"  other  felony ."  All  treafons  therefore,  ftri£lly  fpeaking,  are 
felonies  5  though  all  felonies  are  not  treafon.  And  to  this 
alfo  we  may  add,  that  not  only  all  offences,  now  capital,  are  in 
fome  degree  or  other  felony  ;  but  that  this  is  likewife  the  cafe 

.-...■,  *  3lnft-i5- 
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with  fome  other  offences,  which  are  not  puniflicd  with  death  j 
as  fuicide,  where  the  party  is  already  dead ;  homicide  by 
chance-medley,  or  in  felf-defence  j  and  petit  larceny  or  pil- 
fering :  all  which  are  (ttriclly  fpeaking)  felonies,  as  they 
fubje£l  the  committers  of  them  to  forfeitures.  So  that  upon 
the  whole  the  only  adequate  definition  of  felony  feems  to  be 
that  which  is  before  laid  down  j  viz.  an  offence  which  occa- 
fions  a  total  forfeiture  of  either  lands,  or  goods,  or  both,  at 
the  common  law ;  and  to  which  capital  or  other  punifhment 
may  be  fuperadded,  according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther:  the  word /e/o/iyy 
oxfeloniaj  is  of  undoubted  feodal  original,  being  frequently 
to  be  met  with  in  the  books  of  feuds,  ^c. ;  but  the  derivation 
of  it  has  much  puzzled  the  juridical  lexicographers,  Prateus, 
Calvinus,  and  tlie  reft:  fome  deriving  it  from  the  Greek 
^>jXoj,  an  impoftor  or  deceiver  j  others  from  the  Latin,  falloy 
fefelliy  to  countenance  which  they  would  have  it  called  faU 
Ionia.  Sir  Edward  Coke,  as  his  manner  is,  has  given  us  a 
ftill  ftranger  etymology  •* ;  that  it  is  crimen  animo  felleo  per- 
petratuniy  with  a  bitter  or  gallifh  inclination.  But  all  of 
them  agree  in  the  defcription,  that  it  is  fuch  a  crime  as  occa- 
fions  a  forfeiture  of  all  the  offender's  lands  or  goods.  And 
this  gives  great  probability  to  fir  Henry  Spelman's  Teutonic 
or  German  derivation  of  it  *^ :  in  which  language  indeed,  as 
the  word  is  clearly  of  feodal  original,  we  ought  rather  to  look 
for  its  fignification,  than  among  the  Greeks  and  Romans. 
Fe-lon  then,  according  to  him,  is  derived  from  two  northern 
words  :  tzZy  which  fignifies  (we  well  know)  the  fief,  feud, 
or  beneficiary  eftate  :  and  loil,  which  fignifies  price  or  value. 
Felony  is  therefore  the  fame  as  pretium  feudiy  the  confider- 
ation  for  which  a  man  gives  up  his  fief;  as  we  fay  in  common 
fpeech,  fuch  an  adi  is  as  much  as  your  life,  or  eftate,  is  worth. 
In  this  fenfe  it  will  clearly  fignify  the  feodal  forfeiture,  or  a£t 
by  which  an  eftate  is  forfeited,  or  cfcheats  to  the  lord  ( i ). 

''  llnft.  391.  «   G\<Mm.  tit.  Felon. 

(i)  But  a  forfeiture  of  land  is  not  a  neceffary  confequencc  of 
felony  j  for  petit  larceny  is  felony,  which  docs  uot  produce  a  for- 

14.  siture 
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To  confirm  this  we  may  obferve,  that  it  is  in  this  fenfe, 
of  forfeiture  to  the  lord,  that  the  feodal  writers  conftantly 
ufe  it.  For  all  thofe  a6ts  whether  of  a  criminal  nature  or 
not,  which  at  this  day  are  generally  forfeitures  of  copyhold 
eftates**,  are  ^iled  fe/onia  in  the  feodal  law:  "fcilicety  per 
**  quasfeudum  amittitur  ^.'*  As,  "ft  domino  deftrvire  nolue" 
"  rit^ ;  Ji  per  annum  et  diem  cejfaverit  in  patenda  invejlitura  ^  ; 
**  ft  dominum  ejuravity  i.  e.  negavitfe  a  domino  feudum  habere  ^  : 
"ft  a  domino,  in  Jus  eum  vocante,  ter  citatus  non  comparuerit '  ,•'* 
all  thefe,  with  many  others,  are  ftill  caufes  of  forfeiture  in 
our  copyhold  eftates,  and  were  denominated  felonies  by  the 
feodal  conftitutions.  So  likewife  injuries  of  a  more  fubftan- 
tial  or^riminal  nature  were  denominated  felonies,  that  is,  for- 
feitures :  as  aflaulting  or  beating  the  lord  ''j  vitiating  his 
wife  or  daughter,  "ft  dominum  cucurhitaverity  i.  e.  cum  uxore 
"  ejus  concubuerit ' ,-"  all  thefe  are  efteemed  felonies,  and  the 
latter  is  exprefsly  fo  denominated,  "ft  fecerit  feloniamy  do- 
"  minum  forte  cucurbitando  ™."  And  as  thefe  contempts,  or 
fmaller  offences,  were  felonies,  or  a6ts  of  forfeiture,  of  courfe 
greater  crimes,  as  murder  and  robbery,  fell  under  the  fame 
denomination.  On  the  other  hand  the  lord  might  be  guilty 
of  felony,  or  forfeit  his  feignory  to  the  vafal,  by  the  fame 
a£ls  as  the  vafal  would  have  forfeited  his  feud  to  the  lord. 
"  Si  dominus  commifttfeloniamyper  quam  vafallus  amitteret feudum 
"ft  eam  commiferit  in  dominum,  feudi  proprietatem  etiam  dominus 
"perdere  debet "."  One  inftance  given  of  this  fort  of  felony 
.  in  the  lord  is  beating  the  fervant  of  his  vafal,  fo  as  that  he 
lofes  his  fervice  j  which  feems  merely  in  the  nature  of  a  civil 
injury,  fo  far  as  it  refpefts  the  vafal.  And  all  thefe  felonies  [  97  3 
were  to  be  determined  "per  laudamentum  ftve  Judicium  parium 

•i  See  Vol.  II.  pag.  484.  '  Feud.  I.  a.  t.  aa. 

"  Feud. I. a.  1. 16.  in  calc,  ^  Jbid.  /.a.  t.  24.  §  a. 

f  Hid.  l.l.t.ti.  '  Ibid.  /.  I .  /.  5. 

«  Ibid.  I.  a.  /.  a4.  "  Ibid.  I.  a.  t.  38.   Britton.  1. 1,  e.  23. 

"» Ibid.  I. a.  t.  34.  /.  a.  /.  a6.  §  3.  °  Feud.  I.  a.  /.  26  15"  47. 

feiture  of  lands;  but  every  fpecies  of  felony  is  followed  by  for- 
feiture of  goods  and  perfonal  chattels. 

Vol.  IV.  I  "fuorum'' 
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^*/uoruft^*  in  the  lord's  court ;  as  with  us  forfeitures  of  copy- 
hold lands  are  prefentable  by  the  homage  in  the  court-baron. 

Felony,  and  the  aft  of  forfeiture  to  the  lord,  being 
thus  fynonymous  terms  in  the  feodal  law,  we  may  eafily 
trace  the  reafon  why,  upon  the  introdu£tion  of  that  law 
into  England,  thofe  crimes  which  induced  fuch  forfeiture  or 
efcheat  of  lands  (and,  by  a  fmall  deflexion  from  the  origi- 
nal fenfe,  fuch  as  induced  the  forfeiture  of  goods  alfo)  were 
denominated  felonies.  Thus  it  was  faid,  that  fuicide,  rob- 
bery, and  rape,  were  felonies  j  that  is,  the  confequence  of 
fuch  crimes  was  forfeiture ;  till  by  long  ufe  we  began  to  fig- 
nify  by  the  term  of  felony  the  aftual  crime  committed,  and 
not  the  penal  confequence.  And  upon  this  fyftem  only  can 
we  account  for  the  caufe,  why  treafon  in  antient  times  was 
held  to  be  a  fpecies  of  felony  :  viz.  becaufe  it  induced  a 
forfeiture. 

Hence  it  follows,  that  capital  punifliment  does  by  no 
means  enter  into  the  true  idea  and  definition  of  felony.  Fe- 
lony may  be  without  inflifting  capital  punifliment,  as  in  the 
cafes  inftanced  of  felf-murder,  exeufable  homicide,  and  petit 
larceny  :  and  it  is  poflible  that  capital  punifliments  may  be 
inflidled,  and  yet  the  offence  be  no  felony;  as  in  cafe  of 
herefy  by  the  common  law,  which,  though  capital,  never 
worked  any  forfeiture  of  lands  or  goods ",  an  infeparable 
incident  to  felony.  And  of  the  fame  nature  was  the  punifli- 
ment of  ftanding  mute,  without  pleading  to  an  indidlment ; 
which  at  the  common  law  was  capital,  but  without  any  for- 
feiture, and  therefore  fuch  ftanding  mute  was  no  felony. 
In  fliort  the  true  criterion  of  felony  is  forfeiture ;  for,  as  fir 
Edward  Coke  juftly  obfervesP,  in  all  felonies  which  are 
punifliable  with  death,  the  offender  lofes  all  his  lands  in  fee- 
fimple,  and  alfo  his  goods  and  chattels ;  in  fuch  as  are  not 
fo  punifhable,  his  goods  and  chattels  only. 

[  p8  ]       The  idea  of  felony  is  indeed  fo  generally  connefted  with 
that  of  capital  punifliment,  that  we  find  it  hard  to  feparate 

"  3  Ina.  45.  p  I  Inft.  391. 

them ; 
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them  J  and  to  this  ufage  the  interpretations  of  the  law  do  now 
conform.  And  therefore  rf  a  ftatute  makes  any  new  offence 
felony,  the  law  1  implies  that  it  (hall  be  punifhed  with  death, 
viz.  by  hanging,  as  well  as  with  forfeiture  :  unlefs  the  of- 
fender prays  the  benefit  of  clergy ;  which  all  felons  are  en- 
titled once  to  have,  provided  the  fame  is  not  exprefsly  taken 
away  by  ftatute.  And  in  compliance  herewith,  I  (hall  for  the 
future  confider  it  alfo  in  the  fame  light,  as  a  generical  terra, 
including  all  capital  crimes  below  treafon ;  having  premifed 
thus  much  concerning  the  true  nature  and  original  meaning  , 
of  felony,  in  order  to  account  for  the  reafon  of  thofe  inftances 
I  have  mentioned,  of  felonies  that  are  not  capital,  and  capital 
offences  that  are  not  felonies:  which  feem  at  firft  view  repug- 
nant to  the  general  idea  which  we  now  entertain  of  felony, 
as  a  crime  to  be  punifhed  by  death  :  whereas  properly  it  is  a 
crime  to  be  puniflied  by  forfeiture,  and  to  which  death  may, 
or  may  not  be,  though  it  generally  is,  fuperadded. 

I  PROCEED  now  to  confider  fuch  felonies  as  are  more 
immediately  injurious  to  the  king's  prerogative.     Thefe  are, 

1.  Offences  relating  to  the  coin,  not  amounting  to  treafon. 

2.  Offences  againft  the  king's  council.  3.  The  offence  of 
ferving  a  foreign  prince.  4.  The  offence  of  embezzling  or 
deftroying  the  king's  armour  or  ftores  of  war.  To  which 
may  be  added  a  fifth,  5.  Defertion  from  the  king's  armies 
in  tiofte  of  war. 

I.  Offences  relating  to  the  coiriy  under  which  may  be 
ranked  fome  inferior  mifdemefnors  not  amounting  to  felony, 
are  thus  declared  by  a  feries  of  ftatutes  which  I  fhall  recite 
in  the  order  of  time.  And,  firft,  by  ftatute  27  Edw.  I.  c.  3. 
none  fhall  bring  pollards  and  crockards,  which  were  foreign 
coins  of  bafe  metal,  into  the  realm  on  pain  of  forfeiture  of 
life  and  goods.  By  ftatute  9  Edw.  III.  ft.  2.  no  fterling  mo- 
ney fhall  be  melted  down,  upon  pain  of  forfeiture  thereof.  [  99  ] 
By  ftatute  17  Edw.  III.  none  (hall  be  fo  hardy  to  bring  falfe 
and  ill  money  into  the  realm,  on  pain  of  forfeiture  of  life 

t  I  Hawk.  P.  C.  107.    a  Hawk.  P.  C.  444. 
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and  member  by  the  perfons  importing,  and  the  fearchers 
permitting  fuch  importation.  By  ftatute  3  Hen.  V.  ft.  i.  to 
make,  coin,  buy,  or  bring  into  the  realm  any  gally-halfpence, 
fufkins,  or  dotkins,  in  order  to  utter  them,  is  felony  ;  and 
knowingly  to  receive  or  pay  either  them  or  blanks^  is  forfeiture 
of  an  hundred  (hillings.  By  ftatute  14  Eliz.  c.  3.  fuch  as 
forge  any  foreign  coin,  although  it  be  not  made  current  here 
by  proclamation,  fliall  (with  their  aiders  and  abettors)  be 
guilty  of  mifprifion  of  treafon :  a  crime  which  .we  ihall  here- 
after confider.  By  ftatute  13  &  14  Car.  II.  c.  3 1.  the  offence 
of  melting  down  any  current  filver  money  fhall  be  puniftied 
with  forfeiture  of  the  fame,  and  alfo  ithe  double  value  :  and 
the  offender,  if  a  freeman  of  any  town,  (hall  be  disfranchifed  j 
if  not,  Ihall  fuffer  fix  months'  imprifonment.     By  ftatute 

■  6  &  7  W.  III.  c.  17.  if  any  perfon  buys  or  fells,  or  knowingly 

■  has  in  his  cuftody,  any  clippings,  or  filings,  of  the  coin,  he 
fhall  forfeit  the  fame  and  500/. ;  one  moiety  to  the  king,  and 
the  other  to  the  informer ;  and  be  branded  in  the  cheek  with 
the  letter  R.  By  ftatute  8  &  9  W.  III.  c.  26.  if  any  perfon 
fliall  blanch  or  whiten  copper  for  fale  (which  makes  it 
refemble  filver) ;  or  buy  or  fell  or  offer  to  fell  any  malleable 
compofition,  which  fhall  be  heavier  than  filver,  and  look, 
touch,  and  wear  like  gold,  but  be  beneath  the  ftandard  :  or 
if  any  perfon  ftiall  receive  or  pay  at  a  lefs  rate  than  it  imports 
to  be  of  (which  demonftrates  a  confcioufnefs  of  it's  bafenefs, 
and  a  fraudulent  defign)  any  counterfeit  or  diminifhed  milled 
money  of  this  kingdom,  not  being  cut  in  pieces  (2)  5  an  ope- 

,  'ir*jWt  01  '  Sut.  a  Hen.  VI.  c.  9. 


(2)  Selling  bafe  and  colinterfeit  money  at  a  lower  rate  than  it's 
denomination  imports,  as  twenty  bad  half-crowns  for  a  guinea,  is 
a  crime  of  great  magnitude,  and  in  populous  towns  is  much  prac- 
tifed.  The  offender  in  this  cafe  is  either  the  coiner  himfelf,  or 
the  wholefale  dealer  between  the  coiner  and  the  utterer,  who  puts 
each  piece  into  circulation  at  its  full  apparent  value.  The  flatute 
declares  the  offender  fhall  fuffer  death  as  in  cafe  of  felony  ;  but 
not  having  exprefsly  taken  away  the  benefit  of  clergy,  for  the  firft 
offence  he  was  fubje^t  only  to  be  burnt  in  the  hand,  and  to  fuffer 

any 
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ration  whid^  is  exprefsly  dire£led  to  be  performed  when  any 
fuch  money  fhall  be  produced  in  evidence,  and  which  any 


any  imprifonment  not  exceeding  a  year  ;  and  fince  the  19  Geo.  III. 
c.  74.  the  burning  in  the  hand  may  be  changed  by  the  court  into 
a  fine,  or  whipping  publicly  or  privately,  but  not  more  than  three 
times.  An  offender  of  this  defcription  muft  neceffarily  be  fo  con- 
verfant  with  coining  or  coiners,  that  public  policy  requires  that  in 
the  firft  inftance  he  fhould  be  fent  out  of  the  kingdom. 

It  has  been  determined  that  the  term  milled  moneys  does  not 
mean  edged  money,  or  money  marked  on  the  edges. 

The  word  milled  feems  to  be  fuperfluous,  and  to  fignify  nothing 
more  than  coined  money.     Running's  cafe.  Leach,  708. 

In  a  cafe  where  the  prifoner  had  counted  out  a  quantity  of  bad 
money,  and  placed  it  upon  a  table  for  a  perfon  who  had  agreed  to 
buy  it,  but  before  it  was  paid  for,  and  whilft  it  lay  upon  the  table, 
the  prifoner  was  apprehended,  it  was  held  that  he  had  not  paid  It 
or  put  It  off,  fo  as  to  be  guilty  of  this  crime.  JVooldrldge' t  cafe. 
Leach,  251. 

But  in  this  cafe  he  certainly  might  have  been  profecuted  for  a 
mifdemeanour  ;  for  every  attempt  to  commit  either  a  felony  or  a 
mifdemeanour,  is  a  mifdemeanour.     72.  v.  Scojield,  Cald.  397. 

In  the  year  1 750,  an  indictment  was  preferred  againft  a  man 
for  having  in  his  cuftody  counterfeit  money,  knowing  it  to  be 
counterfeit,  with  intention  to  pay  the  fame  away  as  true  and  law- 
ful money  :  he  was  convifted  upon  clear  evidence ;  but  Mr.  Juftice 
Dennifon,  doubting  whether  this  was  an  indiftable  offence,  as  no 
notice  was  taken  of  it  in  the  15  &  16  Geo.  II.  c.  28.,  referved  the 
queftion  for  the  judges,  but  it  never  was  decided. — It  is  very  ex- 
traordinary that  there  have  been  no  profecutions  for  this  offence, 
efpecially  fince  the  law  of  mifdemeanour  became  elucidated  by  the 
important  cafe  of  i?.  v.  Scojield. 

The  15  &  16  Geo.  II.  c.  28.  created  no  new  offence ;  the  pre- 
amble exprefsly  ftates  that  uttering  falfe  money  was  then  a  mifde- 
meanour. All  that  is  new  in  the  ftatute  is  the  fpecific  punifli- 
ments  for  the  different  degrees  of  this  mifdemeanour  which,  after 
two  conviAions,  becomes  a  felony.  But  an  attempt  to  commit 
the  mifdemeanour  mufl  be  a  mifdemeanour. 

The  R.  V.  Sutton,  2  Str.  1074.,  which  is  the  bafis  of  the  cafes, 
R.  V.  Scojield,  and  R.  v.  Hlgglns,  2  Eajl,^,  is  precifely  in  point 
upon  this  fubjeft.     A  man  was  convifted  of  a  mifdemeanour,  for 

I  3  having 
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perfon,  to  whom  any  gold  or  filver  money  is  tendered,  is 
empowered  by  ftatutes  9  &  10  W.  III.  c.  21.,  13  Geo.  III. 
c.  71.,  and  14  Geo.  III.  c.70.  to  perform  at  his  own  hazard, 
and  the  officers  of  the  exchequer  and  receivers  general  of  the 
taxes  are  particularly  required  to  perform :  all  fuch  perfons 
fliall  be  guilty  of  felony ;  and  may  be  profecuted  for  the  fame 
at  any  time  within  three  months  after  the  offence  committed, 
iioo]  But  thefe  precautions  not  being  found  fufficient  to  prevent- 


having  in  his  pofleffion  two  iron  {lamps,  with  intent  to  imprefs  the 
fceptres  on  fixpences.  The  court,  after  hearing  two  arguments, 
declared,  "  the  intent  is  the  offence,  and  the  having  in  his  cuftody 
"  is  an  att  that  is  the  evidence  of  that  intent." 

This  cafe  is  much  more  fully  reported  in  Cafet  in  the  Time  of 
Lord  Hardiuickct  370.;  and  there  it  appears  that  one  count  was 
for  having  in  his  cuftody  a  counterfeit  half-guinea,  with  intent  to 
utter  it.  The  court  take  no  notice  of  that  count  in  their  judg- 
ment. But  in  the  argument  four  indidlments  are  cited,  for  un- 
lawfully procuring  falfe  money  with  intent  to  utter  it,  and  with 
intent  to  defraud  the  people  of  England. 

It  cannot  now  be  doubted  but  fuch  an  indiftment  would  be 
fuftained ;  and  it  would  be  of  much  greater  importance  to  the 
public  than  any  profecution  under  the  ftatute  ;  for  perfons  are 
frequently  apprehended  with  a  load  of  counterfeit  money,  who 
cannot  be  proved  to  have  uttered  any.  Thefe  are  the  wholefale 
dealers,  and  the  fitteft  objefts  of  puniftiment,  which  need  not  be 
confined  within  the  limits  of  the  ftatute. 

The  words  in  the  ftatute  15  &  16  Geo.  II.  are  "  fliall  utter,  or 
**  tender  in  payment;"  and  it  has  been  decided  that  the  words 
infaytnent  refer  to  the  word  tender  only,  fo  that  to  tender  in  pay- 
ment is  one  offence,  and  to  utter  another ;  and  a  man  was  convift- 
ed  of  utteringf  who  having  received  a  good  fliilling,  immediately 
changed  it,  and  gave  back  a  bad  one,  infifting  it  was  the  one  he 
received.     Frank's  ca/e,  Leach,  736. 

If  a  man  is  profecuted  for  having  uttered,  or  tendered  in  pay- 
ment, any  falfe  money,  and  for  having  done  the  fame  within  ten 
days  afterwards,  thefe  two  ads  muft  be  charged  in  one  count. 
Tandy's  ca/e,  Leach,  970. 

But  it  is  not  neceflary  to  aver  in  fuch  count,  that  the  defendant 
was  a  common  utterer  of  falfe  money.     Smith's  ca/e,  lb.  looi . 

the 
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the  utterifig  of  falfe  or  diminiftied  money,  which  was  only  a 
mifdemefnor  at  common  law,  it  is  ena£led  by  ftatute  15  & 
16  Geo.  II.  c.  28.  that  if  any  perfon  fhall  utter  or  tender  in 
payment  any  counterfeit  coin,  knowing  it  fo  to  be,  he  (hall 
for  the  firft  offence  be  imprifoned  fix  months,  and  find  fure-^ 
ties  for  his  good  behaviour  for  fix  months  more;,  for  the 
fecond  offence,  fhall  be  imprifoned  two  years,  and  find  fure- 
ties  for  two  years  longer ;  and  for  the  third  offence,  fhall  be 
guilty  of  felony  without  benefit  of  clergy.  Alfo,  if  a  petfoa 
knowingly  tenders  in  payment  any  counterfeit  money,  and 
at  the  fame  time  has  more  in  his  cuflody;  or  fhall,  within 
ten  days  after,  knowingly  tender  other  falfe  money;  he  fliall 
be  deemed  a  common  utterer  of  counterfeit  money,  and  (hall 
for  the  firft  offence  be  imprifoned  one  year,  and  find  fureties 
for  his  good  behaviour  for  two  ^ears  longer;  and  for  the 
fecond,  be  guilty  of  felony  without  benefit  of  clergy.  By 
the  fame  ftatute  it  is  alfo  enadled,  that  if  any  perfon  coun- 
terfeits the  copper  coin,  he  (hall  fuffer  two  years  imprifon- 
ment,  and  find  fureties  for  two  years  more.  By  ftatute 
II  Geo.  III.  c.  40.  perfons  counterfeiting  copper  halfpence  or 
farthings,  with  their  abettors  ;  or  buying,  felling,  receiving, 
or  putting  off  any  counterfeit  copper  money  (not  being  cut 
in  pieces  or  melted  down)  at  a  lefs  value  than  it  imports  to 
be  of;  (hall  be  guilty  of  fingle  felony  (3).     And  by  a  tem- 

(3)  The  15  &  16  Geo.  II.  c.  28.  and  the  11  Geo.  III.  c.40. 
fpecify  halfpence  and  farthings  only  j  but  other  pieces  of  copper 
money  having  been  fince  coined,  the  provilions  of  thofe  ftatutes  by 
the  37  Geo.  Til.  c  126.  are  extended  to  all  other  pieces  of  copper 
money  which  are  ordered  to  be  current  by  the  king's  proclam- 
ation. 

A  remarkable  error  is  made  in  two  different  pages  of  a  mo- 
dern publication  upon  criminal  law,-  which  dates  the  punifhment 
for  coining  copper  money,  and  for  felling  counterfeit  money  for 
lefs  than  its  denomination  imports,  to  be  only  burning  in  the 
hand,  and  iraprifonment  not  exceeding  a  year,  i  Eafit  P.  C, 
162  &  181. 

The  punifhment  before  the  19  Geo.  III.  in  all  cafes  of  felony, 
which  had  the  bene(it  of  clergy,  was  burning  in  the  hand; 

I  4  and 
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porary  ftatute  (14  Geo.  III.  c.  42.)  if  any  quantity  #f  money, 
exceeding  the  fum  of  five  pounds,  being  or  purporting  to  be 
the  filver  coin  of  this  realm,  but  below  the  ftandard  of  the 
mint  in  weight  or  finenefs,  fhall  be  imported  into  Great  Bri- 
tain or  Ireland,  the  fame  (hall  be  forfeited  in  equal  moieties 
to  the  crown  and  profecutor  (4).  Thus  much  for  offences 
relating  to  the  coin,  as  well  mifdemefnors  as  felonies,  which 
I  thought  it  mod  convenient  to  confider  in  one  and  tlie  fame 
view. 
■.•,;  ,vt=i.c;a   :f-t,   >   .u'.n -^jtr-,  '■n'>Tnvf-r:.'r.x  . 

2.  Felonies,  againft  the  king's  council',  are  thefe.  Firft, 
by  ftatute  3  Hen.  VII.  c.  14.  if  any  fworn  fervant  of  the 
king's  houfehold  confpires  or  confederates  to  kill  any  lord  of 

j[  101  ]  this  realm,  or  other  perfon,  fworn  of  the  king's  council,  he 
ihall  be  guilty  of  felony.  Secondly,  by  ftatute  9  Ann.  c.  16. 
to  aftault,  ftrike,  wound,  or  attempt  to  kill,  any  privy  coun- 
fellor  in  the  execution  of  his  office,  is  made  felony  without 
benefit  of  clergy. 

3.  Felonies  in  ferv'wg  foreign  Jlates,  which  fervice  is 
generally  inconfiftent  with  allegiance  to  one's  natural  prince, 
are  reftrained  and  punifhed  by  ftatute  3  Jac.  I.  c.  4.  which 
makes  it  felony  for  any  perfons  whatever  to  go  out  of  the  realm, 
to  ferve  any  foreign  prince,  without  having  firft  taken  the 
oath  of  allegiance  before  his  departure.  And  it  is  felony  alfo 
for  any  gentleman,  or  perfon  of  higher  degree,  or  who  hath 
borne  any  office  in  the  army,  to  go  out  of  the  realm  to  ferve 
fuch  foreign  prince  or  ftate,  without  previoufly  entering  into 

»  See  VoL  I.  pag.  334. 

and  imprifonment  for  any  time,  at  the  difcretion  of  the  judge,  not 

more  than  for  one  year,  under  tbe  18  Eliz.  c.  "].  §  ^.     By  the 

19  Geo.  III.  c.  74. 

,    Burning  in  the  hand  may  be  changed  at  the  difcretion  of  the 

judge  into  a  fine,  or  whipping  not  more  than  three  times.     See 

p.372./£/?. 

(4)  This  flatute,  by  the  39  Geo,  III.  c.  74.,  is  revived  and 
made  perpetual. 
■ .    V.  a  bond 
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a  bond  with  two  fureties,  not  to  be  reconciled  to  the  fee  of 
Rome,  or  enter  into  any  confpiracy  againft  his  natural  fove- 
reign.  And  farther,  by  ftatute  9  Geo.  II.  c.  30.  enforced  by 
ftatute  29  Geo,  II.  c.  17.  if  any  fubjeft  of  Great  Britain 
fhall  enhft  himfelf,  or  if  any  perfon  {hall  procure  him  to 
be  enlifted,  in  any  foreign  fervice,  or  detain  or  embark  him 
for  that  purpofe,  without  licence  under  the  king's  fign 
manual,  he  (hall  be  guilty  of  felony  without  benefit  of 
clergy :  but  if  the  perfon,  fo  enlifted  or  enticed,  fhall  dif- 
cover  his  feducer  within  fifteen  days,  fo  as  he  may  be  ap- 
prehended and  convicted  of  the  fame,  lie  fliall  be  indem- 
nified. By  ftatute  29  Geo.  II.  c.  17.  it  is  moreover  enabled, 
that  to  ferve  under  the  French  king,  as  a  military  officer, 
fliall  be  felony  without  benefit  of  clergy  ;  and  to  enter  into 
the  Scotch  brigade  in  the  Dutch  fervice,  without  previoufly 
taking  the  oaths  of  allegiance  and  abjuration,  fliall  be  a  for- 
feiture of  500/. 

4.  Felony  by  imbezzlwg  or  dejiroying  the  king's  armour 
or  warlike^or^j-,  is,  in  the  firft  place,  fo  declared  to  be  by 
ftatute  31  £liz.  c.  4.  which  enadls,  that  if  any  perfon 
having  the  charge  or  cuftody  of  the  king's  armour,  ord- 
nance, ammunition,  or  habiliments  of  war ;  or  of  any 
victual  provided  for  victualling  the  king's  foldiers  or  ma- 
riners i  fliall,  either  for  gain,  or  to  impede  his  majefty's 
fervice,  imbezzle  the  fame  to  the  value  of  twenty  fliillings,  [  I02] 
fuch  offence  fliall  be  felony.  And  the  ftatute  22  Car.  II. 
c.  5.  takes  away  the  benefit  of  clergy  from  this  offence, 
and  from  ftealinpr  the  king's  naval  ftores  to  the  value  of 
twenty  fliillings  j  with  a  power  for  the  judge,  af ter  fen- 
tence,  to  tranfport  the  offender  for  feven  years.  Other  in- 
ferior imbezzlements  and  mifdemefnors,  that  fall  under 
this  denomination,  are  puniftied  by  ftatutes  9  &  lo.W.  III. 
c.  41.,  I  Geo.  I.  c.  25.,  9  Geo.  I.  c.  8.,  and  1 7  Geo.  II.  c.  40. 
with  fine,  corporal  punifliment,  and  imprifonment.  And 
by  ftatute  12  Geo.  III.  c.  24.  to  fet  on  fire,  burn,  or 
deftroy.any  of  his  majefty's  fliips  of  war,  whether  built, 
building,  or  repairing  j  or  any  of  the  king's  arfenals,  ma- 
gazines. 
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gazines,  dock-yards,  rope-yards,  or  vidtualling  offices,  or 
materials  thereunto  belonging  ;  or  military,  naval,  or  vic- 
tualling (lores,  or  ammunition ;  or  caufing,  aiding,  pro- 
curing, abetting,  or  affifting  in,  fuch  offence  ;  {hall  be 
felony  without  benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time  of  war, 
whether  by  land  or  fea,  in  England  or  in  parts  beyond  the 
fea,  is  by  the  {landing  laws  of  the  land  (exclufive  of  the  an- 
nual a£ls  of  parliament  to  puni{h  mutiny  and  defertion)  and 
particularly  by  ftatute  18  Hen.  VI.  c.  19.  and  5  Eliz.  c.  5. 
made  felony,  but  not  without  benefit  of  clergy.  But  by  the 
ftatute  2  &  3  Edw.  VI.  c.  2.  clergy  is  taken  away  from 
fuch  deferters,  and  the  offence  is  made  triable  by  the  juf- 
tices  of  every  {hire.  The  fame  flatutes  punifh  other  in- 
ferior military  offences  with  fines,  imprifonment,  and  other 
penalties  (5). 


(5  )  To  this  clafs  of  felonies  injurious  to  the  king's  prerogative 
may  be  added  two  felonies  lately  created  by  the  legiflature,  who 
thought  it  expedient  to  reprefs  the  attempts  of  mifchievous  and 
difaffefted  perfons  by  tranfportation  or  capital  punifhment.  The 
37  Geo.  III.  c.  70.  enafls,  that  if  any  perfon  fhall  malicioufly 
and  advifedly  endeavour  to  feduce  any  perfon  ferving  in  his  ma- 
jefty's  fervice  by  fea  or  land  from  his  duty  and  allegiance,  or  to 
incite  any  perfon  to  commit  any  aft  of  mutiny  or  mutinous  prac- 
tice, he  (hall  be  guilty  of  felony,  and  (hall  fuffer  death  without 
benefit  of  clergy. 

The  crime  wherever  committed  may  be  tried  in  any  county. 

And  by  the  37  Geo.  III.  c.  123.  it  is  ena6led,  that  whoever 
ftiall  adminifter,  or  caufe  to  be  adminiflered,  or  (hall  be  prefent 
at  and  confenting  to  the  adminiftering  of,  or  (hall  take,  any  oath 
or  engagement  intended  to  bind  any  perfon  in  any  mutinous  or 
feditious  purpofe,  or  to  belong  to  any  feditious  fociety  or  confe- 
deracy, or  to  obey  any  committee,  or  any  perfon,  not  having  legal 
authority  for  that  purpofe,  or  not  to  give  evidence  againft  any 
confederate  or  other  perfon,  or  not  to  difcover  any  unlawful  com- 
bination, or  any  illegal  aft,  or  any  illegal  oath  or  engagement,  (hall 
be  guilty  of  felony,  and  may  be  tranfported  for  feven    years. 

Compulfioa 
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Compulfion  /hall  be  no  excufe,  unlefs  the  party  within  four  days 
after  he  has  an  opportunity  difclofe  the  whole  of  the  cafe  to  a 
juftice  of  the  peace,  or  if  a  feaman  or  foldier,  to  his  commanding 
officer.  An  offence  againft  this  aft  committed  any  where  may  be 
tried  in  any  county,  unlefs  it  be  committed  in  Scotland ;  it  (hall 
then  be  tried  in  the  criminal  courts  of  that  country. 

A  perfon  acquitted  under  either  of  thefe  ftatutes  (hall  not  be 
profecuted  again  for  the  fame  faft  for  high  treafon,  but  thefe  fta- 
tutes fliall  not  prevent  any  perfon  not  already  tried  under  them 
from  being  profecuted  for  high  treafon,  in  the  fame  manner  as  if 
they  had  not  been  pafTed. 
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CHAPTER    THE    EIGHTH. 


OF  PRAEMUNIRE. 


'1   3-J 


A 


THIRD  fpecies  of  ofFence  more  immediately  afFedling 
the  king  and  his  government,  though  not  fubjecl  to 
capital  puniftiment,  is  that  of  praemunire ,-  fo  called  from 
the  words  of  the  writ  preparatory  to  the  profecution  thereof : 
«  praemunire  '■facias  A.  B."  caufe  A.  B.  to  be  forewarned 
that  he  appear  before  us  to  anfwer  the  contempt  wherewith 
he  Hands  charged  :  which  contempt  is  particularly  recited 
in  the  preamble  to  the  writ  ^.  It  took  it's  original  from  the 
exorbitant  power  claimed  and  exercifed  in  England  by  the 
pope,  which  even  in  the  days  of  blind  zeal  was  too  heavy 
for  our  anceftors  to  bear. 

It  may  juftly  be  obferved,  that  religious  principles,  which 
(when  genuine  and  pure)  have  an  evident  tendency  to  make 
their  profeflbrs  better  citizens  as  well  as  better  men,  have 
(when  perverted  and  erroneous)  been  ufually  fubverfive  of 
civil  government,  and  been  made  both  the  cloak  and  the  in- 
,  ftrument  of  every  pernicious  defign  that  can  be  harboured  in 
the  heart  of  man.  The  unbounded  authority  that  was  exer- 
cifed by  the  Druids  in  the  weft,  under  the  influence  of  pagan 
fuperftition,  and  the  terrible  ravages  committed  by  the  Sara- 
cens in  the  eaft,  to  propagate  the  religion  of  Mahomet,  both 
witnefs  to  the  truth  of  that  antient  univerfal  obfervation,  that 
in  all  ages  and  in  all  countries,  civil  and  ecclefiaftical  tyranny 

*  Abarbarous  woxAior  pracmoneri.  (i)  ■*  Old  Nat.  Brc-v.  loi.  edit.  1534. 

' 

(i)  Praemunio,  in  law-latin,  is  ufed  in  all  its  tcnfes  and  parti- 
ciples, for  pracmonco  ox  cito.     Ducange  GloJ". 

are 
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are  mutuailly  productive  of  each  other.  It  is  therefore  the 
glory  of  the  church  of  England,  that  (he  inculcates  due  obe- 
dience to  lawful  authority,  and  hath  been  (as  her  prelates  on 
a  trying  occafion  once  exprefled  it*^)  in  her  principles  and  [104  3 
pra£Hce  ever  moft  unqueftlonably  loyal.  Tlie  clergy  of  her 
perfiiafion,  holy  in  their  doftrines  and  unblemiflied  in  their 
lives  and  converfatlon,  are  alfo  moderate  in  their  ambition, 

•  and  entertain  juft  notions  of  the  ties  of  fociety  and  the  rights 
of  civil  government.  As  in  matters  of  faith  and  morality 
they  acknowledge  no  guide  but  the  fcriptures,  fo,  in  matters 
of  external  polity  and  of  private  right,  they  derive  all  their 
title  from  the  civil  maglftrate ;  they  look  up  to  the  king  as 
their  head,  to  the  parliament  as  their  law-giver,  and  pride 
themfelves  in  nothing  more  juftly,  than  in  being  true  mem- 
bers of  the  church,  emphatically  by  law  eftablilhed.  Where- 
as the  notions  of  ecclefiaftical  liberty,  in  thofe  who  differ 
from  them,  as  well  in  one  extreme  as  the  other,  (for  I  here 

'  only  fpeak  of  extremes,)  are  equally  and  totally  deftru6live  of 
thofe  ties  and  obligations  by  which  all  fociety  Is  kept  together; 
equally  encroaching  on  thofe  rights,  which  reafon  and  the 
original  contraft  of  every  free  ftate  in  the  univerfe  have  vefted 
in  the  fovereign  power ;  and  equally  aiming  at  a  diftlndt  in- 
dependent fupremacy  of  their  own,  where  fpiritual  men  and 
fplrltual  caufes  are  concerned.     The  dreadful  efFe£ls  of  fuch 

'  a  religious  bigotry,  when  adluated  by  erroneous  principles, 
even  of  the  proteftant  kind,  are  fufEciently  evident  from  the 
hiftory  of  the  anabaptifts  in  Germany,  the  covenanters  in 
Scotland,  and  that  deluge  of  feftaries  in  England,  who 
murdered  their  fovereign,  overturned  the  church  and  mo- 

'  narchy,  (hook  every  pillar  of  law,  juftlce,  and  private  pro- 
perty, and  moft  devoutly  eftablifhed  a  kingdom  of  the  faints 
in  their  ftead.  By  thefe  horrid  devaftations,  the  efFe£ls  of 
mere  madnefs,  or  of  zeal  that  was  nearly  allied  to  it,  though 
violent  and  tumultuous,  were  but  of  a  (hort  duration. 
Whereas  the  progrefs  of  the  papal  policy,  long  actuated  by 
the  ftead  y  counfels  of  fuccelfive  pontiffs,  took  deeper  root, 
and  was  at  length  in  fome  places  with  difficulty,  in  others 

S'Vddrefs  to  James  il.  1687.  ' 
'  "•  never 
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never  yet,  extirpated.  For  this  we  might  call  to  witnefs  the 
black  intrigues  of  the  jefuits,  fo  lately  triumphant  over 
Chriftendom,  but  now  univerfally  abandoned  by  even  the 
Roman  catholic  powers  :  but  the  fubje61:  of  our  prefent 
L  105  ]  chapter  rather  leads  us  to  confider  the  vaft  ftrides  which 
were  formerly  made  in  this  kingdom  by  the  popifh  clergy  ; 
how  nearly  they  arrived  to  effecting  their  grand  defign ; 
forae  few  of  the  means  they  made  ufe  of  for  eftablifliing 
their  plan ;  and  how  almoft  all  of  them  have  been  defeated 
or  converted  to  better  purpofes,  by  the  vigour  of  our  free 
conftitution,  and  the  wifdom  of  fuccefllve  parliaments.. 

The  antient  Britifh  church,  by  whomfoever  planted,  was 
a  ftranger  to  the  bifliop  of  Rome,  and  all  his  pretended  au- 
thority. But  the  pagan  Saxon  invaders  having  driven  the 
profeflbrs  of  Chriftianity  to  the  remoteft  comers  of  our  ifland, 
their  own  converfion  was  afterwards  efFefted  by  Auguftin  the 
monk,  and  other  miffionaries  from  the  court  of  Rome.  This 
naturally  introduced  fome  few  of  the  papal  corruptions  in 
point  of  faith  and  doftrine  j  but  we  read  of  no  civil  autho- 
rity claimed  by  the  pope  in  thefe  kingdoms,  till  the  aera  of 
the  Norman  conqueft  :  when  the  then  reigning  pontiff  hav- 
ing favoured  Duke  William  in  his  proje£led  invafion,  by 
bleffing  his  hoft  and  confecrating  his  banners,  he  took  that 
opportunity  alfo  of  eftablifhing  his  fpiritual  encroachments : 
and  was  even  permitted  fo  to  do  by  the  policy  of  the  con- 
queror, in  order  more  efFedtually  to  humble  the  Saxon  clergy 
and  aggrandize  his  Norman  prelates  ;  prelates,  who,  being 
bred  abroad  in  the  doctrine  and  praflice  of  flavery,  had  con- 
trafted  a  reverence  and  regard  for  it,  and  took  a  pleafure  in 
rivetting  the  chains  of  a  free-born  people. 

The  moft  ftable  foundation  of  legal  and  rational  govern- 
ment is  a  due  fubordination  of  rank,  and  a  gradual  fcale  of 
authority  ;  and  tyranny  alfo  itfelf  is  moft  furely  fupported  by 
a  regular  increafe  of  defpotifm,  rifing  from  the  flave  to  the 
fultan :  with  this  difference  however,  that  the  meafure  of 
obedience  in  the  one  is  grounded  on  the  principles  of  fociety, 

12  and 


Ch.  8.  Wrongs.  105 

and  is  extended  no  farther  than  reafon  and  neceffity  will 
warrant :  in  the  other  it  is  limited  only  by  abfolute  will  and 
pleafure,  without  permitting  the  inferior  to  examine  the  title 
upon  which  it  is  founded.  More  efFe£tually  therefore  to  en- 
flave  the  confciences  and  minds  of  the  people,  the  Romifh 
clergy  themfelves  paid  the  mod  implicit  obedience  to  their  [  lO"  ] 
own  fuperiors  or  prelates ;  and  they,  in  their  turns,  were  as 
blindly  devoted  to  the  will  of  the  fovereign  pontiff,  whofe 
decifions  they  held  to  be  infallible,  and  his  authority  co- 
extenfive  with  the  chriftian  world.  Hence  his  legates  a  latere 
were  introduced  into  every  kingdom  of  Europe,  his  bulls 
and  decretal  epiffcles  became  the  rule  both  of  faith  and  dif- 
cipline,  his  judgment  was  the  final  refort  in  all  cafes  of 
doubt  or  difficulty,  his  decrees  were  enforced  by  anathemas 
and  fpiritual  cenfures,  he  dethroned  even  kings  that  were 
refractory,  and  denied  to  whole  kingdoms  (when  undutiful) 
the  exercife  of  chriftian  ordinances,  and  the  benefits  of  the 
gofpel  of  God. 

But,  though  the  being  fpiritual  head  of  the  church  was  a 
.thing  of  great  found,  and  of  greater  authority,  among  men 
of  confcience  and  piety,  yet  the  court  of  Rome  was  fully 
apprized  that  (among  the  bulk  of  mankind)  power  cannot  be 
maintained  without  property  ;  and  therefore  it's  attention 
began  very  early  to  be  rivetted  upon  every  method  that  pro- 
mifed  pecuniary  advantage.     The  dodlrine  of  purgatory  was  < 

introduced,  and  with  it  the  purchafe  of  maffes  to  redeem  the 
fouls  of  the  deceafed.  New-fangled  offences  were  created, 
and  indulgences  were  fold  to  the  wealthy,  for  liberty  to  fin 
without  danger.  The  canon  law  took  cognizance  of  crimes, 
injoined  penance  profalute  animae,  and  commuted  that  pe- 
nance for  money.  Non-refidence  and  pluralities  among  the 
clergy,  and  marriages  among  the  laity  related  within  the 
feventh  degree,  were  ftriftly  prohibited  by  canon;  but  difpenf- 
ations  were  feldom  denied  to  thofe  who  could  afford  to  buy 
them.  In  fhort,  all  the  wealth  of  Chriftendom  was  gradually 
drained  by  a  thoufand  channels,  into  the  coffers  of  the  holy  fee. 

The 
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The  eftablifliment  alfo  of  the  feodal  fyftem  in  moft  of  the 
governments  of  Europe,  whereby  the  lands  of  all  private  pro- 
prietors were  declared  to  be  holden  of  the  prince,  gave  a  hint 
to  the  court  of  Rome  for  ufurping  a  fimilar  authority  over  all 
the  preferments  of  the  church ;  which  began  firft  in  Italy, 
and  gradually  fpread  itfelf  to  England.  The  pope  became  a 
L  107  J  feodal  lord  ;  and  all  ordinary  patrons  were  to  hold  their  right 
of  patronage,  under  this  univerfal  fuperior.  Eftates  held  by 
feodal  tenure,  being  originally  gratuitous  donations,  were  at 
that  time  denominated  beneficia ;  their  very  name  as  well  as 
conftitution  was  borrowed,  and  the  care  of  the  fouls  of  a 
parifh  thence  came  to  be  denominated  a  benefice.  Lay  fees 
were  conferred  by  inveftiture  or  delivery  of  corporal  pofleflion  j 
and  fpiritual  benefices,  which  at  firft  were  univerfally  dona- 
tive, now  received  in  like  manner  a  fpiritual  inveftiture,  by 
inftitution  from  the  bifliop,  and  indudlion  under  his  autho- 
rity. As  lands  efcheated  to  the  lord,  in  defe£t  of  a  legal  te- 
nant, fo  benefices  elapfed  to  the  biftiop  upon  non-prefentation 
by  the  patron,  in  the  nature  of  a  fpiritual  efcheat.  The 
annual  tenths  colle£led  from  the  clergy  were  equivalent  to  the 
feodal  render,  or  rent  referved  upon  a  grant ;  the  oath  of  ca- 
nonical obedience  was  copied  from  the  oath  of  fealty  required 
from  the  vafal  by  his  fuperior ;  and  the  primer  feifins  of  our 
military  tenures,  whereby  the  firft  profits  of  an  heir's  eftate 
were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  an 
exadlioii  of  firft-fruits  from  the  beneficed  clergy.  And  the 
occafional  aids  and  talliages,  levied  by  the  prince  on  his  va- 
fals,  gave  a  handle  to  the  pope  to  levy,  by  the  means  of  his 
legates  a  latere^  peter-pence  and  other  taxations. 

At  length  the  holy  father  went  a  ftep  beyond  any  example 
of  either  emperor  or  feodal  lord.  He  referved  to  himfelf,  by 
his  own  apoftolical  authority*,  the  prefentation  to  all  bene- 
fices which  became  vacant  while  the  incumbent  was  attend- 
ing the  court  of  Rome  upon  any  occafion,  or  on  his  journey 
thither,  or  back  again ;  and  moreover  fuch  alfo  as  became 
vacant  by  his  promotion  to  a  biflioprick  or  abbey :  "  etiamfi 

"  Exlrav.l.2.t,%.c.li, 
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"  ad  ilia  perfonae  confueverint  et  dehnerint  per  eleFHonem  ant 
**  quemvis  alium  modum  ajfttmi."  And  this  laft,  the  canonifts 
declared,  was  no  detriment  at  all  to  the  patron,  being  only 
like  the  change  of  a  life  in  a  feodal  eftate  by  the  lord.  Dif- 
penfations  to  avoid  thefe  vacancies  begat  the  doctrine  of  com' 
mendams :  and  papal  provifions  were  the  previous  nomination 
to  fuch  benefices,  by  a  kind  of  anticipation,  before  they 
became  acSlually  void  :  though  afterwards  indifcriminately  [  108  ] 
applied  to  any  right  of  patronage  exerted  or  ufurped  by  the 
pope.  In  confequence  of  which  the  beft  livings  were  filled 
by  Italian  and  other  foreign  clergy,  equally  unlkilled  in  and 
adverfe  to  the  laws  and  conftitution  of  England.  The  very 
nomination  to  bilhopricks,  that  antient  prerogative  of  the 
crown,  was  wrefted  from  king  Henry  the  firft,  and  afterwards 
from  his  fucceflbr  king  John  ;  and  feemingly  indeed  conferred 
on  the  chapters  belonging  to  each  fee ;  but  by  means  of  the 
frequent  appeals  to  Rome,  through  the  intricacy  of  the  laws 
which  regulated  canonical  ele£l:ions,  was  eventually  veiled  in 
the  pope.  And,  to  funi  up  this  head  with  a  tranfa<flion  moft 
unparalleled  and  ailonifliing  in  it's  kind,  pope  Innocent  III. 
had  at  length  the  effrontery  to  demand,  and  king  John  had 
the  meannefs  to  confent  to,  a  refignation  of  his  crown  to  the 
pope,  whereby  England  was  to  become  for  ever  St.  Peter's 
patrimony  ;  and  the  daftardly  monarch  re-accepted  his  fceptre 
from  the  hands  of  the  papal  legate,  to  hold  as  the  vafal  of  the 
holy  fee,  at  the  annual  rent  of  9  thoufand  marks. 

Another  engine  fet  on  foot,  or  at  lead  greatly  improved, 
by  the  court  of  Rome,  was  a  mafter-piece  of  papal  policy. 
Not  content  with  the  ample  provifion  of  tithes,  which  the 
law  of  the  land  had  given  to  the  parochial  clergy,  they  en- 
deavoured to  grafp  at  the  lands  and  inheritances  of  the  king- 
dom, and  (had  not  the  legiflature  withftood  them)  would  by 
this  time  have  probably  been  mafters  of  every  foot  of  ground 
in  the  kingdom.  To  this  end  they  introduced  the  monks  of 
the  Benediftine  and  other  rules,  men  of  four  and  auftere 
religion,  feparated  from  the  world  and  it's  concerns  by  a  vow 
of  perpetual  celibacy,  yet  fafcinating  the  minds  of  the  people 
-Vol.  IV.  '  K  by 
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by  pretences  to  extraordinary  fancStity,  while  all  their  aim  was 
to  aggrandize  the  power  and  extend  the  influence  of  their 
grand  fuperior  the  pope.  And  as,  in  thofe  times  of  civil 
tumult,  great  rapines  and  violence  were  daily  committed  by 
overgrown  lords  and  their  adherents,  they  were  taught  to  be- 
lieve, that  founding  a  monaftery  a  little  before  their  deaths 
would  atone  for  a  life  of  incontinence,  diforder,  and  bloodftied. 
r  Hence  innumerable  abbeys  and  religious  houfes  were  built 

L  109  ]  within  a  century  after  the  conqueft,  and  endowed,  not  only 
with  the  tithes  of  pariflies  which  were  raviftied  from  the  fe- 
cular  clergy,  but  alfo  with  lands,  manors,  lordlhips,  and  ex- 
teoiive  baronies.  And  the  do^rine  inculcated  was,  that 
whatever  was  fo  given  to,  or  purchafed  by,  the  monks  and 
friars,  was  confecrated  to  God  himfelf ;  and  that  to  alienate 
or  take  it  away  was  no  lefs  than  the  fin  of  facrilege. 

I  MIGHT  here  have  enlarged  upon  otlier  contrivances, 
which  will  occur  to  the  recolledlion  of  the  reader,  fet  on  foot 
by  the  court  of  Rome,  for  efFefting  an  entire  exemption  of 
it's  clergy  from  any  intercourfe  with  the  civil  magiftrate : 
fuch  as  the  Reparation  of  the  ecclefiaflical  court  from  the 
temporal ;  the  appointment  of  it's  judges  by  merely  fpiritual 
authority,  without  any  interpofition  from  the  crown ;  the 
exclufive  jurifdiftion  it  claimed  over  all  ecclefiaftical  perfons 
and  caufes ;  and  the  privilegtum  c/ericale,  or  benefit  of  clergy, 
which  delivered  all  clerks  from  any  trial  or  punifliment  ex- 
cept before  their  own  tribunal.  But  thehiftory  and  progrefs 
of  ecclefiaftical  courts^,  as  well  as  of  purchafes  in  mortmain^, 
have  already  been  fully  difcuflTed  in  the  preceding  volume : 
and  we  fhall  have  an  opportunity  of  examining  at  large  the 
nature  of  xh.Q ptivilegium  cUricale  in  the  progrefs  of  the  prefent 
book.  And  therefore  I  ihall  only  obferve  at  prefent,  that 
iiotwithftanding  this  plan  of  pontifical  power  was  fo  deeply 
laid,  and  fo  indefatig^bly  purfued  by  the  unwearied  politics 
of  the  court  of  Rome  through  a  long  fuccefllon  of  ages  j  not-^ 
withftanding  it  was  poliihed  and  improved  by  the  united  en- 
deavours of  a  body  of  men,  who  engroffed  all  the  learning  of 

«  See  Vol.  III.  pag.  61.  '  See  Vol.  II.  pag.  a68. 
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Europe  for  centuries  together  ;  notwithftanding  it  was  firmly; , 
and  refoluteljr  executed  by  perfons  the  bed  calculated  for 
eftabliftiing  tyranny  and  defpotifm,  being  fired  with  a  bigoted 
enthufiafm,  (which  prevailed  not  only  among  the  weak  and 
fimple,  but  even  among  thofe  of  the  beft  natural  and  acquired 
endowments,)  unconne£led  with  their  fellow-fubjecls,  and. 
totally  indifferent  to  what  might  befal  that  pofterity  to  which 
they  bore  no  endearing  relation  :  —  yet  it  vanifhed  into  no- 
thing, when  the  eyes  of  the  people  were  a  little  enlightened,  [no  3 
and  they  fet  themfelves  with  vigour  to  oppofe  it.  So  vain 
and  ridiculous  is  the  attempt  to  live  in  fociety,  without 
acknowledging  the  obligations  which  it  lays  us  under  ;  and 
to  affe£l  an  entire  independence  of  that  civil  ftate,  which  pro-, 
te6is  us  in  all  our  rights,  and  gives  us  every  other  liberty,  that 
only  excepted  of  defpifing  the  laws  of  the  community. 

Having  thus  in  fome  degree  endeavoured  to  trace  out  the 
original  and  fubfequent  progrefs  of  the  papal  ufurpations  in 
England,  let  us  now  return  to  thefl;atutes  of praemumreywhich 
were  framed  to  encounter  this  overgrown  yet  increafing  evil. 
King  Edward  L,  a  wife  and  magnanimous  prince,  fet  himfelf 
in  earned  to  fliake  off  this  fervile  yoke  e.  He  would  not  fu£- 
fer  his  bifhops  to  attend  a  general  council,  till  they  had  fworn, 
not  to  receive  the  papal  benediftion.  He  made  light  of  all 
papal  bulles  and  procefles  :  attacking  Scotland  in  defiance  of 
one :  and  feifing  the  temporalities  of  his  clergy,  who  under 
pretence  of  another  refufed  to  pay  a  tax  impofed  by  parlia- 
ment. He  ftrengthened  the  ftatutes  of  mortmain  ;  thereby 
clofing  the  great  gulph,  in  which  all  the  lands  of  the  kingdom 
were  in  danger  of  being  fwallowed.  And,  one  of  his  fuhr 
jefts  having  obtained  a  buUe  of  excommunication  againft 
another,  he  ordered  him  to  be  executed  as  a  traitor,  accord.? 
ing  to  the  antient  law  '*.  And  in  the  thirty-fifth  year  of  his 
reign  was  made  the  firft  ftatute  againft  papal  provifions,  being, 
according  to  fir  Edward  Coke  ',  the  foundation  of  all  the  fub-» 
fequent  ftatutes  oi  praemunirey  which  we  rank  as  an  ofFencq 

«Dav.  83.  \^c.  5  Rep.  p.  i.  fol.  13,  3  AflT.  ig. 
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immediately  againft  the  king,  becaufe  every  encouragement 
of  the  papal  power  is  a  diminution  of  the  authority  of  the 
crown. 

In  the  weak  reign  of  Edward  the  fecond  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  with- 
ftood  him ;  and  it  was  one  of  the  principal  articles  charged 
againft  that  unhappy  prince,  that  he  had  given  allowance  to 
j"  the  bulks  of  the  fee  of  Rome.     But  Edward  the  third  was  of 

t  *  ^  ^  J  a  temper  extremely  different :  and,  to  remedy  thefe  incon- 
veniences firft  by  gentle  means,  he  and  his  nobility  wrote  an 
expoftulation  to  the  pope  :  but  receiving  a  menacing  and 
contemptuous  anfwer,  withal  acquainting  him,  that  the  em- 
peror, (who  a  few  years  before  at  the  diet  of  Nuremberg, 
A.  D.  1323,  had  eftablilhed  a  law  againft  provifions  "*,)  and 
alfo  the  king  of  France,  had  lately  fubmitted  to  the  holy  fee  j 
the  king  replied,  that  if  both  the  emperor  and  the  French 
king  fhould  take  the  pope's  part,  he  was  ready  to  give  battle 
to  them  both,  in  defence  of  the  liberties  of  the  crown. 
Hereupon  more  fharp  and  penal  laws  were  devifed  againft 
provifors ',  which  ena<^  feverally,  that  the  court  of  Rome  fhall 
not  prefent  or  collate  to  any  biftioprick  or  living  in  England  ; 
and  that  whoever  difturbs  any  patron  in  the  prefentation  to  a 
living  by  virtue  of  a  papal  provifion,  fuch  provifor  fhall  pay 
fine  and  ranfom  to  the  king  at  his  will,  and  be  imprifoned 
.  till  he  renounces  fuch  provifion  :  and  the  fame  punifliment 
is  inflicted  on  fuch  as  cite  the  king,  or  any  of  his  fubjedts, 
to  anfwer  in  the  court  of  Rome.  And  when  the  holy  fee 
refented  thefe  proceedings,  and  pope  Urban  V.  attempted  to 
revive  the  vafalage  and  annual  rent  to  which  king  John  had 
fubjedled  his  kingdom,  it  was  unanimoufly  agreed  by  all  the 
-  eftates  of  the  realm  in  parliament  afTembled,  40  Edw.  III., 
that  king  John's  donation  was  null  and  void,  being  without 
the  concurrence  of  parliament,  and  contrary  to  his  coronation 
oath :  and  all  the  temporal  nobility  and  commons  engaged, 
that  if  the  pope  ftiould  endeavour  by  procefs  or  otherwife  to 

*  Mod,  Un.  Hift.  xxix.  293.  ft.  i.  c.  I.    38  Edw.  III.  ft.  i.  c.  4.  and 

«Stat.a5Edw.in.ft.6.  a?  Edw.III.    ft.  a.  c.  i,  a,  3,4. 
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maintain  thefe  ufurpations,  they  would  refift  and  withftand 
him  with  all  their  power  *". 

In  the  reign  of  Richard  the  fecond,  it  was  found  necef- 
fary  to  (harpen  and  ftrengthen  thefe  laws,  and  therefore  it 
was  enabled  by  ftatutes  3  Ric.  II.  c.  3.  and  7  Ric.  II.  c.  12. 
firft,  that  no  alien  fhould  be  capable  of  letting  his  benefice 
to  farm }  in  order  to  compel  fuch  as  had  crept  in,  at  leaft  to 
refide  on  their  preferments :  and,  afterwards,  that  no  alien 
ihould  be  capable  to  be  prefented  to  any  ecclefiaftical  prefer- 
ment, under  the  penalty  of  the  ftatutes  of  provifors.  By  the 
ftatute  12  Ric.  II.  c.  15.  all  liegemen  of  the  king,  accepting 
of  a  living  by  any  foreign  provifion,  are  put  out  of  the  king's 
protection,  and  the  benefice  made  void.  To  which  the  fta- 
tute 13  Ric.  II.  ft.  2.  c.  2.  adds  baniftiment  and  forfeiture  of 
lands  and  goods  :  and  by  c.  3.  of  the  fame  ftatute,  any  perfon 
bringing  over  any  citation  or  excommunication  from  beyond 
fea,  on  account  of  the  execution  of  the  foregoing  ftatutes  of 
provifors,  fhall  be  imprifoned,  forfeit  his  goods  and  lands, 
and  moreover  fufFer  pain  of  life  and  member. 

In  the  writ  for  t^e  execution  of  all  thefe  ftatutes  the  words 
praemunire  JaciaSi  being  (as  we  faid)  ufed  to  command  a  cita- 
tion of  the  party,  have  denominated  in  common  fpeech  not 
only  the  writ,  but  the  offence  itfelf  of  maintaining  the  papal 
power,  by  the  name  of  praemunire.  And  accordingly  the 
.  next  ftatute  I  ftiall  mention,  which  is  generally  referred  to 
by  all  fubfequent  ftatutes,  is  ufually  called  the  ftatute  of 
praemunire.  It  is  the  ftatute  16  Ric.  II.  c.  5.  which  enadbs, 
that  whoever  procures  at  Rome,  or  elfe where,  any  tranfla- 
tions,  procefles,  excommunications,  buUes,  inftruments,  or 
other  things  which  touch  the  king,  againft  him,  his  crown, 
and  realm,  and  all  perfons  aiding  and  affifting  therein,  fhall 
be  put  out  of  the  king's  protection,  their  lands  and  goods  for- 
feited to  the  king's  ufe,  and  they  fhall  be  attached  by  their 
bodies  to  anfwer  to  the  king  and  his  council :  or  procefs  of 

">  Seld.  in  FUt.  10.  4. 
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praemunire  facias  (hall  be  made  out  againfl  them  as  in  other 
cafes  of  provifors.  .    i-. 

•'^"By  the  ftatute  2  Hen.  IV.  c.  3.  all  perfons  who  accept  any 
provifion  from  the  pope,  to  be  exempt  from  canonical  obe- 
dience to  their  proper  ordinary,  are  alfo  fubjefted  to  the 
penalties  oi  praemunire.  And  this  is  the  laft  of  our  antient 
ftatutes  touching  this  offence ;  the  ufurped  civil  power  of  the 
bifhop  of  Rome  being  pretty  well  broken  down  by  thefe  fta- 

[  tutes,  as  his  ufurped  religious  power  was  in  about  a  century 

afterwards ;  the  fpirit  of  the  nation  being  fo  much  raifed 

[  ^  ^  3  ]  agai"!^  foreigners,  that  about  this  time,  in  the  reign  of  Henry 
the  fifth,  the  alien  priories,  or  abbeys  for  foreign  monks, 
were  fuppreifed,  and  their  lands  given  to  the  crown.  And 
no  farther  attempts  were  afterwards  made  in  fupport  of  thefe 
foreign  jurifdiftions. 

A  LEARNED  writer,  before  referred  to,  is  therefore  greatly 
miftaken,  when  he  fays  ",  that  in  Henry  the  fixth's  time  the 
archbifhop  of  Canterbury  and  other  bifhops  offered  to  the 
king  a  large  fupply,  if  he  would  confent  that  all  laws  againft 
provifors,  and  efpecially  the  ftatute  16  Ric.  II.,  might  be  re- 
pealed ;  but  that  this  motion  was  rejected.  This  account  is 
incorrect  in  all  it's  branches.  For,  firft,  the  application, 
which  he  probably  means,  was  made  not  by  the  biftiops  only, 
but  by  the  unanimous  confent  of  a  provifional  fynod,  affem- 
bled  in  1439,  18  Hen.  VI.,  that  very  fynod  which  at  the  fame 
time  refufed  to  confirm  and  allow  a  papal  buUe,  which  then 
was  laid  before  them.  Next,  the  purport  of  it  was  not  to 
procure  a  repeal  of  the  ftatutes  againft  provifors,  or  that  of 
Richard  II.  in  particular ;  but  to  requeft  that  the  penalties 
thereof,  which  by  forced  conftru£tion  were  applied  to  all 
that  fued  in  the  fpiritual,  and  even  in  many  temporal,  courts 
of  this  realm,  might  be  turned  againft  the  proper  objefls 
only.;  thofe  who  appealed  to  Rome,  or  to  any  foreign  jurif- 
diftions :  the  tenor  of  the  petition  being,  "  that  thofe  penal- 
*  *  ties  fliould  be  taken  to  extend  only  to  thofe  that  com- 

"  Dav.  96. 
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"  menced  any  fuits  or  procured  any  writs  or  public  inftru- 
"  ments  at  Rome  or  elfewhere  out  of  England  •,  and  that  no 
«  one  fhould  be  profecuted  upon  that  ftatute  for  any  fuit  in 
««  the  fpiritual  courts  or  by  lay  jurifdidlions  of  this  kingdom." 
Laftly,  the  motion  was  fo  far  from  being  rejefted,  that 
the  king  promifed  to  recommend  it  to  the  next  parliament, 
and  in  the  mean  time  that  no  one  (hould  be  molefted  upon 
this  account.  And  the  clergy  were  fo  fatisfied  with  their 
fuccefs,  that  they  granted  to  the  king  a  whole  tenth  upon 
this  occafion  <>. 

And  indeed  fo  far  was  the  archbiftiop,  who  prefided  in  [  114  ] 
this  fynod,  from  countenancing  the  ufurped  power  of  the 
pope  in  this  realm,  that  he  was  ever  a  firm  oppofer  of  it. 
And,  particularly  in  the  reign  of  Henry  the  fifth,  he  pre- 
vented the  king's  uncle  from  being  then  made  a  cardinal,  and 
legate  a  latere  from  the  pope ;  upon  the  mere  principle  of 
it's  being  within  the  mifchief  of  papal  provifions,  and  dero- 
.  gatory  from  the  liberties  of  the  Englifli  church  and  nation. 
For,  as  he  exprefled  himfelf  to  he  king  in  his  letter  upon 
that  fubje£l:,  "  he  was  bound  to  &ppofe  it  by  his  ligeance, 
"  and  alfo  to  quit  himfelf  to  God,  and  the  church  of  this 
**  land,  of  which  God  and  the  king  had  made  him  governor." 
This  was  not  the  language  of  a  prelate  addi<5led  to  the  flavery 
of  the  fee  of  Rome  j  but  of  one  who  was  indeed  of  princi- 
ples fo  very  oppofite  to  the  papal  ufurpations,  that  in  the  year 
preceding  this  fynod,  1 7  Hen.  VI.,  he  refufed  to  confecrate  a 
bi(hop  of  Ely,  that  was  nominated  by  pope  EugeniusIV. 
A  conduct  quite  confonant  to  his  former  behaviour,  in 
6  Hen.  VI.  when  he  refufed  to  obey  the  commands  of  pope 
Martin  V.  who  had  required  him  to  exert  his  endeavour*  to 
repeal  the  ftatute  of  praemunire  ("  execrabile  illudjlatutum,"  as 
the  holy  father  phrafes  it) ;  which  refufal  fo  far  exafperated  the 
court  of  Rome  againft  him,  that  at  length  the  pope  iffued  a 
bulle  to  fufpend  him  from  his  office  and  authority,  which  the 
archbifliop  difregarded,  and  appealed  to  a  general  council. 
And  fo  fenfible  were  the  nation  of  their  primate's  merit,  that 

•  WHk.  ConeU.  Mag.  Brit.  III.  J33. 
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the  lords  fpiritual  and  temporal,  and  alfo  the  univerfity  of 
Oxford,  wrote  letters  to  the  pope  in  his  defence ;  and  the 
houfe  of  commons  addrefled  the  king,  to  fend  an  ambaflador 
forthwith  to  his  holinefs,  on  behalf  of  the  archbilhop,  who 
had  incurred  the  difpleafure  of  the  pope  for  oppofing  the  ex- 
ceffive  power  of  the  court  of  Rome  p. 

This  then  is  the  original  meaning  of  the  offence,  which 
we  call  praemunire ;  viz.  introducing  a  foreign  power  into 
this  land,  and  creating  imperium  in  imperioy  by  paying  that 
obedience  to  papal  procefs,  which  conftitutionally  belonged 
to  the  king  alone,  long  before  the  reformation  in  the  reign  of 
Henry  the  eighth  :  at  which  time  the  penalties  oi praemunire 
were  indeed  extended  to  more  papal  abufes  than  before  ;  as 
the  kingdom  then  entirely  renounced  the  authority  of  the  fee 
of  Rome,  though  not  all  the  corrupted  dodlrines,  of  the 
Roman  church.  And  therefore  by  the  feveral  ftatutes  of 
^4Hen.VIII.  c.  12.  and  25  Hen.  VIII.  c.  19.  and  21.  to  appeal 
to  Rome  from  any  of  the  king's  courts,  which  (though  illegal 
before)  had  at  times  been  connived  at ;  to  fue  to  Rome  for 
any  licence  of  difpenfation ;  or  to  obey  any  procefs  from 
thence  ;  are  made  liable  to  the  pains  of  praemunire.  And,  in 
order  to  reftore  to  the  king  in  efFe<St  the  nomination  of  vacant 
bifliopricks,  and  yet  keep  up  the  eftabliftied  forms,  it  is  en- 
acted by  ftatute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and 
chapter  refufe  to  eledl:  the  perfon  named  by  the  king,  or  any 
arehbifhop  or  bilhop  to  confirm  or  confecrate  him,  they  Ihall 
fall  within  the  penalties  of  the  ftatutes  oi praemunire.  Alfo 
by  ftatute  5  Eliz.  c.  i.  to  refufe  the  oath  of  fupreniacy  will 
incur  the  pains  oi praemunire ;  and  to  defend  the  pope's  ju- 
rifdi<Elion  in  this  realm,  is  a  praemunire  for  the  firft  offence, 
and  high  treafon  for  the  fecond.     So  too,  by  ftatute  1 3  Eliz. 

.   P  See  Wilk.  Ceuw/.^aj-.^r.Vol.IlI.  digreffion;    if  indeed  it  be  a  digreflion 

pajjlm,  and   Dr.  Duck's    life    of  arch-  to   fhow   how   contrary   to    the    fenti- 

bifliop  Chlchele,  who  was   the  prelate  ments  of  fo  learned  and  pious  a  pre- 

here  fpoken    of,    and    the    munificent  late,  even  in  the  days  of  popery,  ihofe 

founder  of  All   Souls  college    in  Ox-  ufurpations  were,    which    the    ftatutes 

ford :  in  vindication  of  vvhofe  memory  of  praemunire  and  provifors  were  made 

the   author    hopes   to   be  cxcufed  this  to  reftrain. 
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c.  2.  to  import  any  agnus  Deij  crofles,  beads,  or  other  fuper- 
ftitious  things  pretended  to  be  hallowed  by  the  bifhop  of 
Rome,  and  tender  the  fame  to  be  ufed ;  or  to  receive  the  fame 
with  fuch  intent,  and  not  difcover  the  offender  ;  or  if  a  juf- 
tice  of  the  peace,  knowing  thereof,  fliall  not  within  fourteen 
days  declare  it  to  a  privy  counfellor;  they  all  mcxxx praemunire. 
But  importing  or  felling  mafs-books,  or  other  popiih  books, 
is  by  ftatute  3  Jac.  I.  c.  5.  §  25.  only  liable  to  a  penalty  of 
forty  fhillings.  Laftly,  to  contribute  to  the  maintenance  of 
a  jefuit's  college,  or  any  popifh  feminary  whatever,  beyond 
fea ;  or  any  perfon  in  the  fame ;  or  to  contribute  to  the  main- 
tenance of  any  jefuit  or  popifh  prieft  in  England,  is  by  ftatute 
27  Eliz.  c.  2.  made  liable  to  the  penalties  oi praemunire. 

Thus  far  the  penalties  of  praemunire  feem  to  have  kept  [  116  1 
within  the  proper  bounds  of  their  original  inftitution,  the  de- 
preffing  the  power  of  the  pope :  but,  they  feeing  pains  of  no 
inconfiderable  confequence,  it  has  been  thought  fit  to  apply  .» 
the  fame  to  other  heinous  offences ;  fome  of  which  bear  more, 
and  fome  lefs,  relation  to  this  original  offence,  and  fome  no 
relation  at  all. 

Thus,  i.  By  the  ftatute  i  &  2  Ph.  &  Mar.  c.  8.  to  moleft 
the  poffelTors  of  abbey  lands  granted  by  parliament  to  Henry 
the  eighth,  and  Edward  the  fixth,  is  a  praemunire.  2.  So 
likewife  is  the  offence  of  adding  as  a  broker  or  agent  in  any 
ufurious  contra£l:,  when  above  ten  per  cent,  intereft  is  taken, 
by  ftatute  13  Eliz.  c.  10.  3.  To  obtain  any  ftay  of  proceed- 
ings, other  than  by  arreft  of  judgment  or  writ  of  error,  in 
any  fuit  for  a  monopoly,  is  likewife  tl  praemunire^  by  ftatute 
21  Jac.  I.  c.  3.  4.  To  obtain  an  exclufive  patent  for  the  fole 
making  or  importation  of  gunpowder  or  arms,  or  to  hinder 
others  from  importing  them,  is  alfo  a  praemunire  by  two  fta- 
tutes  :  the  one  16  Car.  I.  c.  2i.  the  other  i  Jac.  II.  c.  8. 
5 .  On  the  abolition,  by  ftatute  1 2  Car.  II.  c.  24.  of  purvey- 
ance ^,  and  the  prerogative  of  pre-emption,  or  taking  any 
viftual,  beafts,  or  goods  for  the  king's  ufe,  at  a  ftated  price, 

9  See  Vol.  I.  pag.  »87. 
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without  confent  of  the  proprietor,  the  exertion  of  any  fuch 
power  for  the  future  was  declared  to  incur  the  penalties  of 
praemunire.  6.  Toaflert,  maliciouflyand  advifedly,  by  fpeak- 
•ing  or  writing,  that  both  or  either  houfe  of  parliament  have 
a  legiflative  authority  without  the  king,  is  declared  a  prae~ 
w«wWbyftatute  13  Car.  II.  c.  I.  'j .  By  the  habeas  corpus  ilB: 
alio,  3 1  Car.  II.  c.  2.  it  is  a  praemunirey  and  incapable  of  the 
king's  pardon,  befides  other  heavy  penalties  %  to  fend  any 
fubjeft  of  this  realm  a  prifoner  into  parts  beyond  the  feas. 
8.  By  the  flatute  i  W.  &  M.  fl.  i.  c.  8.  perfons  of  eighteen 
years  of  age,  refufing  to  take  the  new  oaths  of  allegiance,  as 
well  as  fupremacy,  upon  tender  by  the  proper  magiftrate,  are 
fubjedk  to  the  penalties  of  a  praemunire  (5) ;  and  by  ftatute 
[  117]  7&8  W.III.  c.  24.  ferjeants,  counfellors,  proctors,  attorneys, 
and  all  officers  of  courts,  praftifing  without  having  taken 
the  oaths  of  allegiance  and  fupremacy,  and  fubfcribing  the 
declaration  againft  popery,  are  guilty  of  a  praemunire^  whe- 
ther the  oaths  be  tendered  or  no.  9.  By  the  ftatute  6  Ann. 
-c.  7.  to  aflert  malicioufly  and  dire6tlyj  by  preaching,  teach- 
ing, or  advifed  fpeaking,  that  the  then  pretended  prince  of 
Wales  or  any  perfon  other  than  according  to  the  adis  of  fet- 
tlement  and  union,  hath  any  right  to  the  throne  of  thefe  king- 
doms ;  or  that  the  king  and  parliament  cannot  make  laws  to 
limit  the  defcent  of  the  crown ;  fuch  preaching,  teaching,  or 
advifed  fpeaking  is  a  praemunire :  as  writing,  printing,  or 
publilhing  the  fame  doftrines  amounted,  we  riiay  remember, 
to  high  treafon.  10.  By  ftatute  6  Ann.  c.  23.  if  the  afTenobly 
of  peers  in  Scotland,  convened  to  elecft  their  fixteen  repre- 
fentatives  in  the  Britifli  parliament,  fhall  prefume  to  treat  of 
any  other  matter  fave  only  the  election,  they  incur  the  pe- 
'  nalties  of  a  praemunire.  11.  The  ftatute  6  Geo.  I,  c.  18. 
(enacted  in  the  year  after  the  infamous  fouth-fea  project  had 

'  SeeVoLl.  pag.138.     Vol.  HI.  pag.  137. 

(5)  By  the  31  Geo.  III.  c  32.  $  l8.  it  is  enaded,  that  no 

perfons  (hall  be  fummoned  to  take  the  oath  of  fupremacy,  or  raake 

the  declaration  againft  tranfubflantiation,  or  be  profecuted  for  not 

obeying  the  fummons  for  that  purpofe. 

:        .  ..•  beggared 
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beggared  half  the  nation)  makes  all  unwarrantable  under- 
takings by  unlawful  fubfcriptions,  then  commonly  known  by 
the  names  of  bubbles,  fubjeft  to  the  penalties  of  a  praemunire. 
12.  The  ftatute  12  Geo.  III.  c.  11.  fubjefts  to  the  penalties 
of  the  ftatute  of  praemunire  all  fuch  as  knowingly  and 
wilfully  folemnize,  affift,  or  are  prefent  at,  any  forbidden 
marriage  of  fuch  of  the  defcendants  of  the  body  of  king 
George  II.  as  are  by  that  aft  prohibited  to  contraft  matri- 
mony without  the  confent  of  the  crown  *. 

Having  thus  enquired  into  the  nature  and  feveral  fpecies 
of  praemunire^  it's  punifhment  may  be  gathered  from  the 
foregoing  ftatutes  which  are  thus  fhortly  fummed  up  by  fir 
Edward  Coke  * :  **  that  from  the  conviftion,  the  defendant 
"  fhall  be  out  of  the  king's  protection,  and  his  lands  and 
**  tenements,  goods  and  chattels  forfeited  to  the  king :  and 
**  that  his  body  (hall  remain  in  prifon  at  the  king's  pleafure ; 
"  or  (as  other  authorities  have  it)  during  life  " .-"  both  which 
amount  to  the  fame  thing ;  as  the  king  by  his  prerogative 
may  any  time  remit  the  whole,  or  any  part,  of  the  punifti- 
ment,  except  in  the  cafe  of  tranfgrefling  the  ftatute  of  habeas 
corpus.  Thefe  forfeitures  here  infli£ted,  do  not  (by  the  way) 
bring  this  offence  within  our  former  definition  of  felony ; 
being  inflifted  by  particular  ftatutes,  and  not  by  the  common 
law.  But  fo  odious,  fir  Edward  Coke  adds,  was  this  offence 
of  praemunire^  that  a  man  that  was  attainted  of  the  fame 
might  have  been  flain  by  any  other  man  without  danger  of 
law :  becaufe  it  was  provided  by  law  ^,  that  any  man  might 
do  to  him  as  to  the  king's  enemy  ;  and  any  man  may  lawfully 
kill  an  enemy.  However,  the  pofition  itfelf,  that  it  is  at  any 
time  lawful  to  kill  an  enemy,  is  by  no  means  tenable ;  it  is 
only  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  in 
the  heat  of  battle,  or  for  necefTary  felf-defence.  And  to  ob- 
viate fuch  favage  and  miftaken  notions  ^,  the  ftatute  5  Eliz. 
c.  I.  provides,  that  it  Ihall  not  be  lawful  to  kill  any  perfon 

'  See  Book  I.  ch.4.  *  Stat,  aj  Ed,  III.  ft.  5.  c.22. 

=  1  liift.  IH).  ^  Bro.  Abr.  t.  Corone.  196. 

"  I  Bulil.  199. 
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attainted  in  a  praemumre,  any  law,  ftatute,  opinion,  or  ex- 
pofition  of  law  to  the  contrary  notwithftanding.  But  ftili 
fuch  delinquent,  though  prote£led  as  a  part  of  the  public 
from  public  wrongs,  can  bring  no  a£lion  for  any  private  in- 
jury, how  atrocious  foever,  being  fo  far  out  of  the  protedlion 
of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy 
any  grievance  which  he  as  an  individual  may  fuffer.  And 
no  man,  knowing  him  to  be  guilty,  can  with  fafety  give 
him  comfort,  aid,  or  relief  y  (6). 

y  I  Hawk.  P.  C.  SS' 


(6)  The  terrible  penalties  of  a  praemunire  are  denounced  by  a 
great  variety  of  ftatutes,  yet  profecutions  upon  a  praemunire  are 
unheard  of  in  our  courts. 

There  is  only  one  inftance  of  fuch  a  profecution  in  the  State 
Trials,  in  which  cafe  the  penalties  of  a  praemunire  were  inflicted 
upon  fome  perfons,  for  refufing  to  take  the  oath  of  allegiance  in 
the  reign  of  Charles  the  fecond.     Jiarg.  St.  Tr.  z  vol.  463. 
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CHAPTER     THE     NINTH. 

OF  MISPRISIONS  AND  CONTEMPTS, 

AFFECTING    THE    KING    AND 

GOVERNMENT. 


TTHE  fourth  fpecies  of  offences  more  immediately  againft 
the  king  and  government,  are  entitled  mifprifions  and 
contempts. 

Misprisions  (a  term  derived  from  the  old  French,  mefprisj 
a  negle£l  or  contempt)  are,  in  the  acceptation  of  our  law, 
generally  underftood  to  be  all  fuch  high  offences  as  are  under 
the  degree  of  capital,  but  nearly  bordering  thereon :  and  it 
is  faid,  that  a  mifprifion  is  contained  in  every  treafon  and 
felony  whatfoever :  and  that  if  the  king  fo  pleafe,  the  offender 
may  be  proceeded  againft  for  the  mifprifion  only  *.  And 
upon  the  fame  principle,  while  the  jurifdi£lion  of  the  ftar- 
chamber  fubfifted,  it  was  held  that  the  king  might  remit  a 
profecution  for  treafon,  and  caufe  the  delinquent  to  be  cen- 
fured  in  that  court,  merely  for  a  high  mifdemefnor :  as  hap- 
pened in  the  cafe  of  Roger  earl  of  Rutland,  in  43  Eliz.  who 
was  concerned  in  the  earl  of  Eflex's  rebellion  ^  Mifprifions 
are  generally  divided  into  two  forts :  negative,  which  confift 
in  the  concealment  of  fomething  which  ought  to  be  revealed  ; 
and  pofitive,  which  confift  in  the  commiflion  of  fomething 
which  ought  not  to  be  done. 

*  Yearb.  a.  Rk.  III.  lo.      Staundf.         "  Hudfon  of  the  court  of  (tar-cham- 
P.  C.  37.   Kel.  71.     I  Hal.  P.  C.  374-    ber.    MS.  in  M»J,  Brit. 
I  Hawk.  P.  C.  55,56. 
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I.  Of  the  firft,  or  negative  kind,  is  what  is  called  mifprifton 
oftreafon;  confifting  in  the  bare  knowledge  and  concealment 
of  treafon,  without  any  degree  of  aflent  thereto :  for  any 
affent  makes  the  party  a  principal  traitor ;  as  indeed  the  con- 
cealment, which  was  conftrued  aiding  and  abetting,  did  at 
the  common  law  :  in  like  manner  as  the  knowledge  of  a  plot 
againft  the  Hate,  and  not  revealing  it,  was  a  capital  crime  at 
Florence  and  other  ftates  of  Italy  '^.  But  it  is  now  enabled 
by  the  ftatute  i  &  2  Ph.  &  M.  c.  10.  that  a  bare  conceal- 
ment of  treafon  fhall  be  only  held  a  mifprifion.  This  con- 
cealment becomes  criminal,  if  the  party  apprized  of  the  trea- 
fon does  not,  as  foon  as  conveniently  may  be,  reveal  it  to 
fome  judge  of  affize  or  juftice  of  the  peace  ^.  But  if  there 
be  any  probable  circumftances  of  aflent|,  as  if  one  goes  to  a 
treafonable  meeting,  knowing  before-hand  that  a  confpiracv 
is  intended  againft  the  king ;  or,  being  in  fuch  company  once 
by  accident,  and  having  heard  fuch  treafonable  confpiracy, 
meets  the  fame  company  again,  and  hears  more  of  it,  but 
conceals  it :  this  is  an  implied  aflent  in  law,  and  makes  the 
concealer  guilty  of  a£lual  high  treafon  ^. 

There  is  alfo  one  pofitive  mifprifion  of  treafon,  created 
fo  by  a£l  of  parliament.  The  ftatute  13  Eliz.  c.  2.  enacSls, 
that  thofe  who  forge  foreign  coin,  not  current  in  this  king- 
dom, their  aiders,  abettors,  and  procurers,  fhall  all  be  guilty  of 
mifprifion  of  treafon.  For,  though  the  law  would  not  put 
foreign  coin  upon  quite  the  fame  footing  as  our  own  ;  yet, 
if  the  circumftances  of  trade  concur,  the  falfifying  it  may  be 
attended  with  confequences  almoft  equally  pernicious  to  the 
public  ;  as  the  counterfeiting  of  Portugal  money  would  be  at 
prefent ;  and  therefore  the  law  has  made  it  an  offence  juft 
below  capital,  and  that  is  all.  For  the  punifhment  of  mif- 
prifion of  treafon  is  lofs  of  the  profits  of  lands  ^during  life, 
forfeiture  of  goods  and  imprifonment  during  life  ^  Which 
total  forfeiture  of  the  goods  was  originally  inflidled  while 

'  Guicciaril.  Hilt.  b.  3  and  IJ.  '   i  Hawk.  P.C.  56. 

"  iHaL  P.C.37Z.  «"  i  Hal.  P.  C.  374.  ■ 
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the  offence  amounted  to  principal  treafon,  and  of  courfe  in- 
cluded in  it  a  felony,  by  the  common  law ;  and  therefore  is 
no  exception  to  the  general  rule  laid  down  in  a  former  chap- 
ter s,  that  wherever  an  offence  is  punifhed  by  fuch  total 
forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  fslony  is  alfo  the  concealment  of  a  felony 
which  a  man  knows,  but  never  affented  to ;  for  if  he  aflent- 
ed,  this  makes  him  either  principal  or  acceflbry.  And  the 
punifhment  of  this,  in  a  public  officer,  by  the  ftatute 
Weftm.  I.  3  Edw.  I.  c.  9.  is  imprifonment  for  a  year  and  a 
day  i  in  a  common  perfon,  imprifonment  for  a  lefs  difcre- 
tionary  time ;  and,  in  both,  fine  and  ranfom  at  the  king's 
pleafure :  which  pleafure  of  the  king  muft  be  obferved,  once 
for  all,  not  to  fignify  any  extrajudicial  will  of  the  fovereign, 
but  fuch  as  is  declared  by  his  reprefentatives,  the  judges 
in  his  courts  of  juftices  *,  "  voluntas  regis  in  curia,  non  in 
**  camera  ''." 

There  is  alfo  another  fpecies  of  negative  mifprifions : 
namely,  the  concealing  of  treafure-trove,  which  belongs  to  the 
king  or  his  grantees  by  prerogative  royal :  the  concealment 
of  which  was  formerly  punifiiable  by  death  '  j  but  now  only 
by  fine  and  imprifonment  K 

11.  Misprisions,  which  are  merely  pofitive,  are  generally 
denominated  contempts  or  high  mifdemefnors  ;  of  which 

I.  The  firft  and  principal  is  the  mal-adminiflration  of 
fuch  high  officers,  as  are  in  public  truft  and  employment. 
This  is  ufually  punifhed  by  the  method  of  parliamentary 
impeachment:  wherein  fuch  penalties,  fhort  of  death,  are 
inflicted,  as  to  the  wifdom  of  the  houfe  of  peers  fhall  feem 
proper ;  confifting  ufually  of  banifhment,  imprifonment,  fines, 
or  perpetual  difability.     Hitherto  alfo  may  be  referred  the 

'^  See  pag.  94.  '  Glaii.  /.i.  c,%. 

.       "  2  Hal.  P.  C.  375.       -  i  3l."ft.  133- 
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offence  of  embezzling  the  public  money,  called  among  the  Ro- 
mans peculatus,  which  the  Julian  law  punifhed  with  death  in 
a  magiftrate,  and  with  deportation,  or  banithment,  in  a  pri- 
vate perfon  ^.  With  us  it  is  not  a  capital  crime,  but  fubje£ls 
the  committer  of  it  to  a  difcretionary  fine  and  imprifonment. 
Other  mifprifiions  are,  in  general,  fuch  contempts  of  the  exe- 
cutive magiftrate,  as  demonftrate  themfelves  by  fome  arrogant 
and  undutiful  behaviour  towards  the  king  and  government. 
Thefe  are 

2.  Contempts  againft  the  king's  prerogative.  As,  by 
refufmg  to  affift  him  for  the  good  of  the  public  ;  either  in  his 
councils,  by  advice,  if  called  upon ;  or  in  his  wars,  by  per- 
fonal  fervice  for  defence  of  the  realm,  againft  a  rebellion  or 
invafion  '.  Under  which  clafs  may  be  ranked  the  neglefting 
to  join  the  pojfe  comitatus,  or  power  of  the  county,  being  there- 
unto required  by  the  (heriff  or  juftices,  according  to  the 
ftatute  2  Hen.  V.  c.  8.  which  is  a  duty  incumbent  upon  all  that 
are  fifteen  years  of  age,  under  the  degree  of  nobility,  and  able 
to  travel  ".  Contempts  againft  the  prerogative  may  alfo  be, 
by  preferring  the  interefts  of  a  foreign  potentate  to  thofe  of 
their  own,  or  doing  or  receiving  any  thing  that  may  create  an 
undue  influence  In  favour  of  fuch  extrinfic  power  ;  as,  by 
taking  a  penfion  from  any  foreign  prince  without  the  confent 
of  the  king  ".  Or,  by  difobeying  the  king's  lawful  commands ; 
whether  by  writs  ifluing  out  of  his  courts  of  juftice,  or  by  a 
fummons  to  attend  his  privy  council,  or  by  letters  from  the 
king  to  a  fubjedl  commanding  him  to  return  from  beyond  the 
feas,  (for  difobedience  to  which  his  lands  ftiall  be  feized  till 
he  does  return,  and  himfelf  afterwards  puniftied,)  or  by  his 
writ  of  ne  exeat  regnum^  or  proclamation,  commanding  the 
fubjeft  to  ftay  at  home  °.  Difobedience  to  any  of  thefe  com- 
mands is  a  high  mifprifion  and  contempt ;  and  fo,  laftly,  is 
difobedience  to  any  aft  of  parliament,  where  no  particular 
penalty  is  affigned :  for  then  it  is  puniftiable,  like  the  reft  of 

^  In/1.4.  18.9.  °  3  Intl.  144. 

'  I  Hawk.  P.C.  59.  °  See  VoL  1.  pag.z66. 

«»  Lamb.  Eir.  31J. 
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thefe  contempts,  by  fine  and  imprifonment,  at  the  difcretion 
of  the  king's  courts  of  juftice  p. 
/   ;  'V 

3.  Contempts  and  mifprifions  againft  the  king's  perfon 
and  governmenty  may  be  by  fpeaking  or  writing  againft  them, 
curfing  or  wifliing  him  ill,  giving  out  fcandalous  ftories  con- 
cerning him,  or  doing  any  thing  that  may  tend  to  leflen  him 
in  the  efteem  of  his  fubje^ts,  may  weaken  his  government,  or, 
may  raife  jealouGes  between  him  and  his  people.  It  has 
been  alfo  held  an  offence  of  this  fpecies  to  drink  to  the  pious 
memory  of  a  traitor  ;  or  for  a  clergyman  to  abfolve  perfons 
at  the  gallows,  who  there  perfift  in  the  treafons  for  which 
they  die  :  thefe  being  acts  which  impliedly  encourage  rebel- 
lion. And  for  this  fpecies  of  contempt  a  man  may  not  only 
be  fined  and  imprifoned,  but  fuffer  the  pillory  or  other  in- 
famous corporal  puniftiment  ^ :  in  like  manner,  as  in  the 
antient  German  empire,  fuch  perfons  as  endeavoured  to  fow 
fedition,  and  difturb  the  public  tranquillity,  were  condemned 
to  become  the  objefts  of  public  notoriety  and  derifion,  by 
carrying  a  dog  upon  their  fhoulders  from  one  great  town  to 
another.  The  emperors  Otho  I.  and  Frederic  Barbarofla 
infli£led  this  puniftiment  on  noblemen  of  the  higheft  rank  ■". 

4.  Contempts  againft  the  king's  title,  not  amounting  to 
treafon  or  praemunirey  are  the  denial  of  his  right  to  the  crown 
in  common  and  unadvifed  difcourfe  ;  for,  if  it  be  by  advifedly 
fpeaking,  we  have  feen  *  that  it  amounts  to  a  praemunire. 
This  heedlefs  fpecies  of  contempt  is  however  puniflied  by 
our  law  with  fine  and  imprifonment.     Likewife  if  any  per- 

.  fon  ihall  in  any  wife  hold,  alSirm,  or  maintain,  that  the  com- 
mon laws  of  this  realm,  not  altered  by  parliament,  ought  not 
to  dire£l  the  right  of  the  crown  of  England  ;  this  is  a  mif- 
demefnor,  by  ftatute  13  Eliz.  c.  i.  and  puniftiable  with  for- 
feiture of  goods  and  chattels.  A  contempt  may  alfo  arife 
from  refufing  or  negle£ling  to  take  the  oaths,  appointed  by 
ftatute  for  the  better  fecuring  the  government ;  and   yet 


P  I  Hawk.  P.  C.  60. 

'  Mod.  Un.  Hift.  Mix.  %%.  119. 

1  Ihid. 

'-  See  pae,  91. 
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ailing  in  jl  public  ofHce,  place  of  truft,  or  other  capacity,  for 
which  the  faid  oaths  are  required  to  be  taken ;  viz.  thofe  of 
allegiance,  fupremacy,  and  abjuration ;  which  muft  be  taken 
within  fix  calendar  months  after  admiiRon.  The  penalties 
for  this  contempt,  infii^^ed  by  (latute  i  Geo.  I.  ft.  2.  c.  13. 
are  very  little,  if  any  thing,  fhort  of  thofe  of  a  praemunire  : 
being  an  incapacity  to  hold  the  faid  offices,  or  any  other  :  to 
profecute  any  fuit :  to  be  guardian  or  executor  :  to  take  any 
legacy  or  deed  of  gift ;  and  to  vote  at  any  election  for  mem- 
bers of  parliament :  and  after  convi£Hon  the  offender  (hall 
alfo  forfeit  500/.  to  him  or  them  that  will  fue  for  the  fame  ( i ). 
Members  on  the  foundation  of  any  college  in  the  two  uni- 
verfities,  who  by  this  ftatute  are  bound  to  take  the  oaths, 
muft  alfo  regifter  a  certificate  thereof  in  the  coUege-regifter, 
within  one  month  after ;  otherwife,  if  the  eleftors  do  not 
remove  him,  and  ele£t  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  perfon  to  fucceed  him  by  his 
great  feal  or  fign  manual.  Befides  thus  taking  the  oaths  for 
offices,  any  two  juftices  of  the  peace  may  by  the  fame  ftatute 
fummon,  and  tender  the  oaths  to,  any  perfon  whom  they 
(haU  fufpedl  to  be  difafFedied  :  and  every  perfon  refufing  the 
fame,  who  is  properly  called  a  non-juror,  fhali  be  adjudged 
a  popifti  recufant  convi£k,  and  fubjeft  to  the  fame  penalties 
that  were  mentioned  in  a  former  chapter  * ;  which  in  the 
end  may  amount  to  the  alternative  of  abjuring  the  realm,  or 
fuffisring  death  as  a  felon  (2). 

5.  Contempts  againft  the  king's  palaces  or  courts  of  juf~ 
tice  have  been  always  looked  upon  as  high  mifprifions  :  and 
by  the  antient  law,  before  the  conqueft,  fighting  in  the 
king's  palace,  or  before  the  king's  judges,  was  puniftied  with 
death'.  So  too,  in  the  old  Gothic  conftitution,  there  were 
many  places  privileged  by  law,  quibus  major  reverentia  et  Je- 

•  See  pag.jj.  »  3  Inft.  140.  LL.  jUurtd.  tap.  7.  b"  34. 


( I )  See  page  59.  note  3.         (2)  See  page  1 16.  note  i. 
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curitas  debetur,  ut  templa  et  judicia,  quae  fancta  habebantur^ 
—  arces  et  aula  regis y  — •  denique  locus  quilibet  praefente  aut 
adventante  rege  ".  And  at  prefent,  with  us,  by  the  ftatute 
33  Hen.  Vin.  c.  12.  malicious  ftriking  in  the  king's  palace,  [  125  ] 
wherein  his  royal  perfon  refides,  whereby  blood  is  drawn,  is 
punifliable  by  perpetual  imprifonment,  and  fine  at  the  king's 
pleafure  ;  and  alfo  with  lofs  of  the  offender's  right  hand,  the 
folemn  execution  of  which  fentence  is  prefcribed  in  the 
ftatute  at  length  (3). 

But  Jlriking  in  the  king's  fuperior  courts  of  juftice,  in 
Weftminfter-hall,  or  at  the  affizes,  is  made  ftill  more  penal 
than  even  in  the  king's  palace.  The  reafon  feems  to  be, 
that  thofe  courts  being  antiently  held  in  the  king's  palace, 
and  before  the  king  himfelf,  ftriking  there  included  the 
former  contempt  againft  the  king's  palace,  and  fomething 
more  j  -y/z.  the  difturbance  of  public  juftice.  For  this  rea- 
fon, by  the  antient  common  law  before  the  conqu^ft ", 
ftriking  in  the  king's  court  of  juftice,  or  drawing  a  fword 
therein,  was  a  capital  felony :  and  our  modern  law  retains 
fo  much  of  the  antient  fe\'erity  as  only  to  exchange  the  lofs 

"  Stiernh.  de  jure  Goth.  I.  3.  c.  3, 

""  LL.  Inae.  c.  6.     LL.  Canut.  56.     LL.  Alured.  c,  7. 


(3 )  Mr.  Hargrave  has  given  in  the  1 1  th  vol.  of  the  State  Trials, 
p.  16.  an  extraft  from  Stowe's  Annals,  containing  a  very  curious 
account  of  the  circumftances  of  the  trial  of  fir  Edmund  Knevet, 
who  was  profecuted  upon  this  ftatute,  foon  after  it  was  enafted  : 
"  for  which  offence  he  was  not  onely  judged  to  lofe  his  hand,  but 
"  alfo  his  body  to  remain  in  prifon,  and  his  lands  and  goods  at 
**  the  king's  pleafure.  Then  the  faid  fir  Edmund  Knevet  defired 
"  that  the  king,  of  his  benigne  grace,  would  pardon  him  of  his 
"  right  hand,  and  take  the  left:  for  (quoth  he)  if  my  right  be 
*'  fpared,  1  may  hereafter  doe  fuch  good  fervice  to  his  grace,  as 
*'  ftall  pleafe  him  to  appoint.  Of  this  fubmifTion  and  requeft  the 
**  juftices  forthwith  informed  the  king,  who  of  his  goodnefs,  con- 
*'  fidering  the  gentle  heart  of  the  faid  Edmund,  and  the  good  re- 
"  port  of  lords  and  ladies,  granted  him  pardon,  that  he  (hould  loqfe 
*•  neither  hand,  land,  nor  goods,  but  (hould  go  free  at  liberty." 

L  2  of 
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of  life  for  the  lofs  of  the  oflFendlng  limb.  Therefore  a  ftroke 
or  blow  in  fuch  a  court  of  juftice,  whether  blood  be  drawn 
or  not,  or  even  aflaulting  a  judge  fitting  in  the  court,  by 
drawing  a  weapon,  without  any  blow  ilruck,  is  puniihable 
with  the  lofs  of  the  right  hand,  imprifonment  for  life,  and 
forfeiture  of.  goods  and  chattels,  and  of  the  profits  of  his 
lands  during  life  *.  A  refcue  alfo  of  a  prifoner  from  any  of 
the  faid  courts,  without  ftriking  a  blow,  is  puniftied  with 
perpetual  imprifonment,  and  forfeiture  of  goods,  and  of  the 
profits  of  lands  during  life  ^ :  being  looked  upon  as  an  of- 
fence of  the  fame  nature  with  the  laft  ;  but  only,  as  no  blow 
is  adlually  given,  the  amputation  of  the  hand  is  excufed. 
For  the  like  reafon,  an  afiray,  or  riot,  near  the  faid  courts, 
but  out  of  their  adlual  view,  is  puniflied  only  with  fine  and 
imprifonment '  (4). 

[  1 26  ]  Not  only  fuch  as  are  guilty  of  an  aftual  violence,  but  of 
threatening  or  reproachful  words  to  any  judge  fitting  in  the 
courts,,  are  guilty  of  a  high  mifprifion,  and  have  been  pu- 

»  Staund  P.  C.  38.    3  Inft.  140, 141.  »  Cro.  Car.  373. 

1  I  Hawk.  P.C.57. 

(4)  Lord  Tbanet  and  others  were  profecuted  by  an  inform- 
ation filed  by  the  attorney -general  for  a  riot  at  the  trial  of  Arthur 
O'Connor  and  others  for  high  treafon  under  a  fpecial  commiffion 
at  Maidftone.  Two  of  the  defendants  were  found  guilty  ge- 
nerally. 

The  three  firll  counts  charged  (inter  alia)  that  the  defendants 
did  riotoufly  make  an  affault  on  one  J.  R.  and  did  then  and  there 
beaty  bruije,  ivoundt  and  ill-treat  the  faid  J.  R.  in  the  prefence  of 
the  commilfioners.  When  the  defendants  were  brought  up  for 
judgment,  lord  Kenyon  exprefled  doubts,  whether  upon  this  in- 
formation the  court  was  not  bound  to  pronounce  the  judgment 
of  amputation  of  the  right  hand,  &c.  as  required  in  a  profecu- 
tion  exprefsly  for  ftriking  in  a  court  of  juftice.  In  confequence 
of  thefe  doubts  the  attorney-genaral  entered  a  noli  profequi 
upon  the  three  firft  counts,  and  the  court  pronounced  judg- 
ment of  fine  and  imprifonment  as  for  a  common  riot,     i  Eqflt 

niflied 


Ch.  9»  Wrongs.  126 

nifhed  with  large  fines,  imprifonment,  and  corporal  punifho 
meht  *:  And,  even  in  the  inferior  courts  of  the  king,  an 
affray  or  contemptuous  behaviour  is  punifhabie  with  a  fine 
by  the  judges  there  fitting ;  as  by  the  fleward  in  a  court-leet, 
or  the  like  ^. 

X^iKEWiSE  all  fuch,  as  are  guilty  of  any  injurious  treat- 
ment to  thofe  who  are  immediately  under  the  protection  of 
a  court  of  juftice,  are  punifhabie  by  fine  and  imprifonment : 
as  if  a  man  alTaults  or  threatens  his  adverfary  for  fuing  him, 
a  counfellor  or  attorney  for  being  employed  againft  him,  a 
juror  for  his  verdift,  or  a  gaoler  or  other  minifterial  officer 
for  keeping  him  in  cuftody,  and  properly  executing  his 
duty  *^ :  which  offences,  when  they  proceeded  farther  than 
barje  threats,  were  punifhed  in  the  Gothic  conftitutions  with 
exile  and  forfeiture  of  goods  \ 

Lastly,  to  endeavour  to  dilTuade  a  witnefs  from  giving 
evidence ;  to  difclofe  an  examination  before  the  privy 
council ;  or,  to  advife  a  prifoner  to  fland  mute  (all  of 
which  are  impediments  of  juftice)  ;  are  high  mifprifions, 
and  contempts  of  the  king's  courts,  and  punifhabie  by 
fine  and  imprifonment.  And  antiently  it  was  held,  that 
if  one  of  the  grand  jury  difclofed  to  any  perfon  indi£led 
the  evidence  that  appeared  againfl  him,  he  was  thereby 
made  acceffory  to  the  offence,  if  felony  :  and  in  treafon 
a  principal.  And  at  this  day  it  is  agreed,  that  he  is  guilty 
of  a  high  mifprifion*,  and  liable  to  be  fined  and  im- 
prifoned  ^  (5). 

»  Cro.  Car.  503.  *  See  Bar.  aia.     27  Aff.  pi.  44.  §  4. 

"  I  Hawk,  P:  C.  58.  fol.  138. 

«=  3  Inft.  141, 142.  ^  I  Hawk.  P.  C.  59. 

"  Stiern.  tie  jure  Gotb.  I.  3.  c.  3. 


(5)  A  few  years  ago,  at  York,  a  gentleman  of  the  grand  jury 
heard  a  witnefs  fwear  in  court,  upon  the  trial  of  a  prifoner,  di- 
rectly contrary  to  the  evidence  which  he  had  given  before  the 
grand  jury.     He  immediately  communicated  the  circumftance  to 
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the  judge,  who  upon  confulting  the  judge  in  the  other  court, 
was  of  opinion  that  public  juftice  in  this  cafe  required  that  the 
evidence  which  the  witnefs  had  given  before  the  grand  jury  flioold 
be  difclofed,  and  the  witnefs  was  committed  for  perjury  to  be  tried 
upon  the  teftimony  of  the  gentlemen  of  the  grand  jury.  It  was 
held,  that  the  objeft  of  this  concealment  was  only  to  prevent  the 
teftimony  produced  before  them  from  being  contraAed  by  fuborn- 
ation  of  perjury  on  the  part  of  the  perfons  againft  whom  bills  were 
found-  This  is  a  privilege  which  may  be  waived  by  the  crown. 
See  p.  $03.  (fl.  %,)pqfi. 
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CHAPTER    THE    TENTH. 

OF    OFFENCES    AGAINST    PUBLIC 
JUSTICE. 


"T^HE  order  of  our  diftribution  will  next  lead  us  to  take 
into  confideration  fuch  crimes  and  mifdemefnors  as 
more  efpecially  affe<ft  the  commonwealth y  or  public  polity  of 
the  kingdom  :  which  however,  as  well  as  thofe  which  are 
peculiarly  pointed  againft  the  lives  and  fecurity  of  private 
fubjedls,  are  alfo  oflFences  againft  the  king,  as  the  pater- 
familias 6i  the  nation  :  to  whom  it  appertains  by  his  regal 
office  to  protect  the  community,  and  each  individual  therein, 
from  every  degree  of  injurious  violence,  by  executing  thofe 
laws,  which  the  people  themfelves  in  conjun£lion  with  him 
have  enafted  ;  or  at  leaft  have  confented  to,  by  an  agree- 
ment either  exprefsly  made  in  the  perfons  of  their  repre- 
fentatives,  or  by  a  tacit  and  implied  confent  prefumed  and 
proved  by  immemorial  ufage. 

The  fpecies  of  crimes  which  we  have  now  before  us,  is 
fubdivided  into  fuch  a  number  of  inferior  and  fubordinate 
clafles,  that  it  would  much  exceed  the  bounds  of  an  elemen- 
tary treatife,  and  be  infupporiably  tedious  to  the  reader,  were 
I  to  examine  them  all  minutely,  or  with  any  degree  of  criti- 
cal accuracy.  I  (hall  therefore  confine  myfelf  principally  to 
general  definitions,  or  defcriptions  of  this  great  variety  of 
offences,  and  to  the  punifliments  inflifted  by  law  for  each 
particular  offence  ;  with  now  and  then  a  few  incidental  ob- 
fervations :  referring  the  ftudent  for  more  particulars  to 
other  voluminous  authors ;  who  have  treated  of  thefe  fubje£ks 
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"with  greater  precifion  and  more  in  detail,  than  is  confiftent 
with  the  plan  of  thefe  Commentaries. 

The  crimes  and  mifdemefnors  that  more  efpecially  affeft 
the  commonwealth,  may  be  divided  into  five  fpecies  :  viz, 
[  128  3  offences  againft  public y'w^ir^,  againft.  the  ipvhWc  peace,  againft 
public  trade,  againft  the  public  health,  and  againft  the  public 
police  or  oeconomy  ;  of  eaclvof  which  we  will  take  a  curfory 
view  in  their  order. 

First,  then,  of  offences  againft  public  jujlice :  fome  of 
which  are  felonious,  whofe  puniftiment  may  extend  to  death  ; 
others  only  mifdemefnors.  I  fhall  begin  with  thofe  that  are 
moft  penal,  and  defcend  gradually  to  fuch  as  are  of  lefs 
malignity.     . 

I .  Imbezzling  or  vacating  records,  or  falfifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  of- 
fence againft  public  juftice.     It  is  enafted  by  ftatute  8  Hen. 
VI.  c.  12.  that  if  any  clerk,  or  other  perfon,  (hall  wilfully 
take  away,  withdraw,  or  avoid  any  record,  or  procefs  in  the 
fuperior  courts  of  juftice   in  "Weftminfter-hall,  by  reafon 
whereof  the  judgment  fliall  be  reverfed  or  not  take  effeft  ;  it 
fhall  be  felony  not  only  in  the  principal  a£lors,  but  alfo  in  their 
procurers  and  abettors.     And  this  may  be  tried  either  in  the 
.    ',       "    king's  bench  or  common  pleas,  by  a  jury  de  medietate  :    half 
officers  of  any  of  the  fuperior  courts,  and  the  other  half 
common  jurors.      Like  wife  by  ftatute  21  Jac.  I.  c.  26.  to 
acknowledge  any  fine,  recovery,  deed  enrolled,  ftatute,  re- 
cognizance, bail,  or  judgment,  in  the  name  of  another  per- 
fon not  privy  to  the  fame,  is  felony  without  benefit  of  clergy. 
Which  law  extends  only  to  proceedings  in  the  courts  them- 
felves  :   but  by  ftatute  4  W.  &  M.    c.  4.  to  perfonate  any 
other  perfon  (as  bail)  before  any  judge  of  affize  or  other 
commiffioner  authorized  to  take  bail  in  the  country,  is  alfo 
felony.     For  no  man's  property  would  be  fafe,  if  records 
might  be  fuppreffed  or  falfified,  or  perfons*  names  be  falfely 
ufurped  in  courts,  or  before  their  public  officers. 

2.  To 
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2.  To  prevent  abufes  by  the  extenfive  power,  which  the 
law  is  obliged  to  repofe  in  gaolers,  it  is  enafted  by  ftatute 
14  Edw.  III.  c.  10.  that  if  any  gaoler  by  too  great  durefs  of 
imprifonment  makes  any  prifoner,  that  he  hath  in  ward,  be- 
come an  approver  or  an  appellor  ^^zxn^  his  will :  that  is,  as  we  [  129  1 
ihall  fee  hereafter,  to  accufe  and  turn  evidence  againft  fome 

other  perfoft  ;  it  is  felony  in  the  gaoler.  For,  as  fir  Edward 
Coke  obferves  *  ;  it  is  not  lawful  to  induce  or  excite  any  man 
even  to  a  juft  accufation  of  another;  much  lefstodoitby 
durefs  of  imprifonm  ent ;  and  lead  of  all  by  a  gaoler,  to 
whom  the  prifoner  is  committed  for  fafe  cuftody. 

3.  A  THIRD  offence  againft  public  juftice  is  ob/lru^ingXhe 
execution  of  lawful  procefs.  This  is  at  all  times  an  offence 
of  a  very  high  and  prefumptuous  nature  ;  but  more  particu- 
larly fo,  when  it  is  an  obftruftion  of  an  arreft  upon  criminal 
procefs.  And  it  hath  been  holden,  that  the  party  oppofing 
fuch  arreft  becomes  thereby  particeps  crimmis :  that  is,  an  ac- 
ceffory  in  felony,  and  a  principal  in  high  treafon  ^,  For- 
merly one  of  the  greateft  obftru£lions  to  public  juftice,  both 
of  the  civil  and  criminal  kind,  was  the  multitude  of  pretended 
privileged  places,  where  indigent  perfons  affembled  together 
to  ftielter  themfelves  from  juftice,  (efpecially  in  London  and 
Southwark,)  under  the  pretext  of  their  having  been  ah- 
tient  palaces  of  the  crown,  or  the  like  ^ :  all  of  which  fanc- 
tuaries  for  iniquity  are  now  demoliftied,  and  the  oppofing  of 
any  procefs  therein  is  made  highly  penal,  by  the  ftatutes 
8  &  9  "Will.  III.  c.  27.,  9  Geo.  I.  c.  28.,  and  1 1  Geo.  I.  c.  22., 
which  enaft,  that  perfons  oppofing  the  execution  of  any  pro- 
cefs in  fuch  pretended  privileged  places  within  the  bills  of 
mortality,  or  abufing  any  ofiicer  in  his  endeavours  to  execute 
his  duty  therein,  fo  that  he  receives  bodily  hurt,  ftiall  be 
guilty  of  felony,  and  tranfported  for  feven  years  :  and  perfons 
in  difguife,  joining  in  or  abetting  any  riot  or  tumult  on  fuch 
account,  or  oppofing  any  procefs,  or  affaulting  and  abufing 

*  3  Inft.  91.  ^  '  Such  as  White-Friers,  and  its  en- 

^  *  a  Hawk.  P.  C.  lai.  vjrons;  the  Stvayi  and  the  Mint  in 

Southwark. 
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any  officer  executing  or  for  having  executed  the  fame,  fliall 
be  felons  without  benefit  of  clergy. 

4.  An  efcape  of  a  perfon  arrefted  upon  criminal  procefs  by 
eluding  the  vigilance  of  his  keepers  before  he  is  put  in  hold, 
is  alfo  an  offence  againft  public  juftice,  and  the  party  himfelf 
is  punifhable   by   fine  or   imprifonment  **.     But  the  officer 

[  130  ]  permitting  fuch  efcape,  either  by  negligence  or  connivance, 
is  much  more  culpable  than  the  prifoner  ;  the  natural  defire 
of  liberty  pleading  flrongly  in  his  behalf,  though  he  ought 
in  flri£lnefs  of  law  to  fubmit  himfelf  quietly  to  cuftody,  till 
cleared  by  the  due  courfe  of  juftice.  Officers  therefore 
who,  after  arreft,  negligently  permit  a  felon  to  efcape,  are  alfo 
punifhable  by  fine  * :  hut  voluntary  efcapes,  by  confent  and 
connivance  of  the  officer  are  a  much  more  ferious  offence : 
for  it  is  generally  agreed  that  fuch  efcapes  amount  to  the 
fame  kind  of  offence,  and  are  puniffiable  in  the  fame  degree 
as  the  offence  of  which  the  prifoner  is  guilty,  and  for  which 
he  is  in  cuftody,  whether  treafon,  felony,  or  trefpafs.  And 
this  whether  he  were  actually  committed  to  gaol,  or  only 
under  a  bare  arreft  ^  But  the  officer  cannot  be  thus  punifhed, 
till  the  original  delinquent  hath  actually  received  judgment 
or  been  attainted  upon  verdift,  confeffion,  or  outlawry,  of  the 
crime  for  which  he  was  fo  committed  or  arrefted  :  otherwife 
it  might  happen,  that  the  officer  might  be  punifhed  for  treafon 
or  felony,  and  the  perfon  arrefted  and  efcaping  might  turn 
out  to  be  an  innocent  man.  But,  before  the  conviction  of 
the  principal  party,  the  officer  thus  neglefting  his  duty  may 
be  fined  and  imprifoned  for  a  mifdemefnor  '^. 

5.  Breach  of  prifon  by  the  offender  himfelf,  when  com- 
mitted for  any  caufe,  was  felony  at  the  common  law  ** :  or 
even  confpiring  to  break  it '.  But  this  feverity  is  mitigated 
by  the    ftatute  de  frangentibus  prifonamy    i  Edw.  II.  which 

<^  z  Hawk.  P.  C.  laa.  «  i  HaL  P.  C.  588,    9.      a  Hawk. 

«  I  Hal.  P.  C  600.  P.  C.  134,  5. 
'  X  Hal.  P.  C.  590.    %  Hawk.  P.  €,        "1  Hal.  P.  C.  607. 
134.  »  Braft.  A  3-  f-  9- 
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enafls,  that  no  perfon  (hall  have  judgment  of  life  or  member 
for  breaking  prifon,  unlefs  committed  for  fome  capital  of- 
fence. So  that  to  break  prifon  and  efcape,  when  lawfully 
committed  for  any  treafon  or  felony,  remains  ftill  felony  as 
at  the  common  law ;  and  to  break  prifon,  (whether  it  be  the 
county-gaol,  the  ftocks,  or  other  ufual  place  of  fecurity,) 
when  lawfully  confined  upon  any  other  inferior  charge,  is 
ftill  punifhable  as  a  high  mifdemefnor  by  fine  and  imprifon- 
ment.  For  the  ftatute  which  ordains  that  fuch  offence  ftiall  ['3^3 
be  no  longer  capital,  never  meant  to  exempt  it  entirely  from 
every  degree  of  punifliment  K 

6.  Rescue  is  the  forcibly  and  knowingly  freeing  another 
from  an  arreft  or  imprifonment  j  and  it  is  generally  the 
fame  offence  in  the  ftranger   fo  refcuing,  as  it  would  have 
been  in  a  gaoler  to  have  voluntarily  permitted  an  efcape.     A 
refcue  therefore  of  one  apprehended  for  felony,  is  felony  ;  fo& 
treafon,  treafon  \  and  for  a  mifdemefnor,  a  mifdemefnor  alfo. 
But  here  likewife  as  upon  voluntary  efcapes,  the  principal 
muft  firft  be  attainted  or  receive  judgment  before  the  refcuer 
can  be  punifhed  :  and  for  the  fame  reafon  ;  becaufe  perhaps 
in  fadt  it  may  turn  out  that  there  has  been  no  offence  com- 
mitted \  By  ftatute  1 1  Geo.  II.  c.  26.  and  24  Geo.  II.  c.  40. 
if  five  or  more   perfons    affemble  to    refcue    any  retailers 
of  fpirituous  liquors,    or  to  affault    the   informers  againft 
them,  it  is  felony,  and  fubje£l  to  tranfportation  for  feven 
years.     By  the  ftatute   16  Geo.  II.  c.  31.  to  convey  to  any 
prifoner  in  cuftody  for  treafon  or  felony  any  arms,  inftru- 
ments  of  efcape,  or  difguife,  without  the  knowledge  of  the 
gaoler,  though  no  efcape  be  attempted,  or  any  way  to  affift 
fuch,  prifoner  to  attempt  an  efcape,  though  no  efcape  be 
a£):ually  made,  is  felony,  and  fubje£ls  the  offender  to  tranf- 
portation for   feven  years :  or  if  the  prifoner  be  in  cuftody 
for  petit  larceny  or  other  inferior  offence,  or  charged  with 
a  debt  of  100/.,  it  is  then  a  mifdemefnor,  punifhable  with 
^ne    and    imprifonment.     And    by    feveral    fpecial    ftat. 

J  a  Hawk.  P.  C.  J»S.  *  I  Hal.  P.  C.  607.    Foil,  J44. 
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utes ',  to  refcue,  or  attempt  to  refcue,  any  perfon  committed 
for  the  offences  enumerated  in  thofe  a£ls,  is  felony  without 
benefit  of  clergy  :  and  to  refcue,  or  attempt  to  refcue,  the 
body  of  a  felon  executed  for  murder,  is  fingle  felony,  and 
fubj'e£l  to  tranfportation  for  feven  years.  Nay,  even  if  any 
perfon  be  charged  with  any  of  the  offences  againft  the  black- 
adt,  9  Geo.  I.  c.  22.  and  being  required  by  order  of  the 
privy  council  to  furrender  himfelf,  neglefts  fo  to  do  for  forty 
days,  both  he  and  all  that  knowingly  conceal,  aid,  abet,  or 
fuccour  him,  are  felons  without  benefit  of  clergy. 

7.  Another  capital  offence  againft  public  juftice  is  the 
returning  from  tranfportation  ^  or  being  feen  at  large  in  Great 
Britain,  before  the  expiration  of  the  term  for  which  the 
offender  was  ordered  to  be  tranfported,  or  had  agreed  to 
tranfport  himfelf.  This  is  made  felony  without  benefit  of 
clergy  in  all  cafes,  by  ftatutes  4  Geo.  I.  c.  11.,  6  Geo.  I. 
c.  23.,  16  Geo.  II.  c.  15.,  and  8  Geo.  III.  c.  15.,  as  is  alfo 
the  aflifting  them  to  efcape  from  fuch  as  are  conveying  them 
to  the  port  of  tranfportation  (1). 

8.  An  eighth  is  that  of  taking  a  reward,  under  pretence'of 
helping  the  owner  to  his  Jiolen  goods.    This  was  a  contrivance 

■  6  Geo.  I.e.  43.  (Traiifportalion.)  19  Geo.  II.  c.  34.  (Smuggling.)  45 
9Geo.  I.e. 22.  (Black-aft.)  8  Geo.  II.  Geo.II.  e.  37.  (Murder.)  27  Geo.  II. 
c.  10.     (Deftroying     turnpikes,     fee.)    c.  15.  (Black-a3.) 

( I )  It  has  been  thought  that,  where  a  convift  has  been  par- 
doned upon  condition  of  tranfporting  himfelf  for  life  or  a  certain 
number  of  years,  if  he  did  not  comply  with  that  condition,  he  might 
be  remitted  to  his  original  fentence,  and  in  feme  cafes  that  he  was 
fubjeft  to  no  other  puniftiment.  See  Leach's  Crown  Cafej,  197. 
303.  But  the  24  Geo.  III.  c.  56.  feems  to  include  every  poffible 
cafe,  by  enafting,  that  if  any  offender  fhall  be  ordered  by  the  court 
to  be  tranfported,  or  fhall  agree  to  tranfport  himfelf  on  certain 
conditions,  either  for  life  or  any  number  of  years,  and  fhall  be  after- 
wards at  large  before  the  expiration  of  the  term,  without  lawful 
caufe,  in  any  part  of  Great  Britain  or  Ireland,  he  fliall,  being  law- 
fully convided  thereof,  fuffer  death  without  benefit  of  clergy. 

carried 
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carried  to  a  great  length  of  villainy  in  the  beginning  of  the 
reign  of  George  the  firft  :  the  confederates  of  the  felons  thus 
difpofing  of  ftolen  goods,  at  a  cheap  rate,  to  the  owners 
themfelves,  and  thereby  ftifling  all  farther  enquiry.  The 
famous  Jonathan  Wild  had  under  him  a  well-difciplined 
corps  of  thieves  who  brought  in  all  their  fpoils  to  him  ;  and 
he  kept  a  fort  of  public  office  for  reftoring  them  to  the  owners 
at  half  price.  To  prevent  which  audacious  pratlice,  to  the 
ruin  and  in  defiance  of  public  juftice,  it  was  enabled  by 
ftatute  4  Geo.  I.  c.  1 1.  that  whoever  (hall  take  a  reward  under 
the  pretence  of  helping  any  one  to  ftolen  goods,  (hall  fufFer 
as  the  felon  who  ftole  them ;  unlefs  he  caufes  fuch  principal 
felon  to  be  apprehended  and  brought  to  trial,  and  alfo  gives 
evidence  againft  them.  Wild,  ftill  continuing  in  his  old  prac- 
tice, was  upon  this  ftatute  at  laft  convifted  and  executed  *". 

9.  Receiving  of  ftolen  goods,  kmnving  them  to  he  Jloleuy 
is  alfo  a  high  mifdemefnor  and  affront  to  public  juftice.  We 
have  feen  in  a  former  chapter  ^,  that  this  offence,  which  is 
only  a  mifdemefnor  at  common  law,  by  the  ftatute  3  &  4  W. 
&  M*  c.  9.  and  5  Ann.  c.  3 1 .  makes,  the  offender  accefTory 
to  the  theft  and  felony.  But  becaufe  the  accefTory  cannot  in 
general  be  tried,  unlefs  with  the  principal  or  after  the  prin- 
cipal is  convifted,  the  receivers  by  that  means  frequently 
eluded  juftice.  To  remedy  which,  it  is  enabled  by  ftatute 
I  Ann.  c.  9.  and  5  Ann.  c.  31.  that  fuch  receivers  may  ftill 
be  profecuted  for  a  mifdemefnor,  and  punifhed  by  fine  and 
imprifonment,  though  the  principal  felon  be  not  before  taken 
fo  as  to  be  profecuted  and  convifbed.  And,  in  cafe  of  [  133  '\ 
receiving  ftolen  lead,  iron,  and  certain  other  metals,  fuch 
offence  is  by  ftatute  29  Geo.  II.  c.  30.  punifhable  by  tranf- 
portation  for  fourteen  years  °.  So  that  now  the  profecutor  has 
two  methods  in  his  choice  :  either  to  punifh  the  receivers  for 
the  mifdemefnor  immediately,  before  the  thief  is  taken  p  ;  or 

*"  See  flat.  6.  Geo.  I.  c.  aj.  §  9.  of  goods  ftolen  by  bum-boatSj  fee.  in  « 

°  See  pag.  38.  the  Thames. 
°  See  alfo  ftatute  2  Geo.  III.  c.a8.         p  Foftcr,_373. 
§  12,  for  the  puniftiment  of  receivers 

to 
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to  wait  till  the  felon  is  convifted,  and  then  punifh  them  as 
accelTories  to  the  felony.  But  it  is  provided  by  the  fame 
ftatutes,  that  he  (hall  only  make  ufe  of  one,  and  not  both 
of  thefe  methods  of  punifhment.  By  the  fame  ftatute  alft) 
29  Geo.  II.  c.  30.  perfons  having  lead,  iron,  and  other 
metals  in  their  cuftody,  and  not  giving  a  fati$fa£lory  ac- 
count how  they  came  by  the  fame,  are  guilty  of  a  mifde- 
mefnor,  and  punifhable  by  fine  or  imprifonment.  And  by 
ftatute  10  Geo.  III.  c.  48.  all  knowing  receivers  of  ftolen 
plate  or  jewels,  taken  by  robbery  on  the  highway,  or  when 
a  burglary  accompanies  the  ftealing,  may  be  tried  as  well 
before  as  after  the  conviction  of  the  principal,  and  whe- 
ther he  be  in  or  out  of  cuftody ;  and,  if  convifted,  ihall 
be  adjudged  guilty  of  felony,  and  tranfported  for  fourteen 
years  (2). 


(2)  By  the  common  law,  the  receiving  of  ftolen  goods  was  a 
mifdemefnor ;  but  by  the  3  W.  &  M.  c.  9.  the  buyer  or  receiver 
of  ftolen  goods  was  made  an  acceflbry  after  the  fa£l,  and  from 
that  time  the  common  law  mifdemefnor  became  merged  in  the 
felony.  By  the  4  Geo.  I.  c.  1 1 .  perfons  convifted  of  buying  or 
receiving  ftolen  goods,  knowing  them  to  be  ftolen,  may  be  Irani- 
ported  for  fourteen  years.  But  this  ftatute  has  a  reference  to 
the  former  ftatutes,  by  which  receivers  are  made  acceflbries,  and 
as  th^re  can  be  no  acceflbries  to  petty  larceny,  this  ftatute  has 
operation  only  in  cafes  where  the  principal  is  previoufly  convifted 
of  grand  larceny.  Fojl.  73.  378.  And  as  thefe  ftatutes  did  not 
extend  to  the  recdvers  of  ftolen  goods,  where  the  principal  was 
guilty  only  of  petty  larceny,  the  22  Geo.  III.  c.  5.  was  paffed, 
which  comprehends  all  defcriptions  of  receivers  whatever :  it  ex- 
prefsly  excepts  the  receivers  of  lead,  iron,  copper,  brafs,  bell- 
metal,  and  folder,  who  are  punifhable  by  29  Geo.  II.  c.  30.  by 
tranfportation  for  fourteen  years,  and  alfo  the  cafe  where  the 
principal  has  been  convidled  of  grand  larceny,  or  fome  greater 
oSence,  in  that  inftance  the  receiver  muft  ftill  be  profecuted  as  an 
acceffory  to  the  felony;  and  by  the  4  Geo.  I.  c.  11.  may  be 
tranfported  for  fourteen  years.  But  in  every  other  inftance,  whe- 
ther the  principal  has  committed  petty  larceny,  grand  larceny. 
Or  fome  greater  offence,  the  receiver  may  be  profecuted  for  a 
10  mifdemefnor, 
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10.  Of  a  nature  fomewhat  fimilar  to  the  two  laft  is  the 
offence  of  theft  botcy  which  is  where  the  party  robbed  not 
only  knows  the  felon,   but  alfo  takes  his  goods  again,  or 

mifdemefnor,  and  be  punifhed  by  fine,  imprifonment,  or  whip- 
ping, whether  the  principal  felon  be,  or  be  not,  convi6led,  or  be, 
or  be  not,  amenable  to  juftice.  And  every  perfon  under  fifteen 
years  of  age,  guilty  of  any  felony  within  benefit  of  clergy,  ftiall 
be  entitled  to  a  pardon,  if  he  makes  fuch  a  difcovery  as  produces 
the  conviction  of  two  perfons  guilty  of  buying  or  receiving  ftolen 
goods.  It  has  been  determined  that  money  and  bank  notes  are 
not  goods  within  the  meaning  of  thefe  ftatutes.  Leachy  208.  368. 
Upon  the  trial  of  the  receiver,  the  principal  felon  may  be  ad- 
mitted a  witnefs.  Leach,  325.  When  the  3  &  4  W.  &  M.  c.  9. 
had  made  the  receiver  of  ftolen  goods  an  acceffory  after  the  fadt, 
his  puniftiment  in  the  cafe  of  grand  larceny,  was  the  fame  at  that 
time  as  that  of  the  principal,  vi%.  burning  in  the  hand,  and 
imprifonment  not  exceeding  a  year :  but  the  punifhment  of 
the  principal  by  the  4  Geo.  I.  c.  11,  might  be  changed  at  the 
difcretion  of  the  court  into  tranfportation  for  feven  years;  but 
it  feemed  to  be  underftood  till  lately,  that  the  claufe  in  that 
ftatute  refpefting  the  receiver  was  imperative,  and  that  the  court 
was  obliged  to  fentence  him  to  tranfportation  for  fourteen  years. 

The  words  in  the  firft  claufe  refpeding  the  principal  are, 
it  Jhall  and  may  be  lawful  for  the  court,  if  they  think  ft,  inftead  of 
burning  in  the  hand,  to  order  the  offender  to  be  tranfported  for 
feven  years.  In  the  claufe  refpetting  the  receiver,  the  fame  words, 
it  fhall  and  may  be  laivful,  are  repeated,  though  the  words,  if  they 
think  ft,  are  omitted. 

Shall  and  may,  lord  Hardwicke  fays,  are  imperative  in  general 
ads /of  parliament  and  in  private  conftitutions.     3  Atk.  i66. 

The  word  may  legalizes  the  aft,  znA fhall  commands  it. 
•     But  there  feems  to  be  a  material  difference  between  thofe  words, 
and  the  words  it  fhall  and  may  be  lawful^  which  authorize,  but  do 
-not  compel.  , 

It  feems  therefore  left  to  the  difcretion  of  the  judge,  whether 
he  will  adopt  the  former  puni(hment  of  burning  in  the  hand,  with 
imprifonment  for  not  more  than  a  year,  or  the  new  punifhment  of 
tranfportation  for  fourteen  years,  .      v 

Then   by  the    19  Geo., III.  c.  74.   the  burning  in  the  hand 

may 
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other  amends  upon  agreement  not  to  profecute.  This  is 
frequently  called  compounding  of  felony  j  and  formerly  was 
held  to  make  a  man  an  acceflbry ;  but  is  now  puniihed 
only  with  fine  and  imprifonment  **.  This  perverfion  of 
juftice,  in  the  old  Gothic  conltitutions,  was  liable  to  the 
mod  fevere  and  infamous  punifhment.  And  the  Salic 
law,  *•  latroni  eum  Jtrmlem  habuitf  qui  furtum  celare  vellety  et 
"  occuUe  fine  judice  compofitionem  ejus  admittere  *."  By  ftatute 
25  Geo.  II.  c.  36.  even  to  advertife  a  reward  for  the  return 
of  things  ftolen,  with  no  queftions  aiked,  or  words  to  the 
fame  purport,  fubje£ts  the  advertifer  and  the  printer  to  a 
forfeiture  of  50/.  each. 

IX.  Common  barretry  is  the  offence  of  frequently  ex- 
citing and  ftirring  up  fuits  and  quarrels  between  his  ma- 
jefty's  fubje(^s,  either  at  law  or  otherwife  \  The  punifh- 
ment for  this  offence,  in  a  common  perfon,  is  by  fine  and 
imprifonment  j  but  if  the  offender  (as  is  too  frequently  the 
cafe)  belongs  to  the  profeflion  of  the  law,  a  barretor,  who 
is  thus  able  as  well  as  willing  to  do  mifchief,  ought  alfo  to 
be  difabled  from  praftifing  for  the  future  *.  And  indeed  it 
is  enafted  by  flatute  12  Geo.  I.  c.  29.  that  if  any  one,  who 

<3  I  Hawk,  P.C.I  Jj.  •  I  Hawk.  p.  C.  243. 

■■  Stiernh.  Jejure  Gotb.  1. 3.  *.  5.  »  i  Hawk.  P.  C.  244. 

may  be  changed  into  a  pecuniary  fine,  or  whipping  not  oftener 
than  thrice. 

This  I  am  affured  is  the  conilru6^ion  now  put  upon  the  flatute 
by  feveral  able  judges. 

Tranfportation  for  fourteen  years  feems  too  fevere  a  punifhrnent 
for  a  flight  offence  of  this  nature. 

In  an  indiftment  for  a  mifdemefnor,  containing  a  count  which 
flates  the  thing  ftolen  of  fuch  a  value  as  makes  the  offence  grand 
larceny  in  the  principal,  it  is  not  neceffary  to  aver  that  the  prin- 
cipal has  not  been  before  convifted ;  but  if  the  defendant  can  fhow 
that  he  has  been  before  convifted,  the  receiver  mufl  be  acquitted 
upon  that  indidment,  though  he  would  fubjeft  himfelf  to  be  tried 
upon  another  indiftment,  and  upon  conviction  would  be  liable  to 
tranfportation  for  fourteen  years.     5  T.  R.  83. 

hath 
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hath  been  convicted  of  forgery,  perjury,  fubomation  of 
perjury,  or  common  barretry,  (hall  pra£life  as  an  attorney, 
folicitor,  or  agent,  in  any  fuit ;  the  court,  upon  complaint, 
fhall  examine  it  in  a  fummary  way ;  and,  if  proved,  fhaH 
dire£t  the  offender  to  be  tranfported  for  feven  years.  Here- 
unto may  alfo  be  referred  another  offence,  of  equal  malignity 
and  audacioufnefs ;  that  of  fuing  another  in  the  name  of  a 
fi£litious  plaintiff;  either  one  not  in  being  at  all,  or  one  who 
is  ignorant  of  the  fuit.  This  offence,  if  committed  in  any 
of  the  king's  fuperior  courts,  is  left,  as  a  high  contempt,  to 
be  puniflied  at  their  difcretion.  But  in  courts  of  a  lower 
degree,  where  the  crime  is  equally  pernicious,  but  the  autho- 
rity of  the  judges  not  equally  extenfive,  it  is  direfted  by 
ftatute  8  Eliz.  c.  2.,  to  be  punifhed  by  fix  months'  imprifon- 
ment,  and  treble  damages  to  the  party  injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  rela- 
tion to  the  former ;  being  an  officious  intermeddling  in  a 

fuit  that  no  way  belongs  to  one,  by  maintaining  or  affi fling  [  135  ] 
either  party  with  money  or  otherwife,  to  profecute  or  de- 
fend it":  a  practice  that  was  greatly  encouragad  by  the 
firft  introdu£i:ion  of  ufes".  This  is  an  offence  againft 
public  juffice,  as  it  keeps  alive  flrife  and  contention,  and 
perverts  the  remedial  procefs  of  the  law  into  an  engine  of 
oppref&on.  And  therefore,  by  the  Roman  law,  it  was  a 
fpecies  of  the  crimen  falfi  to  enter  into  any  confederacy,  or 
do  any  aft  to  fupport  another's  lawfuit,  by  money,  wit- 
nefles,  or  patronage  *.  A  man  may  however  maintain  the 
fuit  of  his  near  kinfman,  fervant,  or  poor  neighbour,  out  of 
charity  and  compaflion,  with  impunity.  Otherwife  the 
puniftiment  by  common  law  is  fine  and  imprifonment  1 ; 
and  by  the  ftatute  32  Hen.  VIII.  c.  9.,  a  forfeiture  of  ten 
pounds. 

13.  Champerty,  campi-partitio,  is  a  fpecies  of  mainte- 
nance, and  puniihed  in  the  fame  manner ' :  being  a  bargain 

"  I  Hawk.  P.  C.  149.  '  I  Hawk.  P.  C.  »J5. 

^  Dr.  Ic  St.  103.  '  Hid,  %S7' 

*  F/.  48. 10. 40.  .         . 
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with  a  plaintiff  or  defendant  campum  partirtf  to  divide  the 
land  or  other  matter  fued  for  between  them,  if  they  prevail 
at  law ;  whereupon  the  champerter  is  to  carry  on  the  party's 
fuit  at  his  own  expenfe  *.  Thus  champartf  in  the  French 
law,  fignifies  a  fimilar  divifion  of  profits,  being  a  part  of  the 
crop  annually  due  to  the  landlord  by  bargain  or  cuftom. 
In  our  fenfe  of  the  word  it  fignifies  the  purchafing  of  a 
fuit,  or  right  of  fuing :  a  praftice  fo  much  abhorred  by  our 
law,  that  it  is  one  main  reafon  why  a  chofe  in  a£^ioa>  or 
thing  of  which  one  hath  the  right  but  not  the  pofTeflion, 
is  not  aflignable  at  common  law  \  becaufe  no  man  (hould 
purchafe  any  pretence  to  fue  in  another's  right.  Thefe 
pells  of  civil  fociety,  that  are  perpetually  endeavouring  to 
difturb  the  repofe  of  their  neighbours,  and  officioufly  in- 
terfering in  other  men's  quarrels,  even  at  the  hazard  of 
their  own  fortunes,  were  feverely  animadverted  on  by  the 
Roman  law,  **  qui  improbe  coeunt  in  alienam  litems  ut  quic- 
**  quid  ex  condemnatione  in  rem  ipjius  redaBum  ftterit  inter  eas 
'  **  communicaretury  lege  Julia  de  vi  privata  tenentur  ^ ;"  and 
they  were  puniflied  by  the  forfeiture  of  a  third  part  of 
[136]  their  goods,  and  perpetual  infamy.  Hitherto  alfo  muft  be 
referred  the  provifion  of  the  ftatute  32  Hen.  VIII.  c.  9., 
that  no  one  fliall  fell  or  purchafe  any  pretended  right  or  title 
to  land,  unlefs  the  vendor  hath  received  the  profits  thereof 
for  one  whole  year  before  fuch  grant,  or  hath  been  in  aflual 
pofieffion  of  the  land,  or  of  the  reverfion  or  remainder; 
on  pain  that  both  purchafer  and  vendor  (hall  each  forfeit 
the  value  of  fuch  land  to  the  king  and  the  profecutor. 
Thefe  offences  relate  cluefly  to  the  commencement  of  civil 
Tuits:  but 

14.  The  compounding  of  informations  upon  penal  ftatutes 
is  an  offence  of  an  equivalent  nature  in  criminal  caufes; 
and  is,  befides,  an  additional  mifdemefnor  againft  public 
juftice,  by  contributing  to  make  the  laws  odious  to  the 
people.  At  once  therefore  to  difcourage  malicious  in- 
formers, and  to  provide  that  offences,  when  once  difcovered, 

•  Sut.  of  confpirat.  33  Edw.  I.  b  Pf,  4S.  7. 6. 

9t  {hall 
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Ihall  be  duly  profecuted,  it  is  enafted  by  ftatute  18  Ellz. 
c.  5.,  that  if  any  perfon,  informing  under  pretence  of  any 
penal  law,  makes  any  compofition  without  leave  of  the  court> 
or  takes  any  money  or  promife  from  the  defendant  to  excufie 
him,  (which  demonftrates  his  intent  in  commencing  the  pro- 
fecution  to  be  merely  to  ferve  his  own  ends,  and  not  for  the 
public  good  (3),)  he  fhall  forfeit  10/.,  (hall  ftand  two  hours 
on  the  pillory,  and  (hall  be  for  ever  difabled  to  fue  on  any 
popular  or  penal  ftatute.  ;  ,   ,    .    ,•  ,-,  • 

15.  A  CONSPIRACY  alfo  to  indi£l  an  innocent  man  of  fe- 
lony falfely  and  malicioudy,  who  is  accordingly  indicted  and 
acquitted,  is  a  farther  abufe  and  perverlion  of  public  juftice  j 
for  which  the  party  injured  may  either  have  a  civil  a£tion 
by  writ  of  confpiracy,  (of  which  we  fpoke  in  the  preceding 
books)  or  the  confpirators,  for  there  muft  be  at  lead  two 
to  form  a  confpiracy,  may  be  indidled  at  the  fult  of  the 
king,  arfd  were  by  the  antient  common  law*  to  receive 
what  is  called  the  villenous  judgment;  viz.  to  lofe  their 
liberam  legeniy  whereby  they  are  difcredited  and  difabled  as 
jurors  or  witne(res ;  to  forfeit  their  goods  and  chattels,  and 
lands  for  life;  to  have  thofe  lands  wafted,  their  houfes 
razed,  their  trees  rooted  up,  and  their  own  bodies  com- 
mitted to  prifon  ^.  But  it  now  is  the  better  opinion,  that 
the  villenous  judgment  is  by  long  difufe  become  obfolete;  [  137  ] 

'  See  Vol.  in.   pag.  ia6.  •  i  Hawk.  P.  C.  J93. 

^  Bro.  Abr.  tit.  Confpiracy,  z8. 

(3)  This  fevere  ftatute  extends  even  to  penal  a£kions,  where 
the  whole  penalty  is  given  to  the  profecutor. 

To  compound  a  felony  is  a  mifdemeanour  punifhable  as  mif- 
demeanours  in  general  by  fine  and  imprifonment  a^  the  difcretk>a 
of  the  court.     SJe  p*  133. 

To  compound  a  penal  aftion  without  leave  of  the  coitft  is  an 
offence,  which  muft  be  punilhed  as  the  ftatute  direds.    . 

But  it  is  no  offence  to  compound  a  mifdemeanour,  for  in  every 
cafe  of  miCdemeanour  the  perfon  injured  may  maintain  an  action  to 
recover  a  compenfation  in  damages. 

M  2  it 
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it  not  having  been  pronounced  for  fome  ages  :  but  inftead 
thereof  the  delinquents  are  ufually  fentenced  to  imprifon- 
ment,  fine,  and  pillory  (4).     To  this  head  may  be  referred 


(4)  Every  confederacy  to  injure  individuals,  or  to  do  afts  which 
are  unlawful,  or  prejudicial  to  the  community,  is  a  confpiracy. 
Journeymen  who  refufe  to  work,  in  confequence  of  a  combination, 
till  their  wages  are  raifed,  may  be  indifted  for  a  confpiracy. 
I  Leach.  Hanuk.  348.  But  by  the  40  Geo.  III.  c.  106.,  any 
two  juftices  of  the  peace  have  cognizance  of  offences  of  this 
kind,  and  may  upon  conviftion  punifh  the  offenders  by  imprifon- 
ment  in  the  county  gaol  for  three  months,  or  by  imprifonment 
and  hard  labour  in  the  houfe  of  correction  for  two  months. 
Though  it  is  legal  for  one  journeyman  or  fenraht  to  refufe  to 
work,  unlefs  he  is  paid  the  wages  he  demands,  yet  a  combination 
of  two  or  more  to  raife  their  wages  becomes  criminal.  So  a 
combination  of  two  or  more  mafters  to  lower  the  wages  of  their 
fervants  would  be  equally  criminal.  One  perfon  alone  cannot  be 
guilty  of  a  confpiracy ;  but  one  perfon  may  be  profccuted  for 
having  confpired  with  others,  and  may  be  tried  and  convifted 
adone.  t  Str.  193.  In  a  profecution  for  a  confpiracy,  the 
aftual  hSt  of  confpiring  need  not  be  proved,  but  it  may  be 
inferred  from  circumftances,  and  the  concurring  condu6l  of 
the  defendants,  i  Bl.  Rep.  392. — In  the  cafe  of  William  Stone, 
who  was  indi6ted  for  high  treafon,  vi%.  for  compafling  the 
death  of  the  king,  and  for  adhering  to  his  enemies,  the  overt 
aft  to  which  the  evidence  chiefly  applied  was  the  confpiring  with 
John  Stone,  William  Jackfon,  and  others  unknown,  to  coUeft  in- 
telligence, and  to  communicate  it  to  the  enemy  for  their  aid  and 
inftru6tion.  And  the  attorney-general  advanced  this  pofition, 
which  was  admitted  by  the  Court ;  "  that,  as  the  overt  aft 
*'  charged  was  a  confpiracy,  of  which  proof  was  already  before 
*'  the  Court,  the  aft  of  each  confpirator  in  the  profecution  of 
*•  fuch  confpiracy  was  evidence  againft  all ;  that  it  had  been  fo 
'•  determined  by  Mr.  J.  Buller  in  the  cafe  of  The  King  v.  Bowes 
**  and  othersy  who  were  convifted  for  a  confpiracy  to  carry  away 
*•  Lady  Strathmore  ;  and  that  the  fame  principle  had  been  alfo 
«  fettled  in  The  King  v.  Hardy,  and  The  King  v.  Tookey  at  the 
**  Old  Bailey  in  1794."  —  A  confpiracy  has  been  faid  to  be  com- 
prehended under  the  denomination  of  crimen  faljiy  and  a  perfon 
coDvi^ed  of  it  is  held  to  be  rendered  an  incompetent  witnefs. 

Leath. 
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the  offence  of  fending  letters,  threatening  to  accufe  any  pcr- 
fon  of  a  crime  punifhable  with  death,  tranfportation,  pillory, 
or  other  infamous  punilTiment,  with  a  view  to  extort  from 
him  any  money  or  other  valuable  chattels.  This  is  punifli- 
able  by  ftatute  30  Geo.  lU.  c.  24.,  at  the  difcretion  of  the 
court,  with  fine,  imprifonment,  pillory,  whipping,  or  trans- 
portation for  feven  years. 

16.  The  next  offence  againfl  public  juftice  is  when  the 
fuit  is  pafl  it's  commencement,  and  come  to  trial.  And  that 
is  the  crime  of  wilful  and  corrupt  perjury :  which  is  defined 
by  fir  Edward  Coke  ^,  to  be  a  crime  committed  when  a  law- 
ful oath  is  adminiilered,  in  fome  judicial  proceeding,  to  a 
perfon  who  fwears  nvilfullyi  abfolutely^  and  falfely.,  in  a 
matter  material  to  the  ifTue  or  point  in  queflion.  The  law 
takes  no  notice  of  any  perjury  but  fuch  as  is  committed  in 
fome  court  of  juftice,  having  power  to  adminifter  an  oath  ; 
or  before  fome  magiftrate  or  proper  officer,  inverted  with 
a  fimilar  authority,  in  fome  proceedings  relative  to  a  civil 
fuit  or  a  criminal  profecution  :  for  it  efteems  all  other  oaths 
unnecefTary  at  leaft,  and  therefore  will  not  punifh  the 
breach  of  them  (5).     For  which  reafon  it  is  much  to  be 

^  3  Inft.  164. 

Leach.  349.  But  this  is  only  true  of  confpiracies,  the  objeft  of 
wliich  is  to  injure  by  fraud,  falfehood,  or  perjury  ;  for  Mr.  Bowes 
and  the  others  convifted  with  him  were  afterwards  held  to  be 
competent  witnefTes  by  the  court  of  delegates. 

(5)  Where  an  oath  is  required  by  an  a£l  of  parliament,  but 
not  in  a  judicial  proceeding,  the  breach  of  that  oath  does  not 
feem  to  amount  to  perjury,  unlefs  the  flatute  enafts  that  fuch 
oath,  when  falfe,  fhall  be  perjury,  or  fhall  fubjedt  the  offender  to 
the  penalties  of  perjury. 

It  is  remarkable  that  the  houfe  of  commons  have  no  power 
to  adminifter  an  oath,  except  in  thofe  particular  inftances  in 
which  that  power  is  granted  to  them  by  exprefs  afts  of  parlia- 
ment. It  is  fuppofed  that  the  reafon  they  have  never  obtained 
the  general  authority  of  adminiflering  an  oath,  is  owing  to  the 
jealoufy  of  the  upper  houfe,  which,  by  fecuring  this  privilege 
to  itfelf,  prevents  the  commons  from  participating  in  the  judica- 
ture of  parliament. 

M  3  quef- 
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quefttoned,  how  far  any  magiftrate  is  juftifiable  in  taking  a 
voluntary  affidavit  in  any  extrajudicial  matter,    as    is  now 
too  frequent  upon  every  petty  occaiion :    flnce  it  is  more 
than  poOible,  that  by  fuch  idle  oaths  a  man  may  frequently 
in  foro  confdentiaey  incur  the  guilt,  and  at  the  fame  time 
evade   the    temporal    penalties   of   perjury.     The    perjury 
muft  alfo  be  corrupt,  (that  is,  committed  malo  animo,)  wil- 
ful, pofitive,  and  abfolute :  not  upon  furprife,  or  the  like : 
it  alfo  muft  be  in  fome  point  material  to  the  queftion  in 
difpute  i  for  if  it  only  be  in  fome  trifling  collateral  circum- 
ftance,  to  which  no  regard  is  paid,  it  is  no  more»penal  than 
in  the  voluntary  extrajudicial  oaths  before  mentioned  (6). 
Subornation  of  perjury  is  the  offence  of  procuring  another 
£138  3  to  take  fuch  a  falfe  oath,  as  conftitutes  perjury  in  the  prin- 
cipal.     The    punilhment    of   perjury  and    fubomation,   at 
common  law,  has  been  various.     It  was   antiently  death ; 
afterwards  banifhment,  or  cutting  out  the  tongue  j  then  for- 
feiture  of  goods;    and    now  it  is  fine  and  imprifonment, 
and  never  more  to  be  capable  of  bearing  teftimony  ^.     But 
the  ftatute  5  Eliz.  c.  9.,  (if  the  offender  be  profecuted  there- 
on,) inflifts  the  penalty  of  perpetual  infamy,  and  a  fine  of 
40/.  on  the  fuborner:  and  in   default  of  payment,  impri- 
fonment for  fix  months,  and  to  ftand  with  both  ears  nailed 
to  the  pillory.     Perjury  itfelf  is  thereby  punifhed  with  fix 
months*  imprifonment,  perpetual  infamy,  and  a  fine  of  20/., 
or  to  have  both  ears  nailed  to  the  pillory.     But  the  pro- 
fecution  is  ufually  carried  on  for  the  offence  at  common 
law  }    efpecially  as,    to  the  penalties  before  inflid^ed,   the 
ftatute  2  Geo.  II.  c.  25.  fuperadds  a  power,  for  the  court 
to  order  the  offender  to  be  fent  to  the  houfe  of  correftion 
for  a  term  not  exceeding  feven  years,  or  to  be  tranfported 
for  the  fame  period ;  and  makes  it  felony  without  benefit  of 
clergy  to  return  or  efcape  within  the  time.     It  has  fome- 

•  3  inft.  163. 

(6)  A  man  may  be  indifted  for  peijury  in  fwearing  that  he 
believes  a  fa£b  to  be  true,  which  he  mufl  know  to  be  falfe.  Leach* 
iyo. 
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times  been  wiflied,  that  perjury,  at  leaft  upon  capital  accu- 
fations,   whereby  another's  life  has  been   or  might   have 
been  deftroyed,  was  alfo  rendered  capital,  upon  a  principle 
of  retaliation ;  as  it  is  in  all  cafes  by  the  laws  of  France ''. 
And  certainly  the  odioufnefs  of  the  crime  pleads  ftrongly 
in  behalf  of  the  French  law.     But  it  is  to  be  confidered,. 
that    they  admit  witnefles   to  be   heard   only  on  the  fide 
of  the  profecution,  and  ufe  the  rack  to  extort  a  confeffion 
from  the  accufed.      In  fuch  a  conllitution  therefore  it  is 
neceflary  to  throw  the  dread   of   capital   punilhment  into 
the  other  fcale,  in  brder  to  keep  in  awe  the  witnefles  for. 
the  crown  j   on  whom  alone  the  prifoner's  fate  depends ; 
fo  naturally  does  one  cruel  law  beget  another.     But  cor- 
poral and  pecuniary  punifhments,   exile  and  perpetual  in- 
famy, are  more  fuited  to  the  genius  of  the  Englifli  law : 
where   the   fa£t  is  openly  difcufled  between  witnefles  on 
both  fides,  and  the  evidence  for  the  crown  may  be  contra- 
dicted and  difproved  by  thofe  of  the  prifoner.     Where  in- 
deed the  death  of  an  innocent  perfon  has  actually  been  the  [139] 
confequence  of  fuch  wilful  perjury,  it  falls  within  the  guilt 
of   deliberate  murder,   and  deferves  an  equal  punifhment : 
which  our  antient  law  in  faft  inflii^ed  \     But  the  mere  at- 
tempt to  deftroy  life  by  other  means  not  being  capital,  there 
is  no  reafon  that  an  attempt  by  perjury  fhould ;  much  lefs         ^ 
that  this  crime  fhould  in  all  judicial  cafes  be  punifhed  with 
death.     F<Jr  to  multiply  capital  puniihments  leflens  their 
efi^ft,   when  applied  to  crimes  of  the  deepeft  dye*,    and, 
detefliable  as  perjury  is,  it  is  not  by  any  means  to  be  com- 
pared with  fome  other  offences,  for  which  only  death  can 
be  inflicted  j  and  therefore  it  feems  already  (except  perhaps 
in  the  inftance  of  deliberate  murder  by  perjury)  very  pro- 
perly puniflied  by  our  prefent  law,  which  has  adopted  the 
opinion  of  Cicero^,   derived  from   the  law  of  the  twelve 
tables,  "  perjurii  poena  divina,  exitium;  humanoi  dedecus  (7)." 

■•  Montefq.  Sp.  L.  b.  29.  c.  II.  ''  De  Leg.  2.  9. 

'  Britton.  c.  5. 

(7)  See  this  fubjeft  further  difcufled  in  p.  196.  poj. 
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1 7.  Bribery  is  the  next  fpecics  of  offence  againfl:  public 
juftice  i  which  is  when  a  judge,  or  other  perfon  concerned 
in  the  adminiftration  of  juftice,  takes  any  undue  reward  to 
influence  his  behaviour  in  his  office  ^     In  the  eaft  it  is  the 
cuftom  never  to  petition  any  fuperior  for  juftice,  not  except- 
ing their  kings,  without  a  prefent.     This  is  calculated  for 
the  genixis  of  defpotic  countries ;  where  the  true  principles 
of  government  are  never  underftood,  and  it  is  imagined  that 
there  is  no  obligation  from  the  fuperior  to  the  inferior,  no 
relative  duty  owing  from  the  governor  to  the  governed.   The 
Roman  law,  though  it  contained  many  fevere  injun<Eiions 
againft  bribery,  as  well  for  felling  a  man's  vote  in  the  fenate 
or  other  public  affembly,  as  for  the  bartering  of  common 
juftice,  yet  by  a  ftrange  indulgence  in  one  inftance,  it  tacitly 
encouraged  this  praftice ;  allowing  the  magiftrate  to  receive 
fmall  prefents,  provided  they  did  not  in  the  whole  exceed 
a   hundred    crowns    in   the   year  ™ :    not   confidering   the 
infinuating    nature    and    gigantic    progrefs    of    this   vice, 
when  once  admitted.     Plato  therefore  more  wifely,  in  his 
L  '40  J  ideal  republic  °,  orders  thofe  who  take  prefents  for  doing 
their  duty  to  be  punifhed  in  the  fevereft  manner :  And  by 
the  laws  of  Athens  he  that  offered  was  alfo  profecuted,  as 
well  as  he  that  received  a  bribe  ".     In  England  this  offence 
of  taking  bribes  is  punifhed,  in  inferior  officers,  with  fine 
and  imprifonment ;  and  in  thofe  who  offer  a  bribe,  though 
Hot  taken,  the  fame  p.     But  in  judges,  efpecially  the  fupe- 
rior ones,  it  hath  been  always  looked  upon  as  fo  heinous  an 
offence,  that  the  chief  juftice  Thorpe  was  hanged  for  it  m 
the  reign  of  Edward  III.     By  a  ftatute  ^   1 1   Hen  IV.  all 
judgeis  and  officers  of  the  king,  convicted  of  bribery,  fhall 
forfeit  treble  the  bribe,  be  puniftied  at  the  king's  will,  and  be 
difcharged  from  the  king's  fervice   for   ever.     And   fome 
notable  examples  have  been  made  in  parliament,  of  perfons 
in  the  higheft  ftations,  and  otherwife  very  eminent  and  able, 
but  contaminated  with  this  fordid  vice  (8). 

'  I  Hawk,  p.  C.  168.  "  Pott.  Antiq.  b.  i.  c.  z$. 

"  -^48.  II.  6.  f  3  liift.  147- 

■  De  Leg.  1.12.  •»  liUl.  146. 

■  (8)  It  was  held  to  be  a  mifdemeanour  to  offer  a  fum  of  money  to 
the  firft  lord  of  the  treafury,  for  the  purpofe  of  obtaining  an  office 

X2t  °^ 
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18.  Embracery  is  an  attempt  to  influence  a  jury  cor- 
ruptly to  one  fide  by  promifes,  perfuafions,  entreaties,  money, 
entertainments,  and  the  like  ^  The  punilhment  for  the  per- 
fon  embracing  is  by  fine  and  imprifonment ;  and  for  the 
juror  fo  embraced,  if  it  be  by  taking  money,  the  punifliment 
is  (by  divers  ftatutes  of  the  reign  of  Edward  III.)  perpetual 
infamy,  imprifonment  for  a  year,  and  forfeiture  of  the  tenfold 
value. 

19.  Twe,  falfe  verdiSl  of  jurors,  whether  occafioned  by 
embracery  or  not,  was  antiently  confidered  as  criminal^  and 
therefore  exemplarily  puniflied  by  attaint  in  the  manner 
formerly  mentioned  *. 

20.  Another  offence  of  the  fame  fpecies  is  the  negligencr 
of  public  officers i  entrufted  with  the  adminiftration  of  juftice, 
as  flieriffs,  coroners,  conftables,  and  the  like,  which  makes 
the  offender  liable  to  be  fined  ;  and  in  very  notorious  cafes 
will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 
one  ^  Alfo  the  omitting  to  apprehend  perfons  offering  ftolen  r 
iron,  lead,  and  other  metals  to  fale,  is  a  mifdemefnor,  and 
punilhable  by  a  ftated  fine,  or  imprifonment,  in  purfuance 
of  the  ftatute  29  Geo.  II.  c.  30. 

21.  There  is  yet  another  offence  againft  public  juftice, 
which  is  a  crime  of  deep  malignity ;  and  fo  much  the  deeper, 
as  there  are  many  opportunities  of  putting  it  in  practice,  and 
the  power  and  wealth  of  the  offenders  may  often  deter  the 
injured  from  a  legal  profecution.  This  is  the  opprejfton  and 
tyrannical  partiality  of  judges,  juftices,  and  other  magijiratesy 

■■  I  Hawk.  P.  C.  259.  '  I  Hawk.  P.  C.  168. 

"  See  Vol.  III.  p.  40a,  403. 

or  appointment  under    government   by  his   intereft   and   recom- 
mendation.    4  Burr.  2498.     For  bribery  at  cleAions,  fee  i  vol. 

P-  179- 

Every  attempt  to  commit  a  crime  is  a  mifdemeanour.  See  p.  221. 

n.  I.  poji. 
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in  the  adminiftratlon  and  under  the  colour  of  their  office. 
However,  when  profecuted,  either  by  impeachment  in  par- 
liament, or  by  information  in  the  court  of  king's  bench, 
(according  to  the  rank  of  the  offenders,)  it  is  fure  to  be 
feverely  puniflied  with  forfeiture  of  their  offices,  (either  con- 
fequential  or  immediate,)  fines,  imprifonment,  or  other  dif- 
cretionary  cenfure,  regulated  by  the  nature  and  aggravations 
of  the  offisnce  committed  (9). 

.  22.  Lastly,  extortion  is  an  abufe  of  public  juftice,  which 
confifts  in  any  officer's  unlawfully  taking,  by  colour  of  his 
office,  from  any  man,  any  money  or  thing  of  value,  that  is 
not  due  to  him,  or  more  than  is  due,  or  before  it  is  due  ^. 
The  punifhment  is  fine  and  imprifonment,  and  fometimes  a 
forfeiture  of  the  office. 

"   I   Hawk.  P.  C.  170. 


(9)  For  anions  and  profecutions  againft  juftices  of  the  peace, 
fee  1  vol.  p.  354.  n.  17. 
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CHAPTER    THE    ELEVENTH. 

OF  OFFENCES  against   the  PUBLIC 
PEACE. 


"f  T7E  are  next  to  confider  offences  againft  the  public 
peace  i  the  confervation  of  which  is  intruded  to  the 
king  and  his  officers,  in  the  manner  and  for  the  reafons 
which  were  formerly  mentioned  at  large  *.  Thefe  offences 
are  either  fuch  as  are  an  actual  breach  of  the  peace ;  or  con- 
ftruftively  fo,  by  tending  to  make  others  break  it.  Both  of 
thefe  fpecies  are  alfo  either  felonious,  or  not  felonious.  The 
felonious  breaches  of  the  peace  are  ftrained  up  to  that  degree 
of  malignity  by  virtue  of  feveral  modem  ilatues :  and,  par- 
ticularly, 

I.  The  riotous  ajfembling  of  twelve  perfons,  or  more,  and 
not  difperfing  upon  proclamation.  This  was  firft  made  high 
treafon  by  ftatute  3  &  4  Edw.  VI.  c.  5.,  when  the  king  was 
a  minor,  and  a  change  in  religion  to  be  effefted :  but  that 
ftatute  was  repealed  by  ftatute  i  Mar.  c.  i.,  among  the  other 
treafons  created  fince  the  25  Edw.  III. ;  though  the  prohibi- 
tion was  in  fubftance  re-ena£led,  with  an  inferior  degree  of 
puni{hment,  by  ftatute  i  Mar.  ft.  2.  c.  12.,  which  made  the 
fame  offence  a  fingle  felony.  Thefe  ftatutes  fpecified  and 
particularifed  the  nature  of  the  riots  they  were  meant  to  fup- 
prefs ;  as,  for  example,  fuch  as  were  fet  on  foot  with  inten- 

'  Vol.1,  p.  iii.  7.6i.  zso. 
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tion  to  offer  violence  to  the  privy  council,  or  to  change  the 
laws  of  the  kingdom,  or  for  certain  other  fpecific  purpofes  : 
4  in  which  cafes,  if  the  perfons  were  commanded  by  proclam- 
ation to  difperfe  ;  and  they  did  not,  it  was  by  the  ftatute  of 
Mary  made  felony,  but  within  the  benefit  of  clergy ;  and 
alfo  the  faft  indemnified  the  peace  officers  and  their  affiftants, 
if  they  killed  any  of  the  mob  in  endeavouring  to  fupprefs  fuch 
riot.  This  was  thought  a  neceflary  fecurity  in  that  fangui- 
ngry  reign,  when  popery  was  intended  to  be  re-eftabli(hed, 
C  143  1  which  was  likely  to  produce  great  difcontents :  but  at  firft  it 
was  made  only  for  a  year,  and  was  afterwards  continued  for 
that  queen's  life.  And,  by  ftatute  i  Eliz.  c.  16.,  when  a  re- 
formation in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  alfo  ;  and  then  expired. 
From  the  acceffion  of  James  the  firft  to  the  death  of  queen 
Anne,  it  was  never  once  thought  expedient  to  revive  it :  but, 
in  the  firft  year  of  George  the  firft,  it  was  judged  neceffary, 
in  order  to  fupport  the  execution  of  the  a£t  of  fettlement,  to 
renew  it,  and  at  one  ftroke  to  make  it  perpetual,  with  large 
additions.  For,  whereas  the  former  afts  exprefsly  defined 
and  fpecified  what  ftiould  be  accounted  a  riot,  the  ftatute 
J  Geo.  I.  c.  5.  ena^is,  generally,  that  if  any  twelve  perfons 
are  unlawfully  aflembled  to  the  difturbance  of  the  peace,  and 
any  one  juftice  of  the  peace,  ftierifF,  under- flieriff,  or  mayor 
of  a  town,  ihall  think  proper  to  command  thetn  by  proclam- 
ation to  difperfe,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwards,  fuch  contempt  fliall  be 
felony  without  benefit  of  clergy.  And  farther,  if  the  reading 
of  the  proclamation  be  by  force  oppofed,  or  the  reader  be  in 
any  manner  wilfully  hindered  from  the  reading  of  it,  fuch 
oppofers  and  hinderers  are  felons  without  benefit  of  clergy : 
and  all  perfons  to  whom  fuch  proclamation  ought  to  have  been 
madey  and  knowing  of  fuch  hindrance,  and  not  difperfing, 
are  felons  without  benefit  of  clergy.  There  is  the  like  in- 
demnifying claufe,  m  cafe  any  of  the  mob  be  unfortunately 
killed  in  the  endeavour  to  difperfe  them :  being  copied  from 
the  ad  of  queen  Mary.     And,  by  a  fubfequent  claufe  of  the 

new 
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new  a£l,  if  any  perfon,  fo  riotoufly  affembled,  begin  even 
before  proclamation  to  pull  down  any  church,  chapel,  meet- 
ing-houfe,  dwelling-houfe,  or  out-houfes,  they  (hall  be  felons 
without  benefit  of  clergy  ( i ). 

2.  By  ftatute  i  Hen.  VII.  c.  7.,  unlanvful  hunting  in  any 
legal  foreft,  park,  or  warren,  not  being  the  king's  property, 
by  night,  or  with  painted  f apes,  was  declared  to  be  fingle 
felony.  But  now  by  the  ftatute  9  Geo.  I.  c.  22.,  to  appear 
armed  in  any  inclofed  foreft  or  place  where  deer  are  ufually 
kept,  or  in  any  warren  for  hares  or  conies,  or  in  any  high 

road,  open  heath,  common,  or  down,  by  day  or  night,  with  [  144  ] 
faces  blacked  or  otherwife  difguifed,  or  (being  fo  difguifed)  to 
hunt,  wound,  kill,  or  fteal  any  deer,  to  rob  a  warren,  or  to 
fteal  fifli,  or  to  procure  by  gift  or  promife  of  reward  any 
perfon  to  join  them  in  fuch  unlawful  aft,  is  felony  without 
benefit  of  clergy.  I  mention  thefe  offences  in  this  place,  not 
on  account  of  the  damage  thereby  done  to  private  property, 
but  of  the  manner  in  which  that  damage  is  committed: 
namely,  with  the  face  blacked  or  with  other  difguife, 
and,  being  armed  with  offenfive  weapons,  to  the  breach 
of  the  public  peace  and  the  terror  of  his  majefty's  fub- 
je£ts. 

3.  Also  by  the  fame  ftatute  9  Geo.  I.  c.  22.,  amended  by 
ftatute  27  Geo.  II.  c.  15.,  knowingly  to  fend  any /rf/^r  with- 
out a  name,  or  with  a  fidlitious  name,  demanding  money, 
venifon,  or  any  other  valuable  thing,  or  threatening  (without 


( I )  And  in  another  claufe  of  the  fame  aft,  perfons  injured 
by  any  buildings  being  demolilhed  by  a  riotous  affembly  may  re- 
cover damages  in  an  action  againft  the  hundred.  And  it  was 
determined  after  the  riots  in  1780,  that  the  owners  of  houfes 
might  recover  damages  alfo  for  the  deftru6tion  of  furniture,  or 
for  any  injury  to  their  property  done  at  the  iGame  time  that 
the  buildings  were  demoli(hed|  or  were  in  part  pulled  down. 
Doug.  673.  ,        : 

any 
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any  demand)  to  kill  any  of  the  king's  fubjefts,  or  to  fire  their 
houfes,  out-houfes,  barns,  or  ricks,  is  made  felony  without 
benefit  of  clergy  (2).  This  offence  was  formerly  high  trea- 
foii  by  the  ftatute  8  Hen.  V.  c.  6. 

"   •  4.  To  pvill  down  or  de^roy  zny  lock,  Jluicej  ox  fioodgate, 

creeled  by  authority  of  parliament  on  a  navigable  river,  is  by 
ftatute  I  Geo.  II.  ft.  2.  c.  19.  made  felony,  punifhable  with 
tranfportation  for  feven  years  (3).  By  the  ftatute  8  Geo.H. 
c.  20.,  the  offence  of  deftroying  fuch  works,  or  refcuing  any 
perfon  in  cuftody  for  the  fame,  is  made  felony  without  be- 
nefit of  clergy  j  and  it  may  be  enquired  of  and  tried  in  any 
adjacent  county,  as  if  the  fa£t  had  been  therein  committed. 
By  the  ftatute  4  Geo.  III.  c.  12.,  maliciouily  to  damage  or 
deftroy  any  banks,  fluices,  or  other  works  on  fuch  navigable 
river,  to  open  the  floodgates,  or  otherwife  obftru£l  the  na- 
vigation, is  again  made  felony,  puniftiable  with  tranfport- 
ation for  feven  years.  And  by  the  ftatute  7  Geo.  III.  c.  4^0., 
(which  repeals  all  former  afts  relating  to  turnpikes,)  mali- 

[  14P  ]  cioufiy  to  pull  down  or  otherwife  deftroy  any  turnpike-gate 
or  fence,  toll-houfe  or  weighing-engine  thereunto  belongingj 
erefted  by  authority  of  parliament,  or  to  refcue  any  perfon 
in  cuftody  for  the  fame,  is  made  felony  without  benefit  of 
clergy ;  and  the  indictment  may  be  enquired  of  and  tried  in 
any  adjacent  county  (4).     The  remaining  offences  againft 

(2)  The  words  of  thefe  flatiites  are,  fliall  knowingly  fendy 
and  therefore  it  has  been  determined  if  the  writer  of  a  threat- 
ening letter  delivers  it  hinifelf,  he  is  not  guilty  of  felony. 
Leach.  ^$\' 

(3)  This  ftatute  of  i  Geo.  II.  fl.  2.  c.  19.  after  feveral  con- 
tinuances, was  fuffered  to  expire  in  1748, 

{4)  The   ftatute  of  7  Geo.  III.  c.  40.    is  repealed    by   the 

13  Geo.  III.  c.  84.,  by  which  the  offence  defcribed  in  the  former 

J,      ftatute  is  made  felony  ;  punifhable  at  the  difcretion  of  the  court 

by  tranfportation  for  feven  years,  or  imprifonmeDt  for  any  time 

not  exceeding  three  years. 

And  this  is  extended  by  the  21  Geo.  III.  c.  20.  to  all  aAs  fub- 
fcquent  to  the  13  Geo.  III.,  which  had  been,  or  fhould  in  future 

be 
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the  public   peace  are  merely  mifdemeTnors,    and  no  felo' 
'  niesi  as,  ■  ,^  ^^ 

5.  Affrays  (from  affraier,  to  terrify)  are  the  fighting  of 
two  or  more  perfons  in  fome  public  place,  to  the  terror  of 
his  majefty's  fubjedis:  for,  if  the  fighting  be  in  private,  it  is  , 
no  fjfray  but  an  ajfault  \  Affrays  may  be  fupprefTed  by  any 
private  perfon  prel'ent,  who  is  juftifiable  in  endeavouring  to 
part  the  combatants,  whatever  confequence  may  enfueS  But 
more  efpecially  the  conftable,  or  other  fimilar  officer,  how- 
ever denominated,  is  bound  to  keep  the  peace ;  and  to  that 
purpofe  may  break  open  doors  to  fupprefs  an  affray,  or  ap- 
prehend the  affrayers ;  and  may  either  carry  them  before  a 
juftice,  or  imprifon  them  by  his  own  authority  for  a  conve- 
nient fpace  till  the  heat  is  over  ;  and  may  then  perhaps  alfo 
make  them  find  fureties  for  the  peace  **.  The  punifhment  of 
common  affrays  is  by  fine  and  imprifonment ;  the  meafure  of 
which  muft  be  regulated  by  the  circumftances  of  the  cafe : 
for,  where  there  is  any  material  aggravation,  the  punifhment 
proportionably  increafes.  As  where  two  perfons  coolly  and 
deliberately  engage  in  a  duel  j  this  being  attended  with  an 
apparent  intention  and  danger  of  murder,  and  being  a  high 
contempt  of  the  juflice  of  the  nation,  is  a  flrong  aggravation 
of  the  affray,  though  no  mifchief  has  a£):ually  enfued  *.  An- 
other aggravation  is,  when  thereby  the  officers  of  juftice  are 
difturbed  in  the  due  execution  of  their  office :  or  where  a 
refpe£l  to  the  particular  place  ought  to  reftrain  and  regulate 
men's  behaviour,  more  than  in  common  ones;  as  in  the 
king's  court,  and  the  like.  And  upon  the  fame  account  alfo  [  14(5  ] 
all  affrays  in  a  church  or  church-yard  are  efteemed  very 
heinous  offences,  as  being  indignities  to  him  to  whofe  fervice 

■»  I  Hawk.  P.  C.  134.  '  ^  I  Hawk.  P.  C.  137. 

'    «=  Ilnd.  136.  •  Ihid.  138. 


be,  pafTed  for  amending  and  repairing  any  particular  turnpike-road 
in  England. 

thofe 


14^  PuBLicf  Book  IV. 

thofe  places  are  confecrated.  Therefore  mere  quarrelfomc 
words,  which  are  neither  an  affray  nor  an  offence  in  any 
other  place,  are  penal  here.  For  it  is  enabled  by  flatute 
5  &  6  Edw.  VI.  c.  4.,  that  if  any  perfon  fhall,  by  words 
only,  quarrel,  chide,  or  brawl,  in  a  church  or  church-yard, 
the  ordinary  (hall  fufpend  him,  if  a  layman,  ab  ingrejfu 
tcclejtae :  and,  if  a  clerk  in  orders,  from  the  miniflration 
'  of  his  office  during  pleafure.  And  if  any  perfon  in  fuch 
church  or  church-yard  proceeds  to  fmite  or  lay  violent 
hands  upon  another,  he  fhall  be  excommunicated  ipfo 
faEto :  or  if  he  flrikes  him  with  a  weapon,  or  draws 
any  weapon  with  intent  to  flrike,  he  fhall,  befides  excom- 
munication, (being  convi£led  by  a  jury,)  have  one  of  his 
cars  cut  off:  or,  having  no  ears,  be  branded  with  the 
letter  F  in  his  cheek.  Two  perfons  may  be  guilty  of  an 
affiray :  but, 

6.  Riots,  rotttSy  and  unlawful  ajjembliesy  mufl  have  three 
perfons  at  leafl  to  conflitute  them.  An  unlawful  ajffimbly  is 
,  when  three  or  more  do  aflemble  themfelves  together  to  do 
an  unlawful  aft,  as  to  pull  down  inclofures,  to  deflroy  a 
warren  or  the  game  therein ;  and  part  without  doing  it,  or 
making  any  motion  towards  it^  A  rout  is  where  three  or 
more  meet  to  do  an  unlawful  aft  upon  a  common  quarrel, 
as  forcibly  breaking  down  fences  upon  a  right  claimed 
of  common  or  of  way :  and  make  fome  advances  to- 
wards its.  A  riot  is  where  three  or  more  aftuaJly  do 
an  unlawful  aft  of  violence,  either  with  or  without  a 
common  caufe  or  quarrel  ^ :  as  if  they  beat  a  man  j  or 
hunt  and  kill  game  in  another's  park,  chafe,  warren,  or 
liberty;  or  do  any  other  unlawful  aft  with  force  and 
violence;  or  even  do  a  lawful  aft,  as  removing  a  nui- 
fance^  in  a  violent  and  tumultuous  manner.  The  pu- 
nifhment  of  unlawful  aflemblies,  if  to  the  number  of 
C  147  ]  twelve,   we  have  juft  now  feen,   may  be  capital,  accord- 

f  3  Inft.  176.  "  3  Infl.  176. 

«  Bro.  Abr.  t.  Riot.  4. 5. 

ing 
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/ 
ing  to    the   circumftances    that   attend  it ;    but,   from  the 

number  of  three  to  eleven,  is   by  fine   and  imprifonment 
only.     The  fame  is  the  cafe  in  riots  and  routs  by  the  com- 
mon law ;    to  which  the    pillory  in  very  enormous  cafes 
has   been    fometimes   fuperaddfed '.      And   by    the    ftatute 
13  Hen.  IV.    c.  7.    any   two  juftices,    together   with    the 
IherifF  or  under-fherifF  of  the  county,  may  come  with  the 
pojfe   comitatusy    if    need    be,    and    fupprefs    any  fuch  riot, 
aflembly,  or  rout,  arreft  the  rioters,  and  record  upon  the 
fpot   the   nature    and   circumftances  of   the    whole    tranf- 
adlion ;  which  record    alone   (hall  be   a  fufficient    convic- 
tion of  the  offenders.     In  the  interpretation  of  which  fta- 
tute it  hath  been  holden,  that  all  perfons,  noblemen,  and 
others,   except  women,  clergymen,  perfons    decrepit,   and 
infants  under  fifteen,    are    bound    to    attend    the   juftices " 
in   fupprefling   a   riot,    upon  pain  of    fine    and    imprifon-- 
ment ;    and    that   any   battery,    wounding,   or  killing   the 
rioters,  that  may  happen  in   fupprefling   the  riot,  is  jufti- 
fiable  K     So  that  our  antient  law,  previous  to  the  modern 
riot  a£l,   feems  pretty  well    to   have  guarded   againft  vio- 
lent breach  of  the  public  peace ;  efpecially  as  any  riotous 
affembly  on   a   public  or  general    account,    as    to    redrefs 
grievances  or  pull    down   all  inclofures,  and  alfo  refifting 
the  king's  forces  if  fent  to   keep  the    peace,  may  amount 
to  overt  a£i:s  of  high  treafon,  by  levying  war  againft  the 
king.  . 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of 
tumultuous  petitioning ;  which  was  carried  to  an  enormous 
height  in  the  times  preceding  the  grand  rebellion.  Where- 
fore by  ftatute  13  Car.  II.  ft.  1.  c.  5.  it  is  enaded,  that 
not  more  than  twenty  names  ftiall  be  figned  to  any  pe- 
tition to  the  king  or  either  houfe  of  parliament,  for 
any  alteration  of  matters  eftabliftied  by  law  in  church 
or  ftate ;  unlefs  the  contents  thereof  be  previoufly  ap- 
proved,   in    the    country,    by  three   juftices,    or    the   ma- 

i  I  Hawk.  P.  C.  159.  J  I  Hal.  P.  C.  49J.     1  Hal.  P.C.  161. 
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jority  of  the  grand  jury  at  the  affifes  or  quarter-feffions ; 
and,  in  London,  by  the  lord  mayor,  aldermen,  and  com- 
[  M^  ]  mon  council",  and  that  no  petition  (hall  be  delivered  by  a 
company  of  more  than  ten  perfons  \  on  pain  in  either  cafe 
of  incurring  a  penalty  not  exceeding  loo/.  and  three  months 
imprifonment. 

8.  An  eighth  offence  againft  the  public  peace  is  that  of  a 
forcible  entry  or  detainer ;  which  is  committed  by  violently 
taking  or  keeping  pofleffion  of  lands  and  tenements,  with 
menaces,  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  perfon  difleifed,  or 
turned  out  of  poffefllon,  unlefs  his  entry  was  taken  away  or 
barred  by  his  own  neglect,  or  other  circumllances ;  which 
were  explained  more  at  large  in  a  former  volume  ^  But 
this  being  found  very  prejudicial  to  the  public  peace,  it 
was  thought  neceflary  by  feveral  ftatutes  to  reftrain  all  per- 
fons from  the  ufe  of  fuch  violent  methods,  even  of  doing 
themfelves  juftice  ;  and  much  more  if  they  have  no  juftice 
in  their  claim  ■".  So  that  the  entry  now  allowed  by  law 
is  a  peaceable  one;  that  forbidden  is  fuch  as  is  carried 
on  and  maintained  with  force,  with  violence,  and  un- 
ufual  weapons.  By  the  ftatute  5  Ric.  II.  ft.  i.  c.  8. 
all  forcible  entries  are  punifhed  with  imprifonment  and 
'  ranfom  at  the  king's  will.  And  by  the  feveral  ftatutes  of 
15  Ric.  II.  c.  2.,  8  Hen.  VI.  c.  9.,  31  Eliz.  c.  11.,  and 
21  Jac.  I.  c.  15.  upon  any  forcible  entry,  or  forcible  de- 
tainer after  peaceable  entry,  into  any  lands,  or  benefices  of 
the  church,  one  or  more  juftices  of  the  peace,  taking 
fufficient  power  of  the  county,  may  go  to  the  place,  and 
there  record  the  force  upon  his  own  view,  as  in  cafe 
of  riots  J  and  upon  fuch  conviftion  may  commit  the  of- 
fender to  gaol,  till  Tie  makes  fine  and  ranfom  to  the 
king.     And  moreover  the  juftice  or  juftices   have  power 

•^  Tills  may  be  one  r«Qfon  (among  merit  for  the   alteration    of   miy  efta- 

others)  wfiy  tho  corporation   of    Lon-  bli(hed  law. 
don  has,   fince    the   reftoration,  ufuaily         '  See  Vol.  111.  pag.  174,  &c. 
taken   the  lead  iu  petitions  to  parlia-         '"  i  Hawk.  P.  C.  141. 

to 
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to  fummon  a  jury  to  try  the  forcible  entry  or  detainer 
complained  of:  and,  if  the  fame  be  found  by  that  jury, 
then,  befides  the  fine  on  the  offender,  the  juftices  fhall 
make  reftitution  by  the  (herifF  of  the  pofleffion,  without 
inquiring  into  the  merits  of  the  title ;  for  the  force  is  the 
only  thing  to  be  tried,  punifhed,  and  remedied  by  them  : 
and  the  fame  may  be  done  by  indictment  at  the  general  fef- 
fions.  But  this  provifion  does  not  extend  to  fuch  as  endea- 
vour to  maintain  poffeffion  by  force,  where  they  themfelves, 
or  their  anceftors,  have  been  in  the  peaceable  enjoyment  [  ^49  ] 
of  the  lands  and  tenements,  for  three  years  immediately 
preceding  ". 

9.  The  offence  of  riding  or  going  armedy  with  dangerous 
or  unufual  weapons,  is  a  crime  againft  the  public  peace, 
by  terrifying  the  good  people  of  the  land  5  and  is  particu- 
larly prohibited  by  the  ftatute  of  Northampton,  2  Edw.  III. 
c,  3.  upon  pain  of  forfeiture  of  the  arms,  and  imprifonment 
during  the  king's  pleafure :  in  like  manner,  as  by  the  laws 
of  Solon,  every  Athenian  was  finable  who  walked  about  the 
city  in  armour**. 

10.  SvKEABiJfiGfalfe  news,  to  make  difcord  between  the 
king  and  nobility,  or  concerning  any  great  man  of  the  realm, 
is  punifhable  by  common  law  p  with  fine  and  imprifonment  j 
whicli  is  confirmed  by  ftatutes  Weflm.  i.  3  Edw.  I.  c.  34., 
2Ric.II.  fl.  1.  c.  5.,  and  i2Ric.  II.  c.  11. 

11.  False  znd  pretended  prophecies,  with  intent  to  dif- 
turb  the  peace,  are  equally  unlawful,  and  more  penal  5 
as  they  raife  enthufiaftic  jealoufies  in  the  people,  and 
terrify  them  with  imaginary  fears.  They  are  therefore 
puniflied  by  our  law,  upon  the  fame  principle  that  fpread- 

■    Holding    over  by  force,    where     detainer.     (Cro.  Jac.  199.) 
the   tenant's  title  was-under    a    leafe,         '  Pott.  Anliq.  b.  1.  c.  a6. 
now  expired,    is    faid  to  be  a  forcible         ''ainft.  2a6.    3lnftl98. 

N  2  ing 
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ing  of  public  news  of  any  kind,  without  communicating 
it  firfl  to  the  magiftrate,  was  prohibited  by  the  antient 
Gauls''.  Such  faife  and  pretended  prophecies  were  pu- 
niftied  capitally  by  ftatute  i  Edw.  VI.  c.  I2.  which  was 
repealed  in  the  reign  of  queen  Mary.  And  now  by  the 
ftatute  5  Eliz.  c.  15.  the  penalty  for  the  firft  offence  is  a 
fine  of  ten  pounds  and  one  year's  iraprifonment ;  for  the  fe- 
cond,  forfeiture  of  all  goods  and  chattels,  and  imprifonment 
during  life. 

[  '50  3  12.  Besides  adlual  breaches  of  the  peace,  any  thing  that 
tends  to  provoke  or  excite  others  to  break  it,  is  an  offence  of 
the  fame  denomination.  Therefore  challenges  tojighty  either 
by  word  or  letter,  or  to  be  the  bearer  of  fuch  challenge,  are 
puniftiable  by  fine  and  imprifonment,  according  to  the  cir- 
cumftances  of  the  offence  ^  If  this  challenge  arifes  oft  ac- 
count of  any  money  won  at  gaming,  or  if  any  affault  or  affray 
happen  upon  luch  account,  the  offender  by  ftatute  9  Ann. 
-  c.  14.  ftiall  forfeit  all  his  goods  to  the  crown,  and  fuffer  two 
years  imprifonment  (4). 

» 

1  "   Hahent   legilus  fanHum,  ft    quis  "  falfts  rumoribus  terreri,  et  ad  f acinus 

'♦  quid  de  republica  ajinitimis  rumore  aut  "  impelli,  et  de  fummii  rebut  conjilium 

"  fiima  acceperit,  uti  ad  magijlratum  de-  "   capere    cognitum    ejl"     Czf.  de  btU.. 

"  ferat,  neve  cum  alio  communicet :  quod  Gall,  lib.  6,  cap.  l^, 

"  faepe  homines  temerarios  atque  imperitoi  '  I  Hawk.  P.  C.  135.  138. 


(4)  See  the  reafon,  why  a  challenge  to  fight,  though  there  be 
no  duel  or  combat,  is  a  mifdemeanour,  explained  p.  221.  n.  i. 
pojl. 

The  9  Ann.  c.  14.  f-  8.  enafts,  that  if  any  perfon  fhall  affault 
and  beat  another,  or  challenge  or  provoke  him  to  fight,  upon  ac- 
count of  any  money  won  by  gaming,  he  fhall  forfeit  all  his  per- 
fonal  eftate  and  fhall  be  imprifoned  two  years.  This  offence  may 
be  committed  at  any  time  after  the  playing,  by  which  the  money 
is  won.  See  Darley's  cafe,  in  which  this  fentence  was  pronounced. 
4  Eajly  174. 

,  t  13.  Of 
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13.  Of  a  nature  very  fimilar  to  challenges  are  libels^  libelli 
famofif  which,  taken  in  their  largeft  and  moft  extenfive  fenfe, 
fignify  any  writings,  pidlures,  or  the  like,  of  an  immoral 
or  illegal  tendency  ;  but,  in  the  fenfe  under  which  we  are 
now  to  confider  them,  are  malicious  defamations  of  any 
perfon,  and  efpecially  a  magiftrate,  made  public  by  either 
printing,  writing,  figns,  or  pictures,  in  order  to  provoke 
him  to  wrath,  or  expofe  him  to  public  hatred,  contempt, 
and  ridicule  *.  The  dire£t  tendency  of  thefe  libels  is  the 
breach  of  the  public  peace,  by  ftirring  up  the  objects  of 
them  to  revenge,  and  perhaps  to  bloodftied.  The  commu- 
nication of  a  libel  to  any  one  perfon  is  a  publication  in  the 
eye  of  the  law  ^ :  and  therefore  the  fending  an  abufive 
private  letter  to  a  man  is' as  much  a  libel  as  if  it  were 
openly  printed,  for  it  equally  tends  to  a  breach  of  the 
peace  ".  For  the  fame  reafon  it  is  immaterial  with  refpeft 
to  the  eflence  of  a  libel,  whether  the  matter  of  it  be  true 
or  falfe  " ;  fince  the  provocation,  and  not  the  falfity,  is  the 
thing  to  be  puniflied  ^criminally :  though,  doubtlefs,  the 
falftiood  of  it  may  aggravate  it's  guilt,  and  enhance  it's  pu- 
nifhment  (5).     In  a  civil  aftion,  we  may  remember,  a  libel 

*  I  Hawk.  P.  C.  193.  215.    Poph.  139.   i  Hawk.  P.  C.  195. 

■^1^00^813.  "Moor.  6*7.    jRep.  i»5.    n  Mod. 

"a  Brown.  151.  li  Rep.  35.   Hob.       99. 

(5)  The  words  of  Lord  Mansfield,  **  the  greater  truth,  the 
**  greater  libel ;''  which  his  enemies  wifhed  with  much  eagernefs 
to  convert  to  the  prejudice  of  that  noble  peer's  reputation  as  a 
judge,  were  founded  in  principle  and  fupported  by  very  antient 
authority. 

Lord  Coke  has  faid,  "  that  the  greater  appearance  there  is  of 
**  truth  in  any  malicious  invedive,  fo  much  the  more  provoking  it 
«  is."     5  Co.  125. 

Where  truth  is  a  greater  provocation  than  falfehood,  and  there- 
fore has  a  greater  tendency  to  produce  a  breach  of  the  pubhc 
peace,  then  it  is  certainly  true  that  the  greater  truth,  the  greater 
libel.  Afperu  facetus  tnlufus^  que  uhi  multum  ex  vera  traxeriy 
acretn  fui  memoriam  relinquunt.     Tac.  Ann.  15.  c.  68. 

N  3  muft 
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muft  appear  to  be  falfe,  as  well  as  fcandalous  ^  ;  for,  if  the 
charge  be  true,  the  plaintiff  has  received  no  private  injury, 
and  has  no  ground  to  demand  a  compenfation  for  himfelf, 
[151]  whatever  offence  it  may  be  againft  the  public  peace  :  and 
therefore,  upon  a  civil  a£tion,  the  truth  of  the  accufation 
may  be  pleaded  in  bar  of  the  fuJt.  But,  in  a  criminal  profe- 
cution,  the  tendency  which  all  libels  have  to  create  animo- 
fities,  and  to  difturb  the  public  peace,  is  the  whole  that  the 
law  confiders.  And  therefore,  in  fuch  profecutions,  the 
only  points  to  be  enquired  into  are,  firft,  the  making  or 
publifhing  of  the  book  or  writing  :  and,  fecondly,  whether 
tlie  matter  be  criminal :  and,  if  both  thefe  points  are  againft 
the  defendant,  the  offence  againft  the  public  is  complete. 
The  punifliment  of  fuch  libellers,  for  either  making,  repeat- 
ing, printing,  or  publifhing  the  libel,  is  fine,  and  fuch  cor- 
poral punifliment  as  the  court  in  its  difcretion  fliall  infiift  ; 
regarding  the  quantity  of  the  offence,  and  the  quality  of  the 
offender  "(6).     By  the  law  of  the  twelve  tables  at  Rome> 

»  See  Vol.  in.  pag.  laj.  *  i  Hawk.  P.  C.  196. 


(6)  Though  it  has  been  held,  at  leaft  for  thefe  two  cen- 
turies, that  the  truth  of  a  hbel  is  no  juftification  in  a  crimi- 
nal profecution,  yet  in  many  inflances  it  is  confidered  an  exte- 
nuation of  the  offence  ;  and  the  court  of  King's  Bench  has  laid 
down  this  general  rule,  tiz.  that  it  will  not  grant  an  inform- 
ation for  a  libel,  unlefs  the  profecutor,  who  applies  for  it,  makes 
an  aflSdavit,  afferting,  direttly  and  pointedly,  that  he  is  innocent 
of  the  charge  imputed  to  him.  But  this  rule  may  be  difpenfed 
with,  if  the  perfon  libelled  refides  abroad,  or  if  the  imputations 
of  the  hbel  are  general  and  indefinite,  or  if  it  is  a  charge  againft 
the  profecutor  for  language  which  he  has  held  in  parliament. 
Doug.  271.  372. 

It  had  frequently  been  determined  by  the  court  of  King's 
Bench,  that  the  only  queftions  for  the  confideratlon  of  the 
jury,  in  criminal  profecutions  for  libels,  were  the  faft  of  pub- 
lication, and  the  truth  of  the  innuendos,  that  is,  the  truth 
of  the  meaning  and  fenfe  of  the  paffages  of  the  libel,  as 
ftated  and  averred  in  the  record,    and  that  the  judge  or  court 

alone 
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libels,  which  affe£led  the  reputation  of  another,  were  made 
a  capital  offence  :  but,  before  the  reign  of  Auguftus,  the  pu- 


alone  were  competent  to  determine  whether  the  fiibjeft  of 
the  publication  was  or  was  not  a  libel.  See  the  cafe  of 
the  Dean  of  St.  Afaph,  ^  T.  R.  428.  But  the  legality  of 
this  do6trine  having  been  much  controverted,  the  32  Geo.  III. 
c-  60.  was  paffed,  intituled,  jln  a8  to  remove  doubts  refpeS- 
ing  the  funBions  of  juries  in  safes  of  libels.  And  it  declares 
and  ena6ts,  that  on  every  trial  of  an  indi6tment  or  information 
for  a  libel,  the  jury  may  give  a  general  verdift  of  guilty,  or 
not  guilty,  upon  the  whole  matter  in  iffue,  and  fliall  not  be  re- 
quired or  diredled  by  the  judge  to  find  the  defendant  guilty, 
merely  on  the  proof  of  the  publication  of  the  paper  charged 
to  be  a  hbel,  and  of  the  fenfe  afcribed  to  it  in  the  record. 
But  the  ftatute  provides,  that  the  judge  may  give  his  opinioa 
to  the  jury  refpefting  the  matter  in  iffue,  and  the  jury  may  at 
their  difcretion,  as  in  other  cafes,  find  a  fpecial  verdift,  and  the 
defendant,  if  convifted,  may  move  the  court,  as  before  the  ftatute, 
in  arreft  of  judgment. 

A  perfon  may  be  punifhed  for  a  libel  reflefting  on  the  memory 
and  chara6ler  of  the  dead,  but  it  muft  be  alleged,  and  proved  to 
the  fatisfaftion  of  the  jury,  that  the  author  intended  by  the  pub- 
lication to  bring  difhonour  and  contempt  on  the  relations  and  de- 
fcendants  of  the  deceafed.     4  T.  R.  126. 

It  is  not  a  libel  to  publifh  a  correft  copy  of  the  reports  or  re- 
folntions  of  the  two  houfes  of  parliament,  or  a  true  account  of 
the  proceedings  of  a  court  of  juftice.  "  For  though,"  as  Mr. 
Juftice  Lawrence  has  well  obferved,  "  the  publication  of  fuch 
'♦  proceedings  may  be  to  the  difadvantage  of  the  particular  indi- 
"  vidual  concerned,  yet  it  is  of  vaft  importance  to  the 
"  public  that  the  proceedings  of  courts  of  juftice  fliould  be 
"  univerfally  known.  Tlie  general  advantage  to  the  country  in 
•'  having  thefe  proceedings  made  public,  more  than  counter- 
"  balances  the  inconveniences  to  the  private  perfons,  whofe  con- 
"  du6k  may  be  the  fubjett  of  fuch  proceedings."  R.  v.  Wright ^ 
8  T.  R.  293. 

But  this  will  not  apply  to  the  publication  of  part  of  a  trial, 
before  it  is  finally  concluded  ;  for  that  might  enable  the  friends  of 
the  parties  to  pervert  the  juftice  of  the  court  by  the  fabrication  of 
evidence,  and  other  impure  praftices. 

N  4.  Nor 
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nifliment  became  corporal  only  y.  Under  the  emperor  Va- 
lentinian  *  it  was  again  made  capital,  not  only  to  write,  but 
to  publifli,  or  even  to  omit  deftroying  them.  Our  law,  in 
this  and  many  other  refpedls,  correfponds  rather  with  the 

«.  y  ——  Quineitam  lex 

Poenaque  lata,  malo  quae  nollet  carmine  quenquani 

t)efcribi :      •  vertere  mcdum  formidine  fuftis.  Ho  R.  ad  Aug.  MJZ. 

^  Cod.  9.  36. 

Nor  ought  it  to  extend  to  the  publication  of  trials,  where 
indecent  evidence  muft  from  neceffity  be  introduced ;  for  it 
would  be  in  vain  to  turn  women  and  chilc^^-en  out  of  court,  if 
they  are  afterwards  permitted  to  read  what  has  pafled  in  their 
abfence. 

Lord  Hardwicke  has  declared  that  any  publications,  which 
(hall  prejudice  the  world  with  regard  to  the  merits  of  a  caufe  be- 
fore it  is  heard,  is  a  contempt  of  the  court,  in  which  the  caufe  is 
pending  ;  and  he  committed  upon  a  fummary  motion  only  the 
parties  who  had  been  guilty  of  fuch  a  publication.     2  jitk.  472. 

The  reafon  muft  be  much  flronger  for  fupprefling  partial  and 
premature  publications  upon  fubjeAs,  which  may  be  tried  by  a 

jury- 

The  fale  of  the  Hbel  by  a  fervant  in  a  fliop,  is  prima  facie 
evidence  of  publication  in  a  profecution  againft  the  mader,  and 
is  fufficient  for  conviftion,  unlefs  contradi£Ved  by  contrary  evi- 
dence, fhewing  that  he  was  not  privy,  nor  in  any  degree  affent- 
ing  to  it.  Ibid,  and  5  Burr.  2686.  When  a  perfon  is  brought 
to  receive  judgment  for  a  libel,  his  conduct,  fubfequent  to  his 
convi£tion,  may  be  taken  into  confideration  either  by  way  of  ag- 
gravation or  mitigation  of  the  punifhment.  3  T.  R.  432.  And 
when  Johnfon  the  bookfeller  was  brought  up  for  judgment 
for  having  publifhed  a  feditious  libel,  the  Attorney-General 
produced  an  affidavit  that  the  defendant  after  his  conviftion  had 
publifhed  the  fame  libel  in  the  Analytical  Review.     M.  T.  1798. 

An  information  or  an  indiftment  need  not  ftate  that  the  libel 
is  falfe,  or  that  the  offence  was  committed  by  force  jind  arms. 

7r.i?.4. 

Hanging  up,  or  burning,  an  effigy  with  intent  to  expofe  fome 
particular  perfon  to  ridicule  and  contempt,  is  an  offence  of  the 
fame  nature  as  a  libel,  and  has  frequently  been  punifhed  with  great 
but  proper  feverity, 

middle 
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middle  age  of  Roman  jurlfprudence,  when  liberty,  learning, 
and  humanity,  were  in  their  full  vigour,  than  with  the  cruel 
edidls  that  were  eflablifhed  in  the  dark  and  tyrannical  ages 
of  the  antient  decemvirii  or  the  later  emperors. 

In  this  and  the  other  inftances  which  we  have  lately  con- 
fidered,  where  blafphemous,  immoral,  treafonable,  fchifma- 
tical,  feditious,  or  fcandalous  libels  are  punifhed  by  the 
Englilh  law,  fome  with  a  greater,  others  with  a  lefs  degree 
of  feverity  ;  the  liberty  of  the  prefs^  properly  underftood,  is 
by  no  means  infringed  or  violated.  The  liberty  of  the  prefs 
is  indeed  eflential  to  the  nature  of  a  free  ftate  5  but  this  con- 
fifts  in  laying  no  previous  reftraints  upon  publications,  and 
not  in  freedom  from  cenfure  for  criminal  matter  when  pub- 
lifhed.  Every  freeman  has  an  undoubted  right  to  lay  what  [  152  3 
fentiments  he  pleafes  before  the  public  :  to  forbid  this,  is  to 
dellroy  the  freedom  of  the  prefs  :  but  if  he  publifhes  what 
is  improper,  mifchievous,  or  illegal,  he  muft  take  the  cqnfe- 
quence  of  his  own  temerity.  To  fubjeft  the  prefs  to  the 
reftri<n:ive  power  of  a  licenfer,  as  was  formerly  done,  both 
before  and  fince  the  revolution  *,  is  to  fubjeCt  all  freedom 

*  The  art  of  printing,  foon  after  it's  44.  134.  ii.  88.  230.)  iflued  their  or- 
>ntrodu6lion,  was  looked  upon  (as  well  dinances  for  that  purpofe,  founded 
in  England  as  in  other  countries)  as  principally  on  the  ftarchamber  decree 
merely  a  matter  of  ftate,  and  fubjeft  of  1637.  In  i66i  was  pafled  the  fta>. 
to  the  coercion  of  the  crown.  It  was  tute  13  &  14  Car.  II.  c.  33.,  which 
therefore  regulated  with  us  by  the  (with  fome  few  alterations)  was  copied 
king's  proclamations,  prohibitions,  from  the  parliamentary  ordinances, 
charters  of  privileges  and  of  licence,  This  aft  expired  in  1679,  ^^^  ""^^  ^^' 
and  finally  by  the  decrees  of  the  court  vivedby  ftatute  i  Jac.  II.  c.  17.  and 
of  ftarchamber ;  which  limited  the  continued  till  169%.  It  was  then  con- 
number  of  printers,  and  of  preffes  tinued  for  two  years  longer  by  ftatute 
which  each  (hould  employ,  and  pro-  4  W.  &  M.  c.  24.  but  though  frequent 
hibited  new  publications,  unlel's  previ-  attempts  were  made  by  the  govern- 
oufly  approved  by  proper  licenfers.  ment  to  revive  it,  in  the  fubfequent 
On  the  demolition  of  this  odious  ju-  part  of  the  reign  (Com.  Joura.  ii  Feb. 
rifdiftion  in  1641,  the  long  parliament  1694.  a6  Nov.  1695.  2Z  Oft.  1696. 
of  Charles  I.  after  their  rupture  with  9  Feb.  1697.  31  Jan.  1698.)  yet  the 
that  prince,  afTumed  the  fame  powers  parliament  refifted  it  fo  ftrongly  that 
as  the  ftarchamber  exercifed  with  re-  it  finally  expired,  and  the  prefs  became 
^eft  to  the  licenfing  of  books;  and  in  properly  free,  in  1694;  and  has  ever 
•  X643, 1647,1649, and  1652,  (Scobell.i.  fince  fo  continued. 

of 
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of  fentiolent  to  the  prejudices  of  one  man,  and  make  him 
the  arbitrary  and  infallible  judge  of  all  controverted  points 
in  learning,  religion,  and  government.  But  to  punilh  (as 
the  law  does  at  prefent)  any  dangerous  or  ofFenfive  writings, 
which,  when  publifhed,  (hall  on  a  fair  and  impartial  trial 
be  adjudged  of  a  pernicious  tendency,  is  neceflary  for  the 
prefervation  of  peace  and  good  order,  of  government  and 
religion,  the  only  folid  foundations  of  civil  liberty.  Thus 
the  will  of  individuals  is  ftill  left  free ;  the  abufe  only  of 
that  free  will  is  the  obje£l  of  legal  punifhment.  Neither 
is  any  reftraint  hereby  laid  upon  freedom  of  thought  or 
inquiry  :  liberty  of  private  fentiment  is  ftill  left ;  the  dif- 
feminating,  or  making  public,  of  bad  fentiments,  deftruc- 
[  153  ]  tive  of  the  ends  of  fociety,  is  the  crime  which  fociety 
corrects.  A  man  (fays  a  fine  writer  on  this  fubjeft)  may 
be  allowed  to  keep  poifons  in  his  clofet,  but  not  publicly 
to  vend  them  as  cordials.  And  to  this  we  may  add,  that 
the  only  plaufible  argument  heretofore  ufed  for  the  re- 
ftraining  the  juft  freedom  of  the  prefs,  "  that  it  was  ne- 
"  ceflary  to  prevent  the  daily  abufe  of  it,"  will  entirely 
lofe  it's  force,  when  it  is  ihewn  (by  a  feafonabie  exertion 
of  the  laws)  that  the  prefs  cannot  be  abufed  to  any  bad 
purpofe,  without  incurring  a  fuitable  punifhment :  whereas 
it  never  can  be  ufed  to  any  good  one,  when  under  the 
controul  of  an  infpedor.  So  true  it  will  be  found,  that 
'  to  cenfure  the  licentioufnefs,  is  to  maintain  the  liberty  of 
the  prefs  (7). 


(7)  To  this  chapter  it  will  be  proper  to  annex  the  fubflance 
of  an  important  aft  of  parliament  paflTed  to  fecure  the  public 
peace,  viz.  the  39th  Geo.  III.  c.  79.  the  preamble  of  which 
ftates  :  *'  Whereas  a  traitorous  confpiracy  has  long  been  carried 
"  on,  in  conjunftion  with  the  perfons  from  time  to  time  cxer- 
"  cifing  the  powers  of  government  in  France,  to  overturn  the 
'•  laws,  coiiftitution,  and  government,  and  every  exifting  eftab- 
*♦  lifhment,  civil  and  ecclefiaftical,  both  in  Great  Britain  and 
"  Ireland,  and  to  difTolve  the  connexion  between  the  two  king- 
'*  doms,  fo  necelTary  to  the  fecurity  and  profperity  of  both  ; 
12  "  And 
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"  And  whereas,  in  purfuance  of  fuch  defign,  and  in  order  to 
"  carry  the  fame  into  efFeft,  divers  focieties  have  been  of  late 
"  years  inftituted  in  this  kingdom,  and  in  the  kingdom  of  Ire- 
"  land,  of  a  new  and  dangerous  nature,  inconfillent  with  public 
"  tranquillity  and  with  the  exiflence  of  regular  government,  par- 
"  ticularly  certain  focieties  calling  themfelves  Societies  of  United 
*'  Englishmen,  United  Scotchmen,  United  Britons,  United  Irifh- 
"  men,  and  the  London  Correfponding  Society  :  And  whereas 
*'  the  members  of  many  of  fuch  focieties  have  taken  unlawful 
**  oaths  and  engagements  of  fidelity  and  fecrecy,  and  ufed  fecret 
"  figns,  and  appointed  committees,  fecretaries,  and  other  officers, 
**  in  a  fecret  manner ;  and  many  of  fuch  focieties  are  compofed 
**  of  different  divifions,  branches,  or  parts,  which  communicate 
**  with  each  other  by  fecretaries,  delegates,  or  o»herwife ;  and  by 
"  means  thereof  maintain  an  influence  over  large  bodies  of  men, 
"  and  delude  many  ignorant  and  unwary  perfons  into  the  com- 
*'  miffion  of  afts  highly  criminal ;"  it  therefore  ena6ts,  that  all 
thefe  and  other  correfponding  focieties  (hould  be  utterly  fup-. 
preffed  and  prohibited,  as  being  unlawful  combinations  and  con- 
federacies. 

And  alfo  every  fociety  of  which  the  members  (hall,  according 
to  the  rules  of  the  fociety,  be  required  to  take  an  illegal  oath,  or 
an  oath  not  authorized  by  law,  or  fhall  fubfcribe  or  affent  to  any 
teft;  or  declaration  not  required  by  law,  or  where  the  names  of  the 
members,  or  where  the  committees  or  prefidents  chofen,  are  not 
known  to  the  fociety  at  large  ;  and  every  fociety  which  (hall  confift 
of  different  parts  either  afting  feparately  or  having  fcparate  pre- 
fidents or  other  officers,  fliall  be  deemed  unlawful  combinations 
and  confederacies  ;  and  every  perfon  who  fliall  become  a  member 
of  fuch  a  fociety,  or  who  fhall  correfpond  with  them,  or  fliall  aid 
or  fupport  them  with  money  or  otherwife,  fhall  be  guilty  of  an 
unlawful  combination  and  confederacy. 

This  does  not  extend  to  a  declaration  fubfcribed  to  by  a  fociety, 
which  declaration  fhall  be  approved  by  two  juftices  and  afterward* 
confirmed  at  the  quarter  feffions,  nor  to  perfons  who  fhall  ceafe 
to  a.&.  as  members  of  fuch  focieties  after  the  palling  of  the  a,&,, 
nor  to  eftablilhed  lodges  of  free  mafons.  But  two  members  fhall 
certify,  and  upon  oath,  that  their  fociety  has  been  ufually  held 
as  a  lodge  of  fiee  mafons,  in  conformity  to  the  rules  of  free 
mafons  in  this  kingdom ;  which  certificate,  and  alfo  an  account  ol 
its  place  and  times  of  meeting,  and  the  names  of  all  its  members,, 
fhall  be  regiftered  with  the  clerk  of  the  peace ;  and  the  juftices  at 

the 
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the  feilionS)  upon  complaint  made  to  them  upon  oath  by  any  cre- 
dible perfon  that  fuch  fociety  is  likely  to  be  injurious  to  the  public 
peace  and  good  order,  may  direft  that  the  meetings  of  fuch  lodge 
be  difcontinued, 

Perfons  offending  againft  this  ttatute  may  be  proceeded  againfl 
either  in  a  fummary  way  before  one  juftice,  or  more,  who  may 
either  fine  the  offender  20/.  or  imprifon  him  three  calendar  months, 
or  they  may  be  profecuted  by  indi6tment,  and  upon  convidlion 
the  court  may  tranfport  for  feven  years,  or  imprifon  for  any  time, 
not  exceeding  two  years. 

The  juflices  in  a  fummary  conviftion  may  mitigate  the  punifh- 
ment  to  one  third.  If  any  perfon  fhall  permit  the  meeting  of  any 
illegal  fociety  in  his  houfe,  he  fhall  forfeit  5/.  for  the  firft  offence, 
and  for  the  fecond  he  fhall  be  punifhable  as  a  member.  And  two 
juftices,  upon  evidence  on  oath  that  any  meeting  has  been  held 
for  a  feditious  purpofe  in  a  public  houfe,  may  declare  the  licence 
forfeited,  and  from  the  day  of  fuch  declaration  the  licence  is  void 
and  determined,  and  the  owner  of  the  houfe  will  be  afterwards 
fubjeA  to  penalties  accordingly. 

And  becaufe  man)'  places  were  open  for  le£bures  and  debates 
of  a  feditious  and  immoral  nature,  and  other  places  ufed  for 
feditious  and  immoral  purpofes  under  pretence  of  reading  books, 
pamphlets,  newfpapers,  or  other  publications,  it  is  enafted,  that 
all  fuch  places  where,  under  any  pretence,  money  fhall  be  received 
for  admiffion,  fhall  be  confidered  as  diforderly  houfes,  under  the 
36  Geo.  III.  c.  8.  (fee  antet  p.  88.  n.  9,)  unlefs  they  are  licenfed 
•for  any  time  not  more  than  one  year  by  two  juftices  ;  which 
licence  may  be  revoked  by  the  juftices  at  the  quarter  lefBons. 
Every  alehoufe  fhall  be  deemed  licenfed  for  reading  publications  ; 
but  upon  evidence  that  publications  of  a  feditious  or  immoral  na- 
ture are  ufually  dittributed  in  order  to  be  read  there,  two  juftices 
may  declare  the  licence  void. 

The  aft  then  ftates  that  thefe  focieties  had  publifhed  in  great 
quantities,  papers  of  an  irreligious,  treafonable,  and  feditious 
nature,  and  had  difperfed  them  among  the  lower  claffes  of  the 
community,  either  gratis  or  at  very  low  prices,  and  with  an  ac- 
tivity and  profufion  beyond  all  former  example,  and  that  it  was 
highly  important  to  the  public  peace  that  it  fhould  in  future  be 
known  by  whom  any  fuch  papers  fhall  be  printed ;  it  therefore 
enafts,  that  every  perfon  having  any  printing-prefs,  or  types  for 
printing,  and  every  perfon  carrying  on  the  bufinefs  of  a  letter- 
founder,  or  maker  or  feller  of  types  for  printing,  or  of  printing- 

\  prefTes, 
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prefles,  fhall  give  notice  thereof  to  the  clerk  of  the  peace,  who 
fhall  tranfmit  a  copy  to  one  of  his  raajefty's  principal  fecretaries 
of  ftate ;  perfons  omitting  to  give  the  notice  required  (hall 
forfeit  20/. 

And  every  perfon  who  fhall  fell  types  or  printing-prefFes  fhall 
keep  an  account  of  all  perfons  to  whom  they  (hall  be  fold,  and 
fhall  produce  fuch  an  account  at  any  time  to  ^ny  juftice  of  the 
peace  requiring  the  fame,  on  a  penalty  of  20/. 

The  printer  fhall  print  upon  the  front  of  every  paper,  which  is 
printed  on  one  fide  only,  and  upon  the  firft;  and  laft  leaves  of 
every  publication  which  contains  more  than  one  leaf,  his  name 
and  place  of  abode,  and  in  cafe  of  omiflion  fhall  forfeit  for  every 
copy  publifhed  20/. ;  and  every  perfon  who  prints  for  profit  fhall 
keep  one  copy  of  every  paper  fo  printed,  on  which  fhall  be  written 
or  printed  the  name  and  place  of  abode  of  the  perfon  by  whom 
fuch  printer  fhall  be  employed,  and  fhall  produce  the  fame  to  any 
juflice  of  the  peace  who  within  the  fpace  of  fix  months  fhall 
require, to  fee  the  fame,  and  upon  negleft  or  refufal  fhall  for- 
feit 20/., 

Any  perfon  may  apprehend  thole  who  are  publifhing  papers 
without  the  name  and  abode  of  the  printer,  and  may  convey  them, 
or  deliver  them  to  a  conftable  to  convey,  to  a  magiftrate  to  be  ex- 
amined ;  and  a  peace  officer,  by  a  warrant  from  a  juftice  of  the 
peace,  may  enter  any  houfe  or  room  to  fearch  for  any  printing- 
prefs  or  types  fufpedted  to  be  kept  or  ufed  without  the  notice  re- 
quired by  the  aft,  and  to  feize  and  carry  them  away,  together 
with  all  printed  papers  found  in  fuch  houfe  or  room. 

Dy  the  38  Geo.  III.  c.  78.  the  editors  of  newfpapers  are  put 
under  various  regulations,  by  which  they  may  be  more  eafily, 
brought  to  punifhment  for  any  feditious  or  mifchicvous  pub- 
licatioji. 
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CHAPTER    THE    TWELFTH. 


OF  OFFENCES  AGAINST  PUBLIC 
TRADE. 


/^FFENCES  agahift  public  tradet  like  thofe  of  the  pre- 
ceding clafles,  are  either  felonious,  or  not  felonious- 
Of  the  firft  fort  are, 

1.  OwLiNG,  fo  called  from  its  being  ufually  carried  on  in 
the  night,  which  is  the  ofFence  of  tranfporting  wool  or  flieep 
cut  of  this  kingdom,  to  the  detriment  of  its  ftaple  manufac- 
ture. This  was  forbidden  at  common  law  %  and  more  par- 
ticularly by  ftatute  1 1  Edw.  III.  c.  i.  when  the  importance  of 
our  woollen  manufadlure  was  firft  attended  to  ;  and  there  are 
now  many  later  ftatutes  relating  to  this  ofFence,  the  moft 
ufeful  and  principal  of  which  are  thofe  enaifted  in  the  reign 
of  queen  Elizabeth,  and  fince.  The  ftatute  8  Eliz.  c.  3. 
makes  the  tranfportation  of  live  fheep,  or  embarking  them 
on  board  any  (hip,  for  the  firft  ofFence  forfeiture  of  goods, 
arid  imprifonment  for  a  yenr,  and  that  at  the  end  of  the  year 
the  left  hand  fliall  be  cut  off  in  fome  public  market,  and 
fhall  be  there  nailed  up  in  the  openeft  place  ;  and  the  fecond 
ofFence  is  felony.  The  ftatutes  12  Car.  II.  c.  32.  and  7  &  8 
W.  III.  c.  28.  make  the  exportation  of  wool,  fheep,  or  ful- 
ler's earth,  liable  to  pecuniary  penalties,  and  the  forfeiture 
of  the  intereft  of  the  (hip  and  cargo  by  the  owners,  if  pilvy, 
and  confifcation  of  goods,  and  three  years  imprifonment 
to  the  mafter  and  all  the  mariners.  And  the  ftatute 
4  Geo.  I.  c.  1 1,  (amended  and  farther  enforced  by  12  Geo.  II. 

»  Mir.  c.  I.  §  3. 

C.  21. 
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c.  21.  and  19  Geo.  II.   c.  34.)  makes  it  tranfportation  for 
feven  years,  if  the  penalties  be  not  paid  ( i ). 

2.  Smuggling,  or  the  offence  of  importing  goods  without 
paving  the  duties  impofed  thereon  by  the  laws  of  the  cufioms 
and  excife,  is  an  offence  generally  connected  and  carried  on  C  ^55  ] 
hand  in  hand  with  the  former.  This  is  reflrained  by  a 
great  variety  of  flatutes,  which  inflidl  pecuniary  penalties  and 
feifure  of  the  goods  for  clandeftine  fmuggling  ;  and  affix 
the  guilt  of  felony,  with  tranfportation  for  feven  years,  upon 


(  I  )  By  the  28  Geo.  III.  c  38.  all  the  former  ftatutes  refpefting 
the  exportation  of  (hecp  and  wool  are  repealed,  and  an  infinite 
variety  of  regulations  and  reflriftions  upon  the  fubicA  is  confoli- 
dated  in  that  flatute,  which  it  behoves  the  dealers  in,  and  carriers 
of,  wool  to  pay  particular  attention  to.  It  is  given  almofl  at 
length  in  the  4th  vol.  of  Burn,  tit.  Woollen  Manufafture,  c.  II. 
but  as  it  contains  near  one  hundred  long  claufes,  it  is  impoffible  to 
give  any  adequate  reprefentation  of  it  in  an  abridgment.  The  prin- 
cipal prohibitions  are,  that  if  any  perfon  (hall  fend  or  receive  any 
fheep  on  board  a  fhip  or  veffel,  to  be  carried  out  of  the  kingdom, 
the  fheep  and  vefTel  are  both  forfeited,  and  the  perfon  fo  offending 
fhall  forfeit  3/.  for  every  fheep,  and  fhall  fuffer  folitary  imprifon- 
ment  for  three  months.  But  wether  fheep,  by  a  licence  from  the 
coUeAor  of  the  cufioms,  may  be  taken  on  board  for  the  ufe  of  the 
fhip's  company.  And  every  perfon,  who  fhall  export  out  of  the 
kingdom,  any  wool,  or  woollen  articles  flightly  made  up,  fo  as 
eafily  to  be  reduced  to  wool  again,  or  any  fuller's  earth,  or  tobacco- 
pipe  clay,  and  every  carrier,  fhip-owner,  commander,  mariner,  or 
other  perfon,  who  fhall  knowingly  aflifl  in  exporting,  or  in  at- 
tempting to  export,  thefe  articles,  fhall  forfeit  3J.  for  every  pound 
weight,  or  the  fum  of  50/.  in  the  whole,  at  the  eledion  of  the  pro- 
fecutor,  and  fhall  alfo  fuffer  folitary  imprifonment  for  three  months. 
But  wool  may  be  carried  coaflwife  upon  being  duly  entered,  and 
fecurity  being  given,  according  to  the  direftions  of  the  flatute, 
to  the  officer  of  the  port  from  whence  the  fame  fhall  be  conveyed. 
And  the  owners  of  fheep,  which  are  fhorn  within  five  miles  of  the 
fea,  or  within  ten  miles  in  Kent  and  Suffex,  cannot  remove  the 
wool  without  giving  notice  to  the  officer  of  the  nearefl  pott,  as 
direded  by  the  ftatute. 

more 
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more  open,  daring,  and  avowed  praftices :  but  the  laft  of 
them,  19  Geo.  II.  c.  34.  is  for  the  purpofe  ifijlar  omniutn  ;  for 
it  makes  all  forcible  afts  of  fmuggling,  carried  on  in  defiance 
of  the  laws,  or  even  in  difguife  to  evade  them,  felony  without 
benefit  of  clergy  :  enabling,  that  if  three  or  more  perfons  fhall 
aflemble,  with  fire-arms  or  other  ofFenfive  weapons,  to  aflift 
in  the  illegal  exportation  or  importation  of  goods,  or  in  refcu- 
ing  the  fame  after  feifure,  or  in  refcuing  offenders  in  cuftody 
for  fuch  offences  ;  or  fhall  pafs  with  fuch  goods  in  difguife ; 
or  (hall  wound,  (hoot  at,  or  aflault  any  ofiicers  of  the  revenue 
when  in  the  execution  of  their  duty  ;  fuch  perfons  fhall  be 
felons  without  the  benefit  of  clergy.  As  to  that  branch  of 
the  ftatute,  which  required  any  perfon,  charged  upon  oath  as 
a  fmuggler,  under  pain  of  death,  to  furrender  himfelf  upon 
proclamation,  it  feems  to  be  expired  j  as  the  fubfequent  fta- 
tutes  ^,  which  continue  the  original  a£l  to  the  prefent  time, 
do  in  terms  continue  only  fo  much  of  the  faid  a6t  as  relates 
to  the  punijhment  of  the  offenders,  and  not  to  the  extraordi- 
nary method  of  apprehending  or  caufing  them  to  furrender  : 
and  for  offences  of  this  pofitive  fpecies,  where  punifhment 
(though  neceffary)  is  rendered  fo  by  the  laws  themfelves, 
which  by  impofing  high  duties  on  commodities  increafe  the 
temptation  to  evade  them,  we  cannot  furely  be  too  cautious 
in  inflifting  the  penalty  of  death  *^(2). 

•>  Stat.  a6  Geo.  I.  c.  3a,  3a  Geo.  II.         '  See   Vol  I.    pag.  317.      Beccar. 
c.  18.  4  Geo.  III.  c.  la.  c.  33. 


(2)  But  the  19  Geo.  III.  c.  69.  fee.  23.  has  exprefsly  declared 
that  the  method  of  apprehending  the  offenders  defcribed  in  the 
19  Geo.  II.  c.  34.  and  of  caufing  them  to  furrender^  is  continued 
by  all  the  ftatutes,  which  have  continued  the  19  Geo.  II.  c.  34. 
and  it  is  alfo  recited  at  length  in  the  24  Geo.  III.  feff.  2.  c.  47. 
and  is  there  dire&ed  to  be  enforced  for  procuring  the  apprehending 
of  the  capital  felons  defcribed  by  that  flatute,  who  are  perfons 
who  fhall  malicioufly  fhoot  into  any  (hip  or  boat,  or  at  any  cuflom- 
houfe  ofBcer  or  his  afliftant,  in  the  execution  of  his  duty,  either  on 
(hore,  or  within  four  leagues  of  it. 

It  is  equivalent  to  any  attainder  or  outlawry,  and  is  thus  de- 
fcribed. When  any  perfon  (hall  be  charged  with  any  of  the  faid  of- 

1 1  fences. 
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3.  Another  offence  againft  public  trade  is  fraudulent 
bankruptcy,  which  was  fufficiently  fpoken  of  in  a  former 
volume  ** }  1  fliall  therefore  now  barely  mention  the  federal 
fpecies  of  fraud  taken  notice  of  by  the  ftatute  law  ;  viz.  the 
bankrupt's  negleft  of  furrendering  himfelf  to  his  creditors ; 
his  non-conformity  to  the  dire«flions  of  the  feveral  ftatutes ; 
hid  concealing  or  embezzling  his  effefts  to  the  value  of  20/. ; 
and  his  withholding  any  books  or  writings  with  intent  to  de- 
fraud his  creditors :  all  which  the  policy  of  our  commercial 
country  has  made  felony  without  benefit  of  clergy  ^  And 
indeed  it  is  allowed  by  fiich  as  are  the  mod  averfe  to  the  in- 
flidiion  of  capital  punifliment,  that  the  offence  of  fraudulent 
bankruptcy,  being  an  atrocious  fpecies  of  the  crimen/alfi,ought 
to  be  put  upon  a  level  with  thofe  of  forgery  and  falfifying  the 
coin^.     And,  even  without  aiSual  fraud,  if  the  bankrupt  can- 

■*  See  Vol..  II,  psg.  481,48a.  <"  Beccar.  ch.34.  • 

«  Stat.  5  Geo.  n.  c.  30.  •/;-;":   .!^  .  ; 

fences  before  a  juftice  of  the  peace,  by  information  on  oath,  the 
juftice  fhall  certify  the  fame  iinder  his  hand  and  feal,  and  return 
the  information  tea  fecretary  of  flate,  who  (hall  lay  the  fame  before 
the  king  in  council ;  who  may  thereon  make  his  order,  command- 
ing the  offender  to  furrender  in  forty  days  after  the  firft  publica- 
tion thereof  in  the  gazette,  to  one  of  the  judges  of  the  king's 
bench  or  a  juftice  of  the  peace,  who  thereon  fhall  commit  him  to 
gaol,  to  anfwer  the  charge  againft  him  according  to  due  courfe  of 
law  :  which  order  the  clerks  of  the  privy  council  fhall  caufe  to  be 
forthwith  publiflied  in  the  two  fucceffive  gazettes,  and  to  be 
tranfmitted  to  the  fheriff  where  the  offence  was  committed  ;  who 
fhall  in  fourteen  days  caufe  the  fame  to  be  proclaimed  between  ten 
in  the  morning  and  two  in  the  afternoon,  in  the  market-places,  on 
the  market-days,  of  two  market-towns  in  the  fame  county,  near 
the  place  where  the  offence  was  committed  ;  and  a  copy  of  the 
order  fhall  be  affixed  on  fome  public  place  in  the  faid  towns:  and 
if  fuch  offender  fhall  not  furrender  purfuant  to  fuch  order,  or 
efcape  after  furrender,  he  fhall  be  attainted  of  felony  without  be- 
nefit of  clergy.  See  an  infbnce  in  Fofi.  5 1 .  where  the  attorney- 
general  prayed  the  judgment  of  the  court  of  kingr*s  bench  under 
this  fl:atute  j  but  the  prifoner  was  difcharged  becaufe  the  direc- 
tions of  the  ftatute  had  not  been  duly  obferved. 

Vol.  IV.  O  not 
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not  make  it  appear  that  he  is  difabled  from  paying  his  debts 
by  fome  cafual  lofs,  he  (hall  by  the  ftatute  21  Jac.  I.  c.  19. 
be  fet  on  tlie  pillory  for  two  hours,  with  one  of  his  ears 
nailed  to  the  fame  and  cut  off.  To  this  head  we  may  alfo 
fubjoin,  that  by  ftatute  32  Geo.  II.  c.  28.  it  is  felony  puniih- 
able  by  tranfportation  for  feven  years,  if  a  prifoner,  charged 
in  execution  for  any  debt  under  100/.,  ncgle£ls  or  refufes  on 
demand  to  difcovcr  and  deliver  up  his  effecfls  for  the  benefit 
of  his  creditors  (3),  And  thefe  are  the  only  felonious  of- 
fences againft  public  trade ;  the  refidue  being  mere  mifde- 
mefnors :  as, 

-  4.  Usury,  which  is  an  unlawful  contrail  upon  the  loan 
of  money,  to  receive  the  fame  again  with  exorbitant  increafe. 
Of  this  alfo,  we  had  occafion  to  difcourfe  at  large  in  a  former 
volume  s.  We  there  obferved  that  by  ftatute  37  Hen.  VIII. 
c.  9.  the  rate  of  intereft  was  fixed  at  10/.  per  cent,  per  annum, 
■which  the  ftatute  13  Eliz.  c.  8.  confirms  :  and  ordains  that 
all  brokers  ftiall  be  guilty  of  a  praemunire  that  tranfaft  any 
contrails  for  more,  and  the  fecurities  themfelves  (hall  be 
[  157  ]  void.  The  ftatute  21  Jac.  I.  c.  17.  reduced  intereft  to 
eight  per  cent. ;  and,  it  having  been  lowered  in  1650,  during 
the  ufurpation,  to  fix  per  cent.,  the  fame  redufliori  was  re- 
enacled  after  the  reftoration  by  ftatute  12  Car.  11.  c.  13.  j 
and  laftly,  the  ftatute  12  Ann.  ft.  2.  c.  16.  has  reduced  it 
to  five  per  cent.  Wherefore  not  only  all  contra£ls  for  taking 
more  are  in  themfelves  totally  void,  but  alfo  the  lender 
(hall  forfeit  treble  the  money  borrowed  (4).     Alfo  if  any 

R  See  VoL  II.  pag.  455,  \^c. 

(3)  ^y  ^^  33  Geo.  III.  c.  5.  the  debt  is  enlarged  to  300/. 

(4)  One  half  of  the  penalty  is  given  by  the  ftatute  to  the  pro- 
fecutor,  the  other  half  to  the  king.  —  It  is  remarkable  that  fuch 
was  the  prejudice  in  ancient  times  againft  lending  money  upon 
intereft,  that  the  firft  ftatute,  the  37  Hen.  VIII.  c.  9.  by  which  it 
was  legalized,  was  afterwards  repealed  by  5  &  6  Edw.  VI.  c.  20. 
by  wliich  all  intereft  was  prohibited,  the  money  lent  and  the 
intereft  were  forfeited,  and  the  offender  was  fubjeft  to  fine  and  im- 

.  prifonment. 
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fcriveiier  or  broker  takes  more  than  five  fhillings  per  cent, 
procuration-money,  or  more  than  twelve-pence  for  making 


prifonment.— ^  A  learned  author  has  difplaycd  much  ingenuity  ia 
arguing  againft  the  pohcy  of  the  limits  of  intereil  upon  a  contract 
for  the  loan  of  money,  but  Cato  was  of  a  different  opinion.  Cum 
i/hf  qui  quafieraty  d'txt/fety  Quid  fanerari  ?  Turn  CatOy  Quid  bomi- 
nem,  inquit,  occidere  ?     Cic.  Off. 

It  is  not  neceffary  that  money  (hould  be  actually  advanced  to 
conflitute  the  offence  of  ufury,  but  any  contrivance  or  pretence 
whatever  to  gain  more  than  legal  interefl,  where  it  is  the  intent  of 
the  parties  to  contraft  for  a  loan,  will  be  ufury  ;  as  where  a  per- 
fon  applies  to  a  tradefman  to  lend  him  money,  who,  inflead  of 
cafh,  furnifhes  him  with  goods^  to  be  paid  for  at  a  future  day,  but 
at  fuch  an  exorbitant  price,  as  to  fecure  to  himfelf  more  than  legal 
interefl  upon  the  amount  of  their  intrinfic  value,  this  is  an  ufurioua 
contraiSt.  The  queftion  of  ufury,  or  whether  a  contraQ;  is  a  colour 
and  pretence  for  an  ufurious  loan,  or  is  a  fair  and  honefl  tranfac- 
tion,  mufl  under  all  its  circumftances  be  determined  by  a  jury,  fub- 
jeft  to  the  corre6lion  of  the  court  by  a  new  trial.  Coivp.  112.  770. 
Doug.'joS.     3^. /?.  53T. 

It  is  now  clearly  fettled  that  bankers  and  other  perfons  difcount- 
ing  bills,  may  not  only  take  5/,  per  cent,  for  interefl,  but  alfo  a 
reafonahle  fum  befides,  for  their  trouble  and  rifle  in  remitting  cafh, 
and  for  other  incidental  expences.  3  7".  R.  52.  But  flill  whether 
fuch  a  charge  is  reafonable  or  ufurious,  muft  be  decided  by  a  jury 
aflifted  by  the  direflion  of  the  judge.  If  a  contraA  is  entered  into 
to  pay  more  than  legal  interefl,  though  all  fecurities  are  immedi- 
ately void,  yet  the  penalty  is  not  incurred  till  more  than  legal  in- 
terefl is  actually  paid,     Doug.  22^. 

But  in  order  to  avoid  a  fecurity,  it  mufl  be  fhewn  that  the 
agreement  was  in  its  origin  illegal  and  ufurious :  it  will  not  be 
ufury,  if  more  than  legal  interefl  is  afterwards  paid,  if  not  ori- 
ginally agreed  for.     3  ^«y?.  940. 

If  a  banker  deduAs  the  difcount  of  5/.  per  cent,  upon  a  bill,  and, 
inflead  of  paying  the  remainder  in  cafh;,  gives  a  draft  for  it  even  at 
a  fhort  date,  this  has  been  held  to  be  ufury  j  for  he  not  only  gains 
5  per  cent,  but  alfo  the  further  benefit  of  the  money  till  that  draft 
is  paid.  I  Eii/ly  92.  But  whether  more  than  5  per  cent,  be  inten- 
tionally  taken  for  the  loan  and  forbearance  of  money,  is  a  queflioa 
of  faft  to  be  decided  by  the  jury.     It  ought  not  to  be  conftdercd 

O  2  ufury. 
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a  bond,  he  {hall  forfeit  20/.  with'cofts,  and  (hall  fuflFer  im- 
prifonment  for  half  a  year.  And  by  ftatute  17  Geo.  III. 
c.  26.  to  take  more  than  ten  (hillings  per  cent,  for  procuring 
any  money  to  be  advanced  on  any  life-annuity,  is  made  an 
indictable  mifdemefnor,  and  puniftiable  with  fine  and  impri- 
fonment:  as  is  alfo  the  offence  of  procuring  or  foliciting  any 
infant  to  grant  any  life-annuity  ;  or  to  promife,  or  otherwife 
engage,  to  ratify  it  when  he  comes  of  age. 

5.  Cheating  is  another  offence,  more  immediately  againft 
public  trade  :  as  that  cannot  be  carried  on  without  a  punc- 
tilious regard  to  common  honefty,  and  faith  between  man 
and  man.  Hither  therefore  may  be  referred  that  prodi- 
gious multitude  of  ftatutes,  which  are  made  to  reftrain  and 
puniih  deceits  in  particular  trades,  and  which  are  enume- 
rated by  Hawkins  and  Burn,  but  are  chiefly  of  ufe  among 
the  traders  themfelves.      The  offence  alfo  of  breaking  the 


ufury,  if  it  is  done  at  the  requeft  and  for  the  convenience  of  the 
party,  who  might  have  taken  cafli  inftead  of  fuch  bills,  and  where 
it  is  not  a  device  and  contrivance  to  get  beyond  the  fair  allowance 
of  intereftand  expence  of  commiffion.  i  Bof.  £ff  Pull.  144.  If  a 
perfon  difcounts  a  bill  and  takes  more  than  legal  intereft,  he  can- 
not be  profecuted  for  the  penalty  till  that  bill  is  paid  in  money  or 
money's  worth,  or  receives  fo  much  of  it  as  with  the  difcount  will 
amount  to  more  than  legal  intereft  for  the  money  he  advanced.  If 
when  the  bill  is  due,  he  receives  only  another  bill  in  payment,  the 
penalty  cannot  be  incurred  till  the  fecond  bill  is  difcharged, 
Maddock  v.  Hammett  and  others^  f  T.R.  184. 

On  a  contraft  for  a  loan  referving  5/.  per  cent,  intereft,  if  a 
premium  be  taken  ,at  the  time  of  the  loan,  the  crime  of  ufury  is 
complete  as  foon  as  any  intereft  is  paid,     i  Eq/lf  195. 

If  the  acceptor  of  a  bill  of  exchange  pays  it  before  it  is  due, 
and  takes  a  fum  more  than  the  intereft  for  the  time  would  amount 
to,  it  has  been  held  not  to  be  ufury,  as  it  is  only  the  anticipa- 
tion of  the  payment  of  a  debt,    and  not   the  loan  of  money. 

^£a/l,ss- 

But  in  confequence  of  this  deciiion  the  whole  intended  effeft  of 
the  ftatute  of  ufury  might  eaiily  be  eluded. 

An 
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ajftfe  of  bread,  or  the  rules  laid  down  by  the  law,  and  particu- 
larly by  the  ftatutes  31  Geo.  II.  c.  29.,  3  Geo.  III.  c.  11., 
and  13  Geo.  III.  c.  62.  for  afcertaining  it's  price  in  every 
given  quantity,  is  reducible  to  this  head  of  cheating :  as  is 
likewife  in  a  peculiar  manner  the  offence  of  felling  by  falje 
lueights  and  meafures ;  the  ftandard  of  which  fell  under  our 
confideration  in  a  former  volume ''  (5).     The   punifhment 

■»  See  Vol.  I.  pag.  174. 


An  agreement  to  replace  ftock  and  pay  the  amount  of  the  divi- 
dends, though  more  than  ^per  cent,  is  not  ufurious.     3  7".  jR.  531 , 

Difcounting  bills  in  the  way  of  trade  is  not  ufury,  though  it  pro- 
duces more  than  ^^  per  cent. ;  but  if  intereft  is  taken  at  the  begin- 
ning of  the  year  or  time  for  which  the  loan  is  made  it  will  be 
nfury.  As,  where  750/.  intereft  was  dedufted  upon  a  loan  'of 
5000/.  for  3  years,  it  was  held  ufury.     3  B^f.  £5*  Pull.  154. 

Where  the  principal  is  fecured  at  all  events,  except  from  the 
infolvency  of  the  borrower,  and  yet  more  than  5/.  per  cent,  may  be 
got  by  the  terms  of  the  contrad,  as  by  the  profits  of  forae  concern,  " 
the  contraA  is  ufurious.     47'.,iJ.  353. 

The  borrower  of  the  money  is  a  competent  witnefs  to  prove  the 
ufury  in  a  penal  aftion  againft  the  lender,  though  he  has  not  re- 
paid the  money  ;  for  the  borrower  could  not  give  in  evidence  the 
verdift  iq  that  aftion,  if  an  aftion  were  brought  againft  him  by  the 
lender.     Smith  v.  Pragery  fT.R.  60. 

But  in  criminal  profecutions  for  forgery,  no  one  can  prove  a  bill 
of  exchange,  bond,  or  other  inftrument  a  forgery,  which,  if  valid, 
he  would  be  liable  to  pay,  unlefs  he  is  releafed  by  the  perfon  to 
whom  he  is  fo  apparently  bound  and  anfwerable.  DoHor  Dodd*! 
cafci  Leach.  141.  And  this  ftill  continues  to  be  the  praftice  in 
criminal  courts,  though  it  is  thought  to  be  repugnant  to  the 
principle  eftablifhed  in  Smtth  v.  Prager. 

See  more  upon  ufury.  Vol.  II.  p.  403. 

(5  )  Two  adls  have  been  lately  paffed  for  the  prevention  of  falfe 
weights  and  balances;  viz..  the  35  Geo.  III.  c.  102.  and  the 
37  Geo.  III.  c.  143.  —  The  latter  materially  alters  the  former. 

By  thefe  it  is  enafted,  that  the  juftices  at  the  petty  feflions  may 
appoint  one  perfon  or  more  to  examine  the  weights  and  balances 
within  their  diftrift.  Thefe  infpeftors  (hall  be  fwom  to  the  faithful 
difcharge  of  their  office ;  and,  as  often  as  the  juftices  ftiall  direft, 

O  3  ftiaU 
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of  bakers  breaking  the  affife,  was  antiently  to  ftand  in  the 
pillory  by  ftatute  5 1  Hen.  III.  ft.  6.  and  for  brewers  (by 
the  fame  a£l)  to  ftand  in  the  tumbrel  or  dungcart ' ;  which, 
as  we  learn  from  domefday  book,  was  the  puniftiment  for 
knavifti  brewers  in  the  city  of  Chefter  fo  early  as  the  reign 
of  Edward  the  confeflbr.  "  Malatn  cereviftam  faciensy  in 
t  158  3  "  cathedra  pomhatur  JhrcorisK"  But  now  the  general 
puniftiment  for  all  frauds  of  this  kind,  if  indicted  (as  they 
may  be)  at  common  law,  is  by  fine  and  imprifonment : 
though  the  eaficr  anil  more  ufual  way  is  by  levying  on  a 
fummary  conviftion,  by  diftrefs  and  falc,  the  forfeitures 
impofed  by  the  feveral  a£ls  of  parliament.  Laftly,  any  de- 
ceitful pra£lice,  in  cozening  another  by  artful  means,  whe- 
ther in  matters  of  trade,  or  othcrwlfe,  as  by  playing  with 
falfe  dice,  or  the  like,  is  punifliable  with  fine,  imprifonment, 
and   pillory''.       And   by    the   ftatutes   33  Hen.  VIII.  c.  i. 

■»  3  Inft.  419.  ^  \  Hawk.  P.  C.  188. 

J  Seld.  tit.  of  hon.  b.  a-  c.  j.  §  3. 


fhall  enter  into  any  fliop,  mill,  houfe,  ftall,  or  other  premifes  of 
any  perfon  who  fhall  fell  by  retail  and  weight,  to  fearch  for  and 
examine  his  weights  and  balances,  and  fhall  feize  thofe  which  are 
not  according  to  the  ftandard  in  the  Exchequer,  and  bring  them 
before  the  juftices  at  their  petty  feflions  ;  and  the  offender  being 
there  conviQed  fhall  forfeit  not  lefs  than  5J.  nor  more  than  20x. 
at  the  difcretion  of  the  juftices,  together  with  cofts,  to  be  levied 
by  diflrefs.  The  falfe  weights  and  balances  are  to  be  broken,  and 
the  materials  fold.  And  whoever  obflru6ts  the  infpeftors  in  the 
execution  of  their  duty,  or  fhall  refufe  to  produce  his  weights  and 
balances  to  them,  fhall  forfeit  from  jj.  to  40J. 

The  inhabitants  of  any  parifh,  townfhip,  or  place  may  at  a  veftry 
meeting  nominate  any  fubftantial  houfeholder  or  houfeholders, 
who,  if  approved  of  by  the  juftices,  fhall  be  the  infpeftors  within 
that  parifh,  townfhip,  or  place  ;  but  fuch  nomination  cannot  be 
made  till  the  inhabitants  have  procured  ftandard  weights  to  be  paid 
for  out  of  their  poor-rates.  The  juftices  at  the  quarter-feffions 
ftiall  fix  the  allowance  of  the  iufpeftors  to  be  paid  out  of  the 
county  rate. 

And  they  fhall  alfo  order  to  be  purchafed  out  of  the  county 

rate 
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and  30  Geo.  II.  c.  24.  if  any  man  defrauds  another  of  any 
valuable  chattels  by  colour  of  any  falfe  token,  counterfeit 
letter,  or  falfe  pretence,  or  pawns  or  difpofes  of  another's 
goods  without  the  confent  of  the  owner,  he  fliall  fufFer 
fuch  punifhment  by  inmprifonmcnt,  fine,  pillory,  tranfport- 
ation,  whipping,  or  other  corporal  pain,  as  the  court  fhall 
direa  (6). 

6.  The  ofFence  oi  forejialling  the  market  is  alfo  an  offence 
againft  public  trade.     This,  which  (as  well  as  the  two  fol- 


rate  ilandard  weights,  to  be  depofited  with  proper  perfons  and  in 
convenient  places,  which  fhall  be  produced  to  any  perfon  paying  a 
reafonable  fum  for  producing  the  fame. 

Profecutions  muft  commence  within  one  month  after  the  ofFence. 

(6)  In  an  indi6tment  for  this  offence,  the  falfe  pretences 
mufl  be  particularly  ftated  and  fpecified.  The  King  v.  Mafon, 
zT.R. sSi. 

If  two  or  more  a&.  in  concert  in  obtaining  money  or  goods  by 
a  falfe  pretence,  they  may  all  be  joined  in  the  fame  indictment,  and 
may  be  all  convifted.     R.  v.  Toungt  3  T.  R,  98. 

A  falfe  affertion  or  affirmation,  without  an  artful  device  or 
contrivance,  will  not  amount  to  a  falfe  pretence ;  and  therefore 
it  has  been  determined  that  it  is  not  a  falfe  pretence  within  the 
itatute  to  purchafe  goods,  and  to  give  a  bill  for  them,  drawn  upon 
a  banker  with  whom  the  drawer  has  no  effefts.  R.  v.  Lara, 
6  T.  R.  S65. 

It  has  been  held  to  be  a  falfe  pretence  within  the  flatute  that 
the  defendant  had  made  a  bet  upon  a  race  to  be  run  upon  a  future 
day,  by  which  falfe  reprefentation  he  obtained  a  fum  of  money 
from  the  profecutor  to  let  him  have  a  fliare  of  the  wager.  Rex  v. 
Toung,  3  r.  iJ.  828. 

Alfo  a  pretence  by  a  man,  that  he  was  employed  by  a  noble- 
man to  carry  horfes  to  Ireland,  and  that  he  had  been  detained  by 
contrary  winds,  till  his  money  was  gone.     Ibid. 

So  where  a  man  pays  a  number  of  workmen  and  receives  from  a 
clerk  what  is  due  to  them,  if  he  reprefents  that  more  is  due  to 
them  than  is  aftually  fo,  he  may  be  indifted  for  obtaining  the 
difference  under  a  falfe  pretence.  Wit c hell's  cafe,  Eqft,  P.  C. 
830. 

O  4  lowing) 
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lowing)  is  alfo  an  offence  at  common  law ',  was  defcribed 
by  ftatute  ^  8c  6  Edw.  VI.  c.  14.  to  be  the  buying  or  con- 
tradling  for  any  merchandize  or  victual  coming  in  the  way 
to  market;  or  difluading  perfons  from  bringing  their  goods 
or  provifions  there:  or  perfuading  them  to  enhance  tlie  price, 
when  there :  any  of  which  pra^ices  make  the  market  dearer 
to  the  fair  trader. 

7.  Regrating  was  defcribed  by  the  fame  ftatute  to  be 
the  buying  of  corn,  or  other  dead  viQual,  in  any  market,  and 
felling  it  again  in  the  fame  market,  or  within  four  miles  of 
the  place.  For  this  alfo  enhances  the  price  of  the  provifions, 
as  every  fuceeffive  feller  muft  have  a  fucceflive  profit. 

8.  Engrossing  was  alfo  defcribed  to  be  the  getting  into 
one's  pofleflion,  or  buying  up,  large  quantities  of  corn,  or 
other  dead  victuals,  with  intent  to  fell  them  again.  This 
muft  of  courfe  be  injurious  to  the  public,  by  putting  it  in  the 
power  of  one  or  two  rich  men  to  raife  the  price  of  provifions 

C  ^59  1  ^^  their  own  difcretion.  And  fo  the  total  engro fling  of  any 
other  commodity,  with  intent  to  fell  it  at  an  unreafonable 
price,  is  an  offence  indi£lable  and  fineable  at  the  common 
law".  And  the  general  penalty  for  thefe  three  offences 
by  the  common^  law  (for  all  the  ftatutes  concerning  them 
were  repealed  by  12  Geo.  III.  c.  71.)  is,  as  in  other  mi- 
nute mifdemefnors,  .difcretionary  fine  and  imprifonment ". 
Among  the  Romans  thefe  offences  and  other  mal-pra£Hces 
to  raife  the  price  of  provifions,  were  punifhed  by  a  pecuniary 
mul£t.  **  Poena  viginti  aureorum  Jiattiitur  adverfus  eum,  qui 
*'  contra  annonam  feeer'ttf  Jocietatemve  coier'U  quo  annona  carior 

9.  Monopolies  are  much  the  fame  offence  in  other 
branches  of  trade,  that  engroffing  is  in  provifions :  being  a 
licence  or  privilege  allowed  by  the  king  for  the  fole  buying 
and  felling,  making,  working,  or  ufing  of  any  thing  what- 

'  I  Hawk.  P.  C.  a34.  °  I  Hawk.  P.  C.  %IS' 

™  Cro.  Car.  »3J.  °  ff./^%.iz.%. 

foever  •■, 
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foever  j  whereby  the  fubje£t  in  general  is  reftrained  from 
that  liberty  of  manufadluring  or  trading  which  he  had  be- 
fore P.  Thefe  had  been  carried  to  an  enormous  height  dur- 
ing the  reign  of  queen  Elizabeth  j  and  were  heavily  com- 
plained of  by  fir  Edward  Coke  %  in  the  beginning  of  the 
reign  of  king  James  the  firft :  but  were  in  great  meafure 
remedied  by  ftatute  21  Jac.  I.  c.  3.  which  declares  fuch 
monopolies  to  be  contrary  to  law  and  void ;  (except  as  to 
patents,  not  exceeding  the  grant  of  fourteen  years,  to  the 
authors  of  new  inventions  (7)5  and  except  alfo  patents  con- 
cerning printing,  faltpetre,  gunpowder,  great  ordnance,  and 
fliot;)  and  monopolifts  are  punifhed  with  the  forfeiture 
of  treble  damages  and  double  cofts,  to  thofe  whom  they  at- 
tempt to  difturb ;  and  if  they  procure  any  adlion,  brought 
againft  them  for  thefe  damages,  to  be  ftayed  by  any  extra- 
judicial order,  other  than  of  the  court  wherein  it  is  brought, 
they  incur  the  penalties  of  praemunire.  Combinations  alfo 
among  vi£tuallers  or  artificers,  to  raife  the  price  of  pro- 
vifions,  or  any  commodities,  or  the  rate  of  labour,  are  in 
many  cafes  feverely  punifhed  by  particular  ftatutes ;  and, 
in  general  by  ftatute  2  &  3  Edw.  VI.  c.  16.  With  the  for- 
feiture of  I  o/.  or  twenty  days'  imprifonment,  with  an  allow- 
ance of  only  bread  and  water,  for  the  firft  offence  j  20/.  or 
the  pillory,  for  the  fecond ;  and  40/.  for  the  third,  or  elfe 
the  pillory,  lofs  of  one  ear,  and  perpetual  infamy.  In  the  [  160  3 
fame  manner,  by  a  conftitution  of  the  emperor  Zeno%  all 
monopolies  and  combinations  to  keep  up  the  price  of  mer- 
chandize, provifions,  or  workmanfliip,  were  prohibited  upon 
pain  of  forfeiture  of  goods  and  perpetual  bani{hment(8). 

P  I  Hawk.  P.C.  231.  <>  3  Inft.  i8l.  ■"  Cod.  4.  59. 1. 

(7)  See  an  account  of  patents  for  new  inventions,  2  vol.  p.  ^07. 
n,  7. 

(8)  Thefe  combinations  are  confpiracies  by  the  common  law, 
and  are  punifliable  as  mifdemefnors  at  the  difcretion  of  the  court. 
(See  ante, p.  1^6.  n.  ^.) 

The  moft  common  combination  is  that  of  journeymen  manufac- 
turers to  obtain  an  advance  of  wages. 

Any 
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10.  To  exercife  a  trade  in  any  town,  without  having  pre- 
vioufly  ferved  as  an  apprentice  for  feven  years%  is  looked 
upon  to  be  detrimental  to  public  trade,  upon  the  fuppofed 
want  of  fufEcient  fkill  in  the  trader ;  and  therefore  is 
punifhed  by  ftatute  5  Eliz.  c.  4.  with  the  forfeiture  of  forty 
fliillings  by  the  month(9). 

11.  Lastly,  to  prevent  the  deftruftion  of  our  home 
manufactures  by  tranfporting  and /educing  our  artijls  to  fettle 
abroad,  it  is  provided  by  ftatute  5  Geo.  I.  c.  27.  that  fuch 
as  fo  entice  or  feduce  them  ftiall  be  fined  100/.  and  be  im- 
prifoned  three  months  :  and  for  the  fecond  offence  (hall  be 
fined  at  difcretion,  and  be  iraprifoned  a  year :  and  the  arti- 
ficers, fo  going  into  foreign   countries,  and  not  returning 

*  See  Vol.  T.  pag.  427. 

Any  one  workman  may  refufe  to  work  till  he  is  paid  the  price 
he  pleafes  to  fix  upon  his  own  labour ;  but  if  two  or  more  enter 
into  an  engagement  of  this  kind,  fuch  affociations  being  fo  inju- 
rious to  the  interefts  of  the  public,  they  are  guilty  of  a  confpiracy, 
and  may  be  profecuted  by  an  indi6tment  or  an  information.  But 
combinations  amongft  workmen  had  become  fo  frequent  that  it 
was  thought  expedient  to  reprefs  them  by  a  fpeedier  procefs,  and 
therefore  the  4.0  Geo.  Ill;  c.  ic6.  enafted,  that  every  perfon 
combining  with  others  to  advance  their  wages,  or  decreafe  the 
quantity  of  work,  or  any  way  to  afFe£t  or  control  thofe  who  car- 
ried on  any  manufafture  or  trade  in  the  conduA  and  management 
thereof,  may  be  convi(5ted  before  one  juftice  of  the  peace,  and  may 
be  committed  to  the  common  gaol,  for  any  time  not  exceeding 
three  calendar  months,  or  be  kept  to  hard  labour  in  the  houfe  of 
correftion  for  two  months. 

(9)  If  indentures  of  apprenticeftxip  are  for  a  lefs  term  than  feven 
years,  it  has  been  held  that  they  may  at  any  time  be  avoided  by 
the  parties,  and  no  perfon  whatfoever  is  bound  by  any  covenants 
in  them.  \  Anjl.  256.  Yet  forty  days'  refidence  under  them  will 
gain  the  apprentice  a  fettlement.     Burr.  Sett.  Caf.  91. 

See  this  fubjedt  more  fiilly  ftated  in  i  vol.  p.  428.  «.  y.and 

P'4i7-n-7 
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within  fix  months  after  warning  given  them  by  the  Britifli 
ambaffador  where  they  refide,  fhall  be  deemed  aliens,  and 
forfeit  all  their  land  and  goods,  and  fhall  be  incapable  of  any 
legacy  or  gift.  By  ftatute  23  Geo.  II.  c.  13.  the  feducers 
incur,  for  the  firft  offence,  a  forfeiture  of  500/.  for  each  arti- 
ficer contrafled  with  to  be  fent  abroad,  and  imprifonment 
for  twelve  months ;  and  for  the  fecond,  1000/.  and  are  liable 
to  two  years'  imprifonment :  and  by  the  fame  flatute,  con- 
nedied  with  14  Geo.  III.  c.  71.  if  any  perfon  exports  any 
tools  or  utenfils  ufed  in  the  filk,  linen,  cotton,  or  woollen 
manufactures,  (excepting  woolcards  to  North  America  *,) 
he  forfeits  the  fame  and  200/.,  and  the  captain  of  the  fhip 
(having  knowledge  thereof)  100/.;  and  if  any  captain  of  a 
king's  fhip,  or  officer  of  the  cufloms,  knowingly  fuffers  fuch 
exportation,  he  forfeits  100/.  and  his  employment  j  and  is 
for  ever  made  incapable  of  bearing  any  public  office :  and 
every  perfon  collefting  fuch  tools  or  utenfils,  in  order  to  ex- 
port the  fame,  fhall,  on  conviftion  at  the  affifes,  forfeit  fuch 
tools  and  alfo  200/.  (10) 

t  Stat.  ijGeo.  III.  C.5. 


(10)  By  the  ftatute  21  Geo.  III.  c.  3.  if  any  perfon  (hall  put 
on  board  any  fhip  not  bound  to  any  place  in  Great  Britain  or  Ire- 
land, or  fhall  have  in  his  cuftody,  with  intent  to  export,  any  en- 
gine, tool,  or  implement,  ufed  in  the  woollen,  cotton,  linen,  or 
filk  manufaftures,  he  fhall  forfeit  the  fame,  and  alfo  the  fum  of 
200/.  and  fhall  be  imprifoned  twelve  months  and  till  the  forfeiture 
is  paid.  And  every  captain  and  cuftom-houfe  officer,  who  fhall 
knowingly  receive  fuch  an  article,  or  take  an  entry  of  it,  fhall  for- 
feit 200/.  By  22  Geo.  III.  c.  60.  if  any  perfon  fhall  entice  or 
encourage  any  artificer  employed  in  printing  callicocs,  cottons, 
muflins,  or  linens,  to  leave  the  kingdom,  he  fhall  forfeit  500/.  and 
be  imprifoned  one  year.  And  perfons  who  export,  or  attempt  to 
export,  any  engines  or  implements  ufed  in  that  manufadure,  fhall 
forfeit  500/.  Captains  of  fhips,  and  cuftom-houfe  officers,  con- 
niving at  thefe  offences,  forfeit  100/.  and  become  incapable  of 
holding  any  office  under  the  crowa* 

By 
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By  the  25  Geo.  III.  c.  67.  any  perfon,  who  entices  or  en- 
courages an  artificer  in  the  iron  and  fleel  manufaftures,  to 
leave  the  kingdom,  (hall  forfeit  500/.  and  be  imprifoned  for 
one  year.  And  perfons  who  attempt  to  export  any  inftru- 
ments  fpecified  by  name  in  the  26  Geo.  III.  c.  89.  fhall  for- 
feit 200/.  and  be  imprifoned  one  year.  And  captains  and 
cuftom-houfe  officers,  conniving  at  the  offence,  are  fubjeft 
to  the  fame  penalty,  and  become  incapable  of  exercifing  any 
public  employment. 
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CHAPTER     THE     THIRTEENTH. 

OF  OFFENCES  against  the  PUBLIC 
HEALTH,  AND  THE  PUBLIC  POLICE 
OR  OECONOMY. 


npHE  fourth  fpecies  of  oiFences,  more  efpecially  afFefting 
the  commonwealth,  are  fuch  as  are  againft  the  pubHc 
health  of  the  nation ;  a  concern  of  the  higheft  importance, 
and  for  the  prefervation  of  which  there  are  in  many  countries 
fpecial  mj^iflrates  or  curators  appointed. 

I.  The  firft  of  thefe  offences  is  a  felony;  but,  by  the 
bleffing  of  Providence  for  more  than  a  century  paft,  incapable 
of  being  committed  in  this  nation.  For  by  ftatute  i  Jac.  I. 
c.  3i.it  is  enabled,  that  if  any  perfon  infected  with  the 
plague,  or  dwelling  in  any  infe£ted  houfe,  be  commanded 
by  the  mayor  or  conltable,  or  other  head  officer  of  liis  town 
or  vill,  to  keep  his  houfe,  and  fliall  venture  to  difobey  it ; 
he  may  be  enforced,  by  the  watchmen  appointed  on  fuch 
melancholy  occafions,  to  obey  fuch  necelTary  command  :  and, 
if  any  hurt  enfue  by  fuch  inforcement,  the  watchmen  are 
thereby  indemnified.  And  farther,  if  fuch  perfon  fo  com- 
manded to  confine  himfelf  goes  abroad,  and  converfes  in  com- 
pany, if  he  has  no  plague  fore  upon  him,  he  (hall  be  punilhed 
as  a  vagabond  by  whipping,  and  be  bound  to  his  good  beha- 
viour ;  but,  if  he  has  any  infe£lious  fore  upon  him,  uncured, 
he  then  (hall  be  guilty  of  felony.  By  the  ftatute  26  Geo.  11. 
c.  26.  (explained  and  amended  by  29  Geo.  II.  c.  8.  ( i ),)  the 

(i )  And  further  enforced  and  regulated  by  28  Geo.  III.  c.  34. 

method 
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method  of  performing  quarantine,  or  forty  days*  probation,  by 
fliips  coming  from  infe£led  countries,  is  put  in  a  much  more 
regular  and  effeftual  order  than  formerly,  and  mafters  of  (hips 
coming  from  infefted  places  and  difobeying  the  diredlions 
there  given,  or  having  the  plague  on  board  and  concealing  it, 
[162  3  are  guilty  of  felony  without  benefit  of  clergy.  The  fame 
penalty  alfo  attends  perfons  efcaping  from  the  lazarets,  or 
places  wherein  quarantine  is  to  be  performed  ;  and  officers 
and  watchmen  neglecting  their  duty;  and  perfons  conveying 
goods  or  letters  from  fhips  performing  quarantine  (2). 

2.  A  SECOND,  but  much  inferior  fpecies,  of  offence  againft 
public  health  is  the  felling  of  uniuholefome  provlftons.  To  pre- 
vent which  the  ftatute  5 1  Hen.  III.  ft.  6.  and  the  ordinance 
for  bakers,  c.  7.  prohibit  the  fale  of  corrupted  wine,  conta- 
gious or  unwholefome  flefh,  or  flefh  that  is  bought  of  a  Jew; 
under  pain  of  amercement  for  the  firft  off"ence,  pillory  for 
the  fecond,  fine  and  imprifonment  for  the  third,  and  abjura- 
tion of  the  town  for  the  fourth.  And  by  the  ftatute 
12  Car.  II.  c.  25.  §  II.  any  brewing  or  adulteration  of  wine 
is  puniftied  with  the  forfeiture  of  1 00/.  if  done  by  the  whole- 
fale  merchant;  and  40/.  if  done  by  the  vintner  or  retail 
trader.  Thefe  are  ajl  the  off'ences  which  may  properly  be 
faid  to  refpe<3:  the  public  health. 

V.  The  laft  fpecies  of  offences  which  efpeclally  affe£i  the 
commonwealth,  are  thofe  againft  the  public  police  or  oeconomy. 

(2)  By  39  &  40  Geo.  III.  c.  80.  all  the  former  ads  for  per- 
formance of  quarantine  are  repealed,  and  the  regulations,  which  are 
very  numerous,  are  incorporated  into  that  a6t. 

Amougft  thefe  it  is  provided,  that  if  a  (hip  come  from  any 
place  vifited  with  the  plague,  or  other  infedious  difeafe,  or  fhall 
have  any  pcrfon  on  board  a6lually  infefted,  if  the  commander  fhall 
conceal  the  fame,  he  fhall  be  guilty  of  felony  without  benefit  of 
clergy. 

And  if  whilft  the  (hip  is  performing  quarantine,  he  quits  the 
fhip  himfelf,  or  permits  any  other  perfon  to  quit  it,  he  forfeits 
500/.,  and  every  other  perfon  quitting  it  fhall  fuffer  fix  months' 
imprifonment,  and  fhall  forfeit  200/.     See  3  Burn,  tit.  Plague. 

By 
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By  the  public  police  and  oeconomy  I  mean  the  due  regula- 
tion and  domeftic  order  of  the  kingdom :  whereby  the  indi- 
viduals of  the  ftate,  like  members  of  a  well-governed  family, 
are  bound  to  conform  their  general  behaviour  to  the  rules  of 
propriety,  good  neighbourhood,  and  good  manners  j  and  to 
be  decent,  induftrious,  and  inofFenfive  in  their  refpe<^ive 
ftations.  This  head  of  offences  muft  therefore  be  very  mif- 
cellaneous,  as  it  comprizes  all  fuch  crimes  as  efpecially  afFe£t 
public  fociety,  and  are  not  comprehended  under  any  of  the 
four  preceding  fpecies.  Thefe  amount,  fome  of  them  to  . 
felony,  and  others  to  mifdemefnors  only.  Among  the 
former  are, 

1.  The  offence  of  clandejline  marriages :  for  by  the  ftatute 
26  Geo.  II.  c.  33.  I.  To  folemnize  marriage  in  any  other 
place  befides  a  church,  or  public  chapel  wherein  banns  have 
been  ufually  publifhed,  except  by  licence  from  the  arch- 
bifhop  of  Canterbury;  —and,  2.  To  folemnize  marriage  in 

fuch  church  or  chapel  without  due  publication  of  banns,  or  [  163  ] 
licence  obtained  from  a  proper  authority  ;  —  do  both  of  them 
not  only  render  the  marriage  void,  but  fubjeft  the  perfou 
folemnizing  it  to  felony,  punifhed  by  tranfportation,  for  four- 
teen years :  as,  by  three  former  ftatutes  *,  he  and  his  afTiflants 
were  fubjejH:  to  a  pecuniary  forfeiture  of  100/.  3.  To  make 
a  falfe  entry  in  a  marriage  regifter  ;  to  alter  it  when  made ; 
to  forge,  or  counterfeit,  fuch  entry,  or  a  marriage  licence ; 
to  caufe  or  procure,  or  a61:  or  affift  in  fuch  forgery ;  to  utter 
the  fame  as  true,  knowing  it  to  be  counterfeit  j  or  to  deftroy 
or  procure  the  deftruftion  of  any  regifter,  in  order  to  vacate 
any  marriage,  or  fubje6t  any  perfon  to  the  penalties  of  this 
aft ;  all  thefe  offences,  knowingly  and  wilfully  committed, 
fubje£t  the  party  to  the  guilt  of  felony  without  benefit  of 
clergy. 

2.  Another  felonious  offence,  with  regard  to  this  holy 
eftate  of  matrimony,   is  what  fome  have  corruptly  called 

•  6&;  W.UI.C.6.    7&8W.III.  C.35.    ioAmi.c.X9.§i76. 

bigamy^ 
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bigamy,  which  properly  fignifies  being  twice  married ;  but  h 
more  juftljr  denominated  polygamy,  or  having  a  plurality  of 
wives  at  once ''.  Such  fecond  marriage,  living  the  former 
hufband  or  wife,  is  (imply  void,  and  a  mere  nullity,  by  the 
eccleflaftical  law  of  England :  and  yet  the  legiflature  has 
thought  it  juft  to  make  it  felony,  by  reafon  of  it's  being  fo 
great  a  violation  of  the  public  oeconomy  and  decency  of  a 
well-ordered  ftate.  For  polygamy  can  never  be  endured 
under  any  rational  civil  eftablifhment,  whatever  fpecious  rea- 
fons  may  be  urged  for  it  by  the  eaftern  nations,  the  fallacious- 
nefs  of  which  has  been  fully  proved  by  many  fenfible  writers  t 
[  164  ]  but  in  northern  countries  the  very  nature  of  the  climate 
feems  to  reclaim  againft  it ;  it  never  having  obtained  in  this 
part  of  the  world,  even  from  the  time  of  our  German  ancef- 
tors,  who,  as  Tacitus  informs  us  '^,  "  prope  foli  barbarorum 
"  J*"g^^^^  uxoribtts  content't  JuntT  It  is  therefore  puniflied  by 
the  laws  both  of  ancient  and  modern  Sweden  with  death"*. 
And  with  us  in  England  it  is  enafted  by  ftatute  i  Jac.  I.  c.  1 1. 
that  if  any  perfon,  being  married,  do  afterwards  marry  again, 
the  former  hufband  or  wife  being  alive,  it  is  felony ;  but 
within  the  benefit  of  clergy.  The  firfl  wife  in  this  cafe  (hall 
not  be  admitted  as  a  witnefs  againft  her  hulband,  becaufe  flie 
is  the  true  wife ;  but  the  fecond  may,  for  (he  is  indeed  no  wife 
at  all  ^ ;  and  fo  vice  verfa,  of  a  fecond  hufband.  This  adi 
makes  an  exception  to  five  cafes,  in  which  fuch  fecond  mar- 
riage, though  in  the  three  firft  it  is  void,  is  yet  no  felony  '. 

•■  3  loft.  88.     Bigamy,  according  to  clergy,     \M.   40  Ediv.  III.  42.     M. 

rhe  canonifts,    confifted    in    marrying  \\  Hen.IV.w.  e^.     M.i^Hcn.iy. 

two  virgins  fucceflGvely,  one  after  the  6.     Staunf.  P.  C.    134.)     The  cogni- 

death  of  the  other,  or  once  marrying  zance  of  the    plea   of  bigamy  was  de- 

a  widow.     Such  were   cfteemed  jnca-  dared  by  ftatute  18  Edw.  III.  ft. 3.  c. a. 

pable  of  orders,  &c. ;  and  by  a  canon  to  belong   to  the  court  chrillian,  like 

of  the  council  of  Lyons,  A.  D,  1274,  that  of  bafiardj.  But  by  ftat.  1  Edw.VL 

held    under    pope     Gregory  X.    were  c.  1%.  §  16.  bigamy  was  declared  to  be 

omni  priviUgio  clericali  nudati,  et  coer-  no  longer  an  impediment  to  the  claim 

cioni  fori  feeularit  addiai.    {6  Decretal,  of  clergy.    See  Dal.  21.  Dyer,  20I. 
I.  12  )     This  canon  was   adopted  and         '  de  mor.  Germ.  i%. 
expla'med     in     England,     by     ftatute,         **  Stiernb.  dejure  Sueon.  1. 3.  e.  2. 
4  Edw,  I.  ft.  3.  c.j.  and  bigamy  there-         *  i  HaL  P.  C.  693. 
upon  became  no  uncommon  counter-        ^  3  Inft.  89.    KeL  27.    1  Hal.  P.  C. 

plea  to  the  claim   of   the  benefit    of  694. 

13  I.  Where 
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I.  Where  either  party  hath  been  continually  abroad  for  feven 
years,  whether  the  party  in  England  hath  notice  of  the  other's 
being  living  or  no.  2.  Where  either  of  the  parties  hath  been 
abfent  from  the  other  feven  years  within  this  kingdom,  and 
the  remaining  party  hath  had  no  knowledge  of  the  other's 
being  alive  within  that  time.  3.  Where  there  is  a  divorce 
(or  feparation  a  men/a  et  thoro)  by  fentence  in  the  ecclefiaflical 
court  (3).  4.  Where  the  firft  marriage  is  declared  abfolutely 
void  by  any  fuch  fentence,  and  the  parties  loofed  a  vinculo  (4). 
Or,  5.  Where  either  of  the  parties  was  under  the  age  of 
confent  at  the  time  of  the  firft  marriage,  for  in  fuch  cafe  the 
firft  marriage  was  voidable  by  the  difagreement  of  either 
party,  which  the  fecond  marriage  very  clearly  amounts  to. 
But  if  at  the  age  of  confent  the  parties  had  agreed  to  the 
marriage,  which  completes  the  contra^,  and  is  indeed  the 


(3)  But  if  a  perfon  marries  again  under  the  three  firft  excep- 
tions, though  the  fecond  marriage  is  not  felony,  yet  as  before  the 
ftatute  it  is  null  and  void,  and  the  parties  will  be  fubjeft  to  the 
cenfures  and  punifhment  of  the  ecclefiaftical  courts. 

By  the  35  Geo.  III.  c.  67.  perfons  convitted  of  bigamy  are 
rendered  fubjeft  to  the  fame  punifhment  as  thofe  are  who  are 
convidled  of  grand  or  petit  Ijirceny.  Before  this  ftatute  they 
were  liable  to  be  burnt  in  the  hand,  and  imprifoned  for  any  time 
not  exceeding  one  year  ;  and  by  the  19  Geo.  III.  c.  74.  the  burn- 
ing in  the  hand  might  be  changed  into  a  fine,  or  into  public  or 
private  whipping,  not  more  than  three  times.  The  eSeft  of  this 
ftatute  is,  that  burning  in  the  hand  may  be  changed  into  tranfport- 
ation  for  feven  years,  and  the  imprifonment  as  for  petty  larceny 
may  be  unlimited. 

(4)  In  th&  duchefs  of  Kingfton's  cafe  the  judges  were  unani- 
moufly  of  opinion,  '*  that  a  fentence  in  a  fpiritual  court  againft 
"  a  marriage  in  a  fuit  of  jadlitation  of  marriage  is  not  conclufive 
*'  evidence,  fo  as  to  ftop  the  counfel  for  the  crown  from  proving 
**  the  marriage  in  an  indi6lment  for  polygamy.  And  admitting 
"  fuch  fentence  to  be  conclufive  upon  fuch  indi6tment,  the  counfel 
"  for  the  crown  may  be  admitted  to  avoid  the  effeft  of  fuch  fen- 
*'  tence,  by  proving  the  fame  to  have  been  obtained  by  fraud  or 
«<  coUufion."     1 1  Harg.  St.  Jr.  262. 
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real  marriage;  and  afterwards  one  of  them  ihould  marry 
again ;  I  Ihould  apprehend  that  fuch  fecond  marriage  would 
be  within  the  reafon  and  penalties  of  the  aft. 

3.  A  THIRD  fpecies  of  felony  againft  the  good  order  and 
oeconomy  of  the  kingdom,   is  by  idle  foldiers  and  mariners 

[  165  ]  njaandering  about  the  realm,  or  perfons  pretending  fo  to  be, 
and  abufing  the  name  of  that  honourable  profeflion  «.  Such 
a  one  not  having  a  teftimonial  or  pafs  from  a  juftice  of  the 
peace,  limiting  the  time  of  his  paflage  ;  or  exceeding  the 
time  limited  for  fourteen  days,  unlefs  he  falls  fick  ;  or  forging 
fuch  teftimonial ;  is  by  ftatute  39Eliz.  c.  17.  made  guilty  of 
felony  without  benefit  of  clergy.  This  fanguinary  law, 
though  in  pra6lice  defervedly  antiquated,  ftill  remains  a  dif- 
grace  to  our  ftatute-book  :  yet  attended  with  this  mitigation, 
that  the  offender  may  be  delivered,  if  any  honeft,  freeholder 
or  other  perfon  of  fubftance  will  take  him  into  his  fervice, 
and  he  abides  in  the  fame  for  one  year  ;  unlefs  licenfed  to 
depart  by  his  employer,  who  in  fuch  cafe  (hall  forfeit  ten 
pounds  (5). 

4.  Outlandish  perfons  calling  themfelves  Egyptians^  or 
gypfteSi  are  another  objedl:  of  the  feverity  of  fome  of  our  un^ 
repealed  ftatutes.  Thefe  are  a  ftrange  kind  of  commonwealth 
among  themfelves  of  wandering  impoftors  and  jugglers,  who 
were  firft  taken  notice  of  in  Germany  about  the  beginning 
of  the  fifteenth  century,  and  have  fince  fpread  themfelves  all 
over  Europe.  Munfter  •*,  who  is  followed  and  relied  upon 
by  Spelman'  and  other  writers,  fixes  the  time  of  their  firft  ap- 
pearance to  the  year  141 7  ;  under  paifports,  real  or  pretended, 

«  3  Inft.85.  "   Cofmogr.  /.  3.  '   Glojf.  193. 

(5)  In  the  vagrant  aft,  the  17  Geo.  II.  c.  5.  there  is  an  excep- 
tion in  favour  of  foldiers  having  certificates  from  their  officers,  or 
the  fecretary  at  war ;  and  alfo  in  favour  of  mariners  having  a 
teftimonial  from  a  juftice  of  peace,  who  were  thus  licenfed  to  beg. 
But  by  32  Geo.  Ill-  c,  45.  fuch  certificates  and  teftimonials  were 
very  properly  declared  to  be  null  and  void  ;  and  that  all  foldiers 
and  mariners,  who  ihould  wander  abroad  and  beg,  (hould  be  deemed 
rogues  and  vagabonds  within  the  meaning  of  the  vagrant  aft. 

from 
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from  the  emperor  Sigifmund,  king  of  Hungary.  And  pope 
Pius  II.  (who  died  A.D.  1464)  mentions  them  in  his  hiftory 
as  thieves  and  vagabonds,  then  wandering  with  their  families 
over  Europe  under  the  name  of  Zigari ;  and  whom  he  fup- 
pofes  to  have  migrated  from  the  country  of  Zigi,  which 
nearly  anfwers  to  the  modern  Circaflia.  In  the  compafs  of  a 
few  years  they  gained  fuch  a  number  of  idle  profelytes,  (who 
imitated  their  language  and  complexion,  and  betook  them- 
felves  to  the  fame  arts  of  chiromancy,  begging,  and  pilfering,) 
that  they  became  troublefome,  and  even  formidable  to  molt  of 
the  dates  of  Europe.  Hence  they  were  expelled  from  France 
in  the  year  1560,  and  from  Spain  in  1591  ^.  And  the  go- 
vernment in  England  took  the  alarm  much  earlier :  for  in 
1530,  they  are  defcribed  by  ftatute  22  Hen.  VIII.  c.  10.  as 
"  outlandilh  people,  calling  themfelves  Egyptians,  ufing  no  [  166  '] 
"  craft  nor  feat  of  merchandize,  who  have  come  into  this 
"  realm  and  gone  from  fhire  to  (hire  and  place  to  place  in 
**  great  company,  and  ufed  great,  fubtil,  and  crafty  means 
"  to  deceive  the  people  ;  bearing  them  in  hand,  that  they 
"  by  palmeftry  could  tell  men's  and  women's  fortunes  ;  and 
*'  fo  many  times  by  craft  and  fubtilty  have  deceived  the  peo- 
*'  pie  of  their  money,  and  alfo  have  committed  many  heinous 
**  felonies  and  robberies."  Wherefore  they  are  diredted  to 
avoid  the  realm,  and  not  to  return  under  pain  of  imprifon- 
ment,  and  forfeiture  of  their  goods  and  chattels  :  and  upon 
their  trials  for  any  felony  which  they  may  have  committed, 
they  {hall  not  be  entitled  to  a  jury  de  medietate  linguae.  And 
afterwards,  it  is  enadled  by  ftatute  i  &  2  Ph.  &  M.  c.  4. 
and  5  Eliz.  c.  20.  that  if  any  fuch  perfons  ftiall  be  imported 
into  this  kingdom,  the  importer  (hall  forfeit  40/.  And  if  the 
Egyptians  themfelves  remain  one  month  in  this  kingdom  j 
or  if  any  perfon,  being  fourteen  years  old,  (whether  natu- 
ral-born fubjeft  or  ftranger,)  which  hath  been  feen  or  found 
in  the  fellowfhip  of  fuch  Egyptians,  or  which  hath  difguifed 
him  or  herfelf  like  them,  fhall  remain  in  the  fame  one  month, 
at  one  or  feveral  times,  it  is  felony  without  benefit  of  clergy : 

"  Dufrefne.     GloJf,I.  aoo.       ^ 
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land  fir  Matthew  Hale  Informs  us  ',  that  at  one  Suffolk  affifes 
no  lefs  than  thirteen  gypfies  were  executed  upon  thefe  fta- 
tutes  a  few  years  before  the  reftoration.  But,  to  the  honour 
of  our  national  humanity,  there  are  no  inftances  more  mo- 
dern than  this,  of  carrying  thefe  laws  into  praftice  (6). 

5.  To  defcend  next  to  ofFences  whofe  punifliment  is  (hort 
of  death.  Common  nufances  are  a  fpecies  of  offence  againft 
the  public  order  and  oeconomical  regimen  of  the  ftate  ;  being 
either  the  doing  of  a  thing  to  the  annoyance  of  all  the  king's 
fubjefls,  or  the  neglefting  to  do  a  thing  which  the  common 
good  requires  ".  The  nature  of  common  nufances,  and  their 
diflinftion  from  private  nufances,  were  explained  in  the  pre- 
|[  167  ]  ceding  volume  " :  when  we  confidered  more  particularly  the 
nature  of  the  private  fort,  as  a  civil  injury  to  individuals. 
I  (hall  here  only  remind  the  ftudent,  that  common  nufances 
are  fuch  inconvenient  and  troublefome  offences,  as  annoy  the 
whole  community  in  general,  and  not  merely  fome  particular 
perfon ;  and  therefore  are  indi£lable  only,  and  not  aftion- 
able  ;  as  It  would  be  unreafonable  to  multiply  fuits,  by  giving 
every  man  a  feparate  right  of  a<fiion,  for  what  damnifies  him 
in  common  only  with  the  refl  of  his  fellow-fubje£ls.  Of  this 
nature  are,  i.  Annoyances  m  highways y  bridges f  and  public 
riversy  by  rendering  the  fame  inconvenient  or  dangerous  to 
pafs,  either  pofitively,  by  afbual  obftruflions ;  or  negatively, 
by  want  of  reparations.  For  both  of  thefe,  the  perfon  fo 
obflrufting,  or  fuch  Individuals  as  are  bound  to  repair  and 
cleanfe  them,  or  (In  default  of  thefe  laft)  the  parlfh  at  large, 
may  be  indl£ted,  diflralned  to  repair  and  amend  them^  and 
in  fome  cafes  fined.  And  a  prefentment  thereof  by  a  judge 
of  aflife,  ^c.  or  a  juftlce  of  the  peace,  fhall  be  in  all  refpe£ls 

'  iHal.  P.  C.  671.         "  I  Hawk.  P.  C.  197.       . "  Vol.  III.  pag.  ai6. 

(6)  The  fevere  flatute  of  5  Eliz.  c.  20.  is  repealed  by  23  Geo. 
III.  C.51.  And  gypfies  are  now  only  punifhable  under  the  va- 
grant aft,  which  declares,  **  that  all  perfons  pretending  to  be  gyp- 
"  fies,  or  wandering  in  the  habit  or  form  of  Egyptians,  fhall  be 
'•  deemed  rogues  and  vagabonds."     17  Greo.  II.  c.  $. 

equivalent 
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equivalent  to  an  indiftment  °.  Where  there  is  an  houfe 
erected,  or  an  inclofure  made,  upon  any  part  of  the  king's 
demefnes,  or  of  an  highway,  or  common  ftreet,  or  public 
water,  or  fuch  like  public  things,  it  is  properly  called  a  pur- 
prejiure  p.  2.  All  thofe  kinds  of  nufances,  (fuch  as  ofFenfive 
trades  and  manufactures,)  which  when  injurious  to  a  private 
man  are  a£iionable,  are,  when  detrimental  to  the  public, 
punifhable  by  public  profecution,  and  fubjeft  to  fine  accord- 
ing to  the  quantity  of  the  mifdemefnor :  and  particularly  the 
keeping  of  hogs  in  any  city  or  market  town  is  indictable  as  a 
public  nufance  °'.  3.  All  diforderly  inns  or  ale-houfes,  banvdy- 
houfeSi  gaming-houfesyjlage-plays  unlicenfed,  booths  and  ftages 
for  rope-dancers y  mountebanks^  and  the  like,  are  public  nufances, 
and  may  upon  indidtment  he  fuppreifed  and  fined  ""  (7).  Inns, 
in  particular,  being  intended  for  the  lodging  and  receipt  of 
travellers,  may  be  indidted,  fupprefled,  and  the  inn-keepers  [  168  1 
jfined,  if  they  refufe  to  entertain  a  traveller  without  a  very 
fufficient  caufe  :  for  thus  to  fruftrate  the  end  of  their  infti-^ 
tution  is  held  to  be  diforderly  behaviour*.  Thus  too  the 
hofpitable  laws  of  Norway  punifh  in  the  fevereft  degree,  fuch  ^ 

inn-keepers  as  refufe  to  furnifh  accommodations  at  a  juit  and 
reafonable  price  \  4.  By  ftatute  10  &  1 1  W.  III.  c.  17.  all 
lotteries  are  declared  to  be  public  nufances,  and  all  grants, 
patents,  or  licenfes  for  the  fame  to  be  contrary  to  law.  But,  as 
ftate-lotteries  have,  for  many  years  paft,  been  found  a  ready 
mode  for  raifing  the  fupply,  an  a£t  was  made  19  Geo.  Ill* 
c.  21.  to  licenfe  and  regulate  the  keepers  of  fuch  lottery- 
offices  (8).  5.  The  making  and  felling  oi jfire-woris,  and  fquibsy 

"  Seat.  7  Geo. III.  c.  43.  ^  i  Hawk.  P.  C.  198.  a»5. 

'  Co.  Litt.  477.    from  the   French         *  i  Hawk.  P.  C.  aaj. 

fturpris,  an  enclofure.  '  Stiernh,  dejure  Suetn.  /.  2.  c.  9.  - 
s  Salk.46o. 


(7)  How  ftage-players  are  to  be  licenfed,  fee  the  28  Geo.  III. 
•e.  30.  or  the  title  Players^  in  Burn's  Juftice. 

(8)  The  19  Geo.  III.  c.  21.  is  repealed  by  the  22  Geo.  III. 
c.  47,  which  introduces  a  great  variety  of  regulations  refpeding 
lottery.office  keepers.    Among  others  it  enads,  that  no  one  fliall 
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or  throwing  them  about  in  any  ftreet,  is,  on  account  of  the 
danger  that  may  enfue  to  any  thatched  or  timber  buildings, 
declared  to  be  a  common  nufance,  by  ftatute  9  &  lo  W.  III. 


keep  an  office  for  the  fale  of  tickets  in  the  public  lottery,  without  a 
licence  from  the  ftamp-office,  under  a  penalty  of  ico/.  And  if 
any  perfon  fhall  fell  the  chance  or  fhare  of  a  ticket  for  lefs  time 
than  the  whole  time  of  drawing,  or  ihall  infure  for  or  againfl  the 
drawing  of  any  ticket,  or  fliall  receive  any  money  to  return  money 
or  goods  upon  any  contingency  depending  upon  the  tickets  in  the 
lottery,  he  fliall  forfeit  50/.  And  by  the  27  Geo.  III.  c.  i.  perfons 
guilty  of  any  of  the  preceding  offences,  may  alfo  be  proceeded 
againll  as  rogues  and  vagabonds,  under  the  vagrant  a6t ;  but  if 
they  are  convicted  as  vagabonds,  they  are  difcharged  from  the 
pecuniary  penalties.  And  no  perfon  fliall  fell  any  Ihare  lefs  than  a 
fixteenth,  or  without  a  ftamp,  under  the  penalty  of  50/.  But  the 
owner  of  a  viiole  ticket  may  infure  his  ticket  with  a  licenfed  lot- 
tery-office keeper,  fo  as  to  indemnify  himfelf,  and  receive  its  value 
only.  The  infurance  mufl:  be  made  for  the  whole  remaining  time 
pf  the  drawing  of  the  lottery,  and  in  the  manner  prefcribed  by  the 
aft.  If  any  editor  of  a  newfpaper,  or  other  perfon,  advertifes  any 
illegal  fcheme  of  gaming  in  the  lottery,  he  is  fubjeft  to  a  penalty 
of  50/.  47*.  R.  414.  The  penalties  under  thefe  ftatutes  muft 
be  fued  for  within  fix  months  in  the  courts  at  Weft:minfter,  and 
the  defendant  may  be  held  to  bail,  to  the  amount  of  500/.  One 
balf  of  the  penalties  is  given  to  the  profecutor,  the  other  half  to 
the  king. 

By  the  42  Geo.  III.  c.'ilQ.  all  lotteries  called  liti/e  goes  are 
declared  to  be  public  nufances,  and  if  any  one  fliall  keep  an  office 
or  place  to  exercife  or  expofe  to  be  played  any  fuch  lottery,  or  any 
lottery  whatever  not  authorifed  by  parliament,  or  fliall  knowingly 
fuffer  it  to  be  exercifed  or  played  at  in  his  houfe,  he  fliall  forfeit 
500/.  and  be  deemed  a  rogue  and  a  vagabond. 

And  if  any  perfon  fliall  promife  to  pay  any  money  or  goods  on 
any  contingency  relative  to  fuch  lottery,  or  publifli  any  propofal 
refpeding  it,  he  fliall  forfeit  100/. 

Juftices  of  the  peace  upon  complaint  may  empower  any  perfon 
Isy  day,  and  in  the  night  in  the  prefence  of  a  conllable,  to  break 
open  doors  and  apprehend  fuch  offenders,  and  if  any  one  fliall 
refiftf  he  (hall  be  deemed  a  rogue  and  vagabond. 
.  ^.J    ■  .    c.  7. 
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c.  7.  and  therefore  is  punifhable  by  fine  (9).  And  to  this  he^d 
we  may  refer  (though  not  declared  a  common  nufance)  the 
making,  keeping,  or  carriage,  of  too  large  a  quantity  of 
gunpowder  at  one  time,  or  in  one  place  or  vehicle  ;  which  is 
prohibited  by  ftatute  12  Geo.  III.  c.6i.  under  heavy  penal- 
ties and  forfeiture.  6.  Eaves-droppersj  or  fuch  as  liften  under 
walls  or  windows  or  the  eaves  of  a  houfe,  to  hearken  after 
difcourfe,  and  thereupon  to  frame  flanderous  and  mifchievous 
tales,  are  a  common  nufance  and  prefentable  at  the  court- 
leet  * :  or  are  indictable  at  the  feflions,  and  punifliable  by  fine 
.and  finding  fureties  for  their  good  behaviour".  7.  Laftly, 
7\.  common  fcoldj  communis  rixatrix,  (for  our  law-latin  confines 
it  to  the  feminine  gender,)  is  a  public  nufance  to  her  neigh- 
bourhood. For  which  offence  fhe  may  be  indicled ' ;  and 
if  convi£led,  {hall''  be  fentenced  to  be  placed  in  a  certain 
engine  of  correction  called  the  trebucket,  caftigatory,  or 
cucking  ftool,  which  in  the  Saxon  language  is  faid  to  fignify 
the  fcolding  ftool ;  though  now  it  is  frequently  corrupted 
into  ducking  ftool,  becaufe  the  refidue  of  the  judgment  is, 
that,  when  ftie  is  fo  placed  therein,  flie  (hall  be  plunged  in 
the  water  for  her  punifhment  *. 

6.  Idleness  in  any  perfon  whatfoever  is  alfo  a  high  of-r  i5o  l 
fence  againft  the  public  oeconomy.    In  China  it  is  a  maxim, 
that  if  there  be  a  man  who  does  not  work,  or  a  woman  that 
is  idle,  in  the  empire,  fomebody  muft  fuffer  cold  or  hunger : 
the  produce  of  the  lands  not  being  more  than  fufficient,  with 

'  KitcH.  of  courts.  40.  *^  1  Hawk.  P.  C.  198.  200. 

■  Ibid.     1  Hawk.  P.  C.  132.  »  3  Inft.  219. 

•'d  Mod.  213. 


(9)  And  if  any  perfon  fhall  make  or  fell  any  fquibs,  rockets,  or 
fire-works,  he  Ihall  forfeit,  upon  conviAion  before  a  magiftrate, 
5/.  one  half  to  the  informer,  and  the  other  half  to  the  poor.  And 
if  any  perfon  (hall  throw  or  fire  them  into  any  houfe,  llreet,  or 
highway,  he  (hall  forfeit  20/.  in  like  manner.    9  &  10  W.III. 

^•7-      ';■■..■•".      ■■■-;•; A" ■'.""■'  ■  ■■ 
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culture,  to  maintain  the  inhabitants :  and  therefore,  though 
the  idle  perfon  may  fhift  ofF  the  want  from  himfelf,  yet  it 
mufl  in  the  end  fall  fomewhere.  The  court  alfo  of  Areopa- 
gus at  Athens  punifhed  idlenefs,  and  exerted  a  right  of  ex- 
amining every  citizen  in  what  manner  he  fpent  his  time ;  the 
intention  of  which  was  y,  that  the  Athenians,  knowing  they 
were  to  give  an  account  of  their  occupations,  fliould  follow 
only  fuch  as  were  laudable,  and  that  there  might  be  no  room 
left  for  fuch  as  lived  by  unlawful  arts.  The  civil  law  ex- 
pelled all  fturdy  vagrants  from  the  city  * :  and,  in  our  own 
law,  all  idle  perfons  or  vagabonds,  whom  our  antient  ftatutes 
defcribe  to  be  **  fuch  as  wake  on  the  night,  and  fleep  on  the 
"  day,  and  haunt  cuftomable  taverns,  and  ale-houfes,  and 
**  routs  about  j  and  no  man  wot  from  whence  they  come,  nor 
**  whither  they  go,"  or  fuch  as  are  more  particularly  defcribed 
by  ftatute  17  Geo.  II.  c.  5.  and  divided  into  three  claffes, 
idle  and  diforderly  perfons,  rogues  and  vagabonds,  and  incorri- 
gible rogues  I;  —  all  thefe  are  offenders  againfl  the  good  order, 
and  blemiflies  in  the  government,  of  any  kingdom  ( i  o).  Tliey 

y  Valer.  Maxim.  /.  2.  c  6.  ^  Nov.  80.  c.  5. 


(10)  Idle  and  diforderly  perfons  are,  i .  Thofe  who  threaten  to 
run  away,  aqd  to  leave  their  families  upon  the  parifh  ;  2.  Who  re- 
turn from  the  parifh  to  which  they  were  removed  as  paupers,  without 
a  certificate  ;  3.  Who  refufe  to  work  for  the  ufual  wages  ;  4.  Who 
beg  within  their  own  parifties  ;  5 .  And  who  negleft  to  work,  or 
who  fpend  their  money  idly,  without  making  a  fulficient  allowance 
for  the  fubfiftence  of  their  families.  Rogues  and  vagabonds  are 
thus  defcribed :  1.  Gatherers  of  alms,  under  pretence  of  lofles,  or 
for  prifons  or  hofpitals  j  2.  Fencers  ;  3.  Bearwards  ;  4.  Players  of 
interludes,  not  being  authorifed  by  law  ;  5.  Minftrels ;  6.  Jugglers ; 
7.  Gypfiesj  8.  Fortune-tellers;  9.  Deceivers  by  fubtil  craft; 
10.  Players  and  betters  at  unlawful  games;  11.  Perfons  who  run 
away  and  leave  their  famihes  chargeable  to  the  parifh;  12.  Uri- 
licenfed  pedlars;  13.  Perfons  who  wander  abroad,  and  lodge  in 
ale-houfes,  out-houfes,  or  in  the  open  air,  without  giving  a  good 
account  of  themfelves  ;  14.  Perfons  wandering  from  home,  under 
pretence  of  feeking  harveft-work,  without  a  certificate  from  the 

minifter 
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are  therefore  all  puniflied  by  the  ftatute  laft  mentioned ; 
that  is  to  fay,  idle  and  diforderly  perfons  with  one  month's 
imprifonment  in  the  houfe  of  corredlion ;  rogues  and  vaga- 
bonds with  whipping  and  imprifonment  not  exceeding  fix 
months  ;  and  incorrigible  rogues  with  the  like  difcipline  and 


minifter  and  one  church -warden  of  their  parifli ;  15.  And  all 
wandering  beggars.  And  by  28  Geo.  III.  c.  88.  all  perfons  who 
are  apprehended  with  any  pick-lock  or  implement,  with  intent  to 
felonioufly  break  and  enter  any  dwelling-houfe,  or  with  any  of- 
fenfive  weapon,  with  intent  to  felonioufly  aflault  any  perfon ;  or 
who  ftiall  be  found  in,  or  upon,  any  dwelling-houfe,  out-houfe, 
yard,  area,  or  garden,  with  intent  to  fteal,  fliall  be  deemed  rogues 
and  vagabonds. 

By  the  39  &  40  Geo.  III.  c,  50.  if  any  perfons  to  the  number  of 
two  or  more  fliali  be  found  in  any  open  or  enclofed  ground  of  any 
defcription  in  the  night,  that  is,  between  eight  o'clock  at  night  and 
fix  in  the  morning,  from  the  i  ft  of  Oftober  to  the  i  ft  of  February, 
or  between  ten  at  night  and  four  in  the  morning,  from  the  ift  of 
February  to  the  ift  of  Oftober  in  each  year,  having  any  gun  or 
inftrument  with  the  intent  to  deftroy  any  game  ;  or  if  any  perfon 
fhall  be  found  with  any  gun,  bludgeon,  or  offenfive  weapon  pro- 
tefting  them,  it  fhall  be  lawful  for  any  one  to  apprehend  fuch 
offenders,  and  to  deliver  them  into  the  cuftody  of  a  peace  officer, 
who  is  authorized  to  carry  them  before  one  of  his  majefty's  juftices 
of  the  peace  ;  who  may  alfo  iffue  his  warrant  upon  complaint  for 
apprehending  them,  and  if  they  are  convifted  before  him  by  the 
oath  of  one  witnefs  of  fuch  offence,  they  ftiall  be  puniflied  as 
rogues  and  vagabonds,  and  for  a  fecond  offence  as  incorrigible 
rogues. 

Rogues  and  vagabonds,  who  efcape  when  they  are  apprehended, 
or  refufe  to  go  before  a  juftice,  or  to  be  examined^  or  who  give  a 
falfe  account  of  themfelves,  after  warning  of  the  confequences,  or 
who  refufe  to  be  conveyed  by  a  pafs,  or  who  efcape  from  the 
houfe  of  correftion,  who  commit,  after  punifliment,  a  fecond 
offence,  become  incorrigible  rogues.  When  a  perfon  is  conviAed 
of  being  a  rogue  and  vagabond  before  a  juftice  of  peace,  the 
juftice  may  order  him  to  be  whipt,  or  imprifoned  till  the  next 
feffions,  or  for  any  lefs  time  ;  and  if  imprifoned  till  the  next  feffions, 
the  juftices  may  then  order  a  further  imprifonment  for  fix  months  ; 

female 
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confinement,  not  exceeding  two  years ;  the  breach  and  efcape 
from  which  confinement  in  one  of  an  inferior  clafs,  ranks 
him  among  incorrigible  rogues ;  and  in  a  rogue  (before 
incorrigible)  makes  him  a  felon  and  liable  to  be  tranfported 
for  feven  years.  Perfons  harbouring  vagrants  are  liable  to  a 
fine  of  forty  (hillings,  and  to  pay  all  expences  brought  upon 
the  parifli  thereby :  in  the  fame  manner  as,  by  our  antient 
C  1 70  ]  laws,  whoever  harboured  any  ftranger  for  more  than  two 
nights,  was  anfwerable  to  the  public  for  any  oflFence  that 
fuch  his  inmate  might  commit  *. 

7.  Under  the  head  of  public  oeconomy  may  alfo  be  pro- 
perly ranked  all  fumptuary  laws  againft  luxury ^  and  extrava- 
gant expences  in  drefs,  diet,  and  the  like ;  concerning  the 
general  utility  of  which  to  a  ftate,  there  is  much  controverfy 
among  the  political  writers.  Baron  Montefquieu  lays  it 
down**,  that  luxury  is  neceflary  in  monarchies,  as  in  France; 
but  ruinous  to  democracies,   as  in  Holland.     "With  regard 

-  •  LL.  Eiv>.  c.  ij.    BraSion.  1. 3.  tr.  %.  t.  lo.  §  a.      *  Sp,  L.  b.  7.  c.  2.  and  -4. 


female  vagabonds  are  fubjeft  to  the  fame  imprifonment,  but  in  no 
inftanceare  liable  to  whipping.  32000.111.0.45.  Andthejuftice, 
or  the  court  of  quarter  feflions,  may,  if  they  think  proper,  order 
a  vagabond,  after  panifhment,  to  be  conveyed  to  his  place  of  fet- 
tlement  by  a  pafs,  but  no  juftice  of  peace  {hall  order  any  vagrant  to 
be  conveyed  by  a  pafs,  wrho  has  not  been  aftually  whipt,  or  impri- 
foned  for  at  lead  feven  days,  which  (hall  be  certified  in  the  pafs. 
32  Geo.  III.  C.45.  The  objeft  of  this  was  to  correft  an  abufe, 
which  much  prevailed,  of  removing  paupers  by  a  pafs,  who  had 
committed  no  aft  of  vagrancy,  and  who  ought  to  have  been  re- 
moved by  an  order  of  removal.  For  the  effefts  of  an  order  of 
removal  and  a  vagrant  pafs  are  very  different ;  in  the  firft  cafe,  the 
parifh  removing  bears  all  the  travelling  expences  of  the  paupers ; 
but  the  expence  of  conveying  vagrants  by  a  pafs,  is  borne  by  each 
county  through  which  they  are  carried.  And  no  appeal  lies  againft 
a  vagrant  pafs,  fo  that  the  parifti  to  which  the  vagrant  is  conveyed 
muft  be  at  the  expence  of  fending,  by  an  order  of  removal,  the 
vagrant  back  again,  or  to  fuch  place  as,  upon  inquiry,  may  be 
^.t^pi^ht  his  legal  fettlement.  3  Burn,  tit.  Vagrants,  c.  x. 
„, ,  6  therefore 
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therefore  to  England,  whofe  government, is  compounded  of 
both  fpecies,  it  may  dill  be  a  dubious  queftion  how  far  pri- 
vate luxury  is  a  public  evil ;  and  as  fuch  cognizable  by  pub- 
lic laws.  And  indeed  our  legiflators  have  feveral  times 
changed  their  fentiments,  as  to  this  point  j  for  formerly  there 
were  a  multitude  of  penal  laws  exifting,  to  reftrain  excefs 
in  apparel  '^  j  chiefly  made  in  the  reigns  of  Edward  the 
third,  Edward  the  fourth,  and  Henry  the  eighth,  againft 
piked  ftioes,  (hort  doublets,  and  long  coats ;  all  of  which 
were  repealed  by  flatute  i  Jac.  I.  c.  25.  But,  as  to  excefs 
in  diet,  there  dill  remains  one  antient  ftatute  unrepealed, 
10  Ed.  III.  ft.  3.  which  ordains,  that  no  man  {hall  be 
ferved,  at  dinner  or  fupper,  with  more  than  two  courfes ; 
except  upon  fome  great  holidays  there  fpecified,  in  which  he 
may  be  ferved  with  three.  JK/   fj.  -  ^v;  > 

8.  Next  to  that  of  luxury,  naturally  follows  the  offence  [  i?'  3 
oi  gamingy  which  is  generally  introduced  to  fupply  or  retrieve 
the  expences  occafioned  by  the  former  :  it  being  a  kind  of 
tacit  confellion,  that  the  company  engaged  therein  do,  in 
general,  exceed  the  bounds  of  their  refpedlive  fortunes ;  and 
therefore  they  caft  lots  to  determine  upon  whom  the  ruin 
fhall  at  prefent  fall,  that  the  reft  may  be  faved  a  little  longer. 
But,  taken  in  any  light,  it  is  an  offence  of  the  moft  alarming 
nature ;  tending  by  neceffary  confequence  to  promote  public 
idlenefs,  theft,  and  debauchery  among  thofe  of  a  lower  clafs ; 
and,  among  perfons  of  a  fuperior  rank,  it  hath  frequently 
been  attended  with  the  fudden  ruin  and  defolation  of  antient 
and  opulent  families,  an  abandoned  proftitution  of  every 
principle  of  honour  and  virtue,  and  too  often  hath  ended  ip 
felf-murder.  To  reftrain  this  pernicious  vice,  among  the 
inferior  fort  of  people,  the  ftatute  33  Hen.  VIII.  c.  9.  was 
made ;  which  prohibits  to  all  but  gentlemen  the  games  of 
tennis,  tables,  cards,  dice,  bowls,  and  other  unlawful  divei;- 
fions  there  fpecified  ^  unlefs  in  the  time  of  chriftmas,  under 

•^  3  Inft.  199.  or  fliove-groat.  cloyifti  cayles,  half-bowl, 

**  Lcgetling  in  the  fields,  Aide  thrift    andcoyting. 

pecuniary 
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pecuniary  pains  and  in^prifonment.     And   the   fame  law, 
and  alfo  the  ftatute  33  Geo.  II.  c.  24.  inflift  pecuniary  pe- 
nalties, as  well  upon  the  mafter  of  any  public  houfe  wherein 
fervants  are  permitted  to  game,  as  upon  the  fervants  them- 
felves  who  are  found  to  be  gaming  there.     But  this  is  not  the 
principal  ground  of  modern  complaint :  it  is  the  gaming  in 
high  life,  that  demands  the  attention  of  the  magiftrate  j  a 
paflion  to  which  every  valuable  confideration  is  made  a  facri- 
fice,  and  which  we  feem  to  have  inherited  from  our  anceftors 
the  antient  Germans ;  whom  Tacitus  *  defcribes  to  have  been 
bewitched  with  a  fpirit  of  play  to  a  moft  exorbitant  degree. 
**  They  addidi  themfelves,"  fays  he,  "  to  dice    (which  is 
**  wonderful)  when  fober,  and  as  a  ferious  employment  j  with 
**  fuch  a  mad  defire  of  winning  or  lofing,  that,  when  ftript 
"  of  every  thing  elfe,  they  will  ftake  at  laft  their  liberty 
[  172  ]  «  and   their  very  felves.     The  lofer  goes  into  a  voluntary 
"  flavery,  and,  though  younger  and  ftronger  than  his  anta- 
«  gonift,  fufFers  himfelf  to  be  bound  and  fold.  And  this  per- 
**  feveranc6  in  fo  bad  a  caufe  they  call  the  point  of  honour : 
**  ea  eji  In  re  parva pervlcacia,  ipftfidem  vocant.^*     One  would 
almoft  be  tempted  to  think  Tacitus  was  defcribing  a  modern 
Englifliman.     When  men  are  thus  intoxicated  with  fo  frantic 
a  fpirit,  laws  will  be  of  little  avail ;   becaufe  the  fame  falfe 
fenfe  of  honour,  that  prompts  a  man  to  facrifice  himfelf,  will 
deter  him  from  appealing  to  the  magiftrate.     Yet  it  is  proper 
that  laws  ftiould  be,  and  be  known  publicly,  that  gentlemen 
may  confider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repofe  in  (harpers  j  who,  if  fuccefsful  in 
play,  are  certain  to  be  paid  with  honour,  or,  if  unfuccefsful, 
have  it  in  their  power  to  be  ftill  greater  gainers  by  informing. 
For  by  ftatute  \6  Car.  11.  c.  7.  if  any  perfon  by  playing  or 
betting  fliall  lofe  more  than  1 00/.  at  one  time,  he  {hall  not 
be  compellable  to  pay  the  fame ;  and  the  winner  fliall  forfeit 
treble  the  value,  one  moiety  to  the  king,  the  other  to  the  in- 
,  former.     The  ftatute  9  Ann.  c.  14.  enafts,  that  all  bonds  and 

•  de  met.  Germ.  c.  24. 
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other  fecurities,  given  for  money  won  at  play,  or  money  lent 
at  the  time  to  play  withal,  (hall  be  utterly  void  ;  that  all 
mortgages  and  incumbrances  of  lands,  made  upon  the  fame 
confideration,  (hall  be  and  enure  to  the  ufe  of  the  heir  of  the 
mortgagor  ;  that,  if  any  perfon  at  any  time  or  fitting  lofes  10/. 
at  play,  he  may  fue  the  winner,  and  recover  it  back  byaftion 
of  debt  at  law ;  and  in  cafe  the  lofer  does  not,  any  other 
perfon  may  fue  the  winner  for  treble  the  fum  fo  loft  { 10)  j 
and  the  plaintiff  may  by  bill  in  equity  examine  the  defendant 
himfelf  upon  oath  j  and  that  in  any  of  thefe  fuits  no  privi- 
lege of  parliament  (hall  be  allowed.  The  ftatute  farther  [  '73  J 
ena6ts,  that  if  any  perfon  by  cheating  at  play  fhall  win  any 
money  or  valuable  thing,  or  fhall  at  any  one  time  or  fitting 
win  more  than  10/.  he  may  be  indi£led  thereupon,  and  fhall 
forfeit  five  times  the  value  to  any  perfon  who  will  fue  for 
it ;  and  (in  cafe  of  cheating)  fliall  be  deemed  infamous,  and 
fuffer  fuch  corporal  punifliment  as  in  cafe  of  wilful  perjury. 
By  feveral  ftatutes  of  the  reign  of  king  George  II.  *,  all  pri- 
vate lotteries  by  tickets,  cards,  or  dice,  (and  particularly  the 
games  of  faro,  baflet,  ace  of  hearts,  hazard,  paflage,  roily 
polly,  and  all  other  games  with  dice,  except  back-gammon,) 
are  prohibited  under  a  penalty  of  200/.  for  him  that  (hall 
ereft  fuch  lotteries,  and  50/.  a  time  for  the  players.     Public 

^  1%  Geo.  II.  c.  a8.     13  Geo,  II.  c.  19.     18  Geo.  II.  c.  34, 


(10)  If  the  lofer  does  not  recover  back  the  money  loft  within 
three  months,  any  other  perfon  may  recover  the  fame,  and  treble 
the  amount  befides,  with  cofts,  one  half  for  himfelf,  the  other  half 
for  the  poor.  See  i  vol.  p.  8i .  n.  20.  If  money  be  lent  to  game 
with,  it  may  be  recovered  back  as  money  lent,  though  the  bond> 
note,  or  other  fecurity  given  for  it  is  void.     2  Burr.  1077. 

A  bill  in  equity  may  be  filed  to  difcover  the  confideration  of  a 
promiffory  note  or  other  fecurity  alleged  to  be  given  for  money 
ioit  at  play,  and  to  have  it  delivered  up.  Andrews  v.  Berry, 
3  An/i.  634. 

In  an  adtion  againft  A,  to  recover  back  money  loft,  A  may 
plead  that  it  was  not  won  by  him  alone,  but  jointly  with  B. 

lotteries, 
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lotteries,  unlefs  by  authority  of  parliament,  and  all  manner 
of  ingenious  devices,  under  the  denomination  of  fales  or 
otherwife,  which  in  the  end  are  equivalent  to  lotteries,  were 
before  prohibited  by  a  great  variety  of  ftatutes  ^  under  heavy 
pecuniary  penalties.  But  particular  defcriptions  will  ever  be 
lame  and  deficient,  unlefs  all  games  of  mere  chance  are  at 
once  prohibited  ;  the  inventions  of  (harpers  being  fwifter 
than  the  punifhment  of  the  law,  which  only  hunts  them  from 
one  device  to  another.  The  ftatute  13  Geo.  II.  c.  19.  to 
prevent  the  multiplicity  of  horfe  races,  another  fund  of 
gaming,  dire£ls  that  no  plates  or  matches  under  50/.  value 
fhall  be  run,  upon  penalty  of  200/.  to  be  paid  by  the  owner 
of  each  horfe  running,  and  100/.  by  fuch  as  advertife  the 
plate  (11).     By  ftatute  18  Geo.  II.  c.  34.  the  ftatute  9  Ann. 

e  10&  II  W.  HI.  c.  17.    9  Ann.         8  Geo.I.  c.z.  §  36, 37.    9  Geo.  I.  c.  191. 
C.6.  §56.     10  Ann.  c.  a6.  §109.         §4,5.     6  Geo.  II.  c.  35.  §29,30. 


^fl)  Newmarket  and  Black  Hambleton  are  excepted,  where  a 
race  may  be  run  for  any  fum  or  flake  lefs  than  fifty  pounds.  But 
though  fuch  horfe  races  are  lawful,  yet  it  has  been  determined, 
that  they  are  games  within  the  ftatute  of  9  Ann.  c.  14.  and  that  of 
confequence  wagers  above  10/.  upon  a  lawful  horfe  race,  are  ille- 
gal. 2  £1.  Rep.  706.  A  foot  race,  and  a  race  againft  time,  have 
alfo  been  held  to  be  games  within  the  ftatute  of  gaming.  2  fVilf.  36. 
So  a  wager  to  travel  a  certain  diftance  wiihin  a  certain  time,  with 
a  poftchaife  and  a  pair  of  horfes,  has  been  confidered  of  the  fame 
nature.  6  T.  R.  499.  A  wager  for  lefs  than  10/.  upon  an  illegal 
horfe  race,  is  alfo  void  and  illegal.  4  7".  i2.  i  •  Though  the 
o^efrs  of  horfes  may  run  them  for  a  ftake  of  50/.  or  more 
at  a  proper  place  for  a  horfe  race,  yet  it  has  been  held  if  they 
run  them  upon  the  highway,  the  wager  is  illegal.     2  B.  ScP.  51. 

Wagers  in  general,  by  the  common  law,  were  lawful  contra6ts, 
and  all  wagers  may  ftill  be  recovered  in  a  court  of  juftice,  which 
are  hot  made  upon  games,  or  which  are  not  fuch  as  are  likely  to 
difturb  the  public  peace,  or  to  encourage  immorality,  or  fuch  as 
will  probably  affeft  the  interefts,  charafters,  and  feehngs  of  per- 
foni  not  parties  to  the  wager,  or  fuch  as  are  contrary  to  found  po- 
licy, or  the  general  interefts  of  the  community.  See  3  T'.  /?.  693. 
where  the  legality  of  wagers  is  fully  difcuffed. 

Where 
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is  farther  enforced,  and  fome  deficiencies  fupplied  ;  the  for- 
feitures of  that  a£l  may  now  be  recovered  in  a  court  of 
equity  ;  and,  moreover,  if  any  man  be  convicted  upon  in- 
formation or  indiftment  of  winning  or  lofmg  at  play,  or  by 
betting  at  any  one  time  10/.  or  20/.  within  twenty-four 
hours,  he  fliall  be  fined  five  times  the  fum  for  the  benefit  of 
the  poor  of  the  parifti.  Thus  careful  has  the  legiflature 
beeii  to  prevent  this  deftruftive  vice  j  which  may  Ihew  that 
our  laws  againft  gaming  are  not  fo  deficient,  as  ourf elves  [1743 
and  our  magiftrates  in  putting  thofe  laws  in  execution. 

9.  Lastly,  there  is  another  offence,  conftituted  by  a  va- 
riety of  a£ts  of  parliament  j  which  are  fo  numerous  and  fo 
confufed,  and  the  crime  itfelf  of  fo  queftionable  a  nature, 
that  I  (hall  not  detain  the  reader  with  many  obfervations 
thereupon.  And  yet  it  is  an  offence  which  the  fportfmen 
of  England  feem  to  think  of  the  higheft  importance  j  and  a 
matter,  perhaps  the  only  one,  of  general  and  national  con- 
cern :  afTociations  having  been  formed  all  over  the  kingdom 
to  prevent  it's  deftruftive  progrefs.  I  mean  the  offence  of 
deftroying  fuch  beafls  and  fowls,  as  are  ranked  under  the 
denomination  of  game  ;  which,  we  may  remember,  was  for- 
merly obferved  ^,  (upon  the  old  principles  of  the  foreft  law,) 
to  be  a  trefpafs  and  offence  in  all  perfons  alike,  who  have 

•^  See  Vol.  II.  pag.  4i7,&c. 


Whefe  a  perfon  had  given  loo/.  upon  condition  of  receiving 
300/.  if  peace  was  not  concluded  with  France  within  a  certain 
time,  and  he  afterwards  brought  his  aftion  to  recover  the  300/.) 
it  was  held,  the  wager  was  void,  as  being  inconfiflent  with  general 
policy,  but  he  was  allowed  to  recover  back  the  100/.  which  he 
had  paid,  under  a  count  for  fo  much  money  had  and  received  by 
the  defendant  to  his  ufe.  7  T.  R.  505.  So  alfo,  a  perfon  was 
permitted  to  recover  back  his  fhare  of  a  wager  againft  a  flake- 
holder  upon  a  boxing  match,  5  T.  R.  405.  the  court  not  confi- 
dering  the  conduA  of  the  plaintiff  in  thefe  inftances  fo  criminal 
as  to  deprive  him  of  the  benefit  of  their  affiflance.      See  2  S  & 

not 
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not  authority  from  the  crown  to  kill  game,  (which  is  royal 
property,)  by  the  grant  either  of  a  free  warren,  or  at  leaft  a 
oianor  of  their  own.  But  the  laws,  called  the  game  laws, 
have  alfo  inflicted  additional  punifliments  (chiefly  pecuniary) 
on  perfons  guilty  of  this  general  offence,  unlefs  they  be  peo- 
ple of  fuch  rank  or  fortune  as  is  therein  particularly  fpecified. 
All  perfons  therefore,  of  what  property  or  diftin£tion  foever, 
that  kill  game  out  of  their  own  territories,  or  even  upon  their 
own  eftates,  without  the  king's  licence  exprefled  by  the  grant 
of  a  franchife,  are  guilty  of  the  firft  original  offence,  of  en- 
croaching on  the  royal  prerogative  (12).  And  thofe  indigent 
perfons  who  do  fo,  without  having  fuch  rank  or  fortune  as  is 
generally  called  a  qualification,  are  guilty  not  only  of  the 
original  offence,  but  of  the  aggravations  alfo,  created  by  the 
ftatutes  for  preferving  the  game  :  which  aggravations  are  fo 
feverely  punifhed,  and  thofe  punifliments  fo  implacably  in- 
fli£fced,  that  the  offence  againft  the  king  is  feldom  thought  of, 
provided  the  miferable  delinquent  can  make  his  peace  with 
the  lord  of  the  manor.  The  offence,  thus  aggravated,  I  have 
ranked  under  the  prefent  head,  becaufe  the  only  rational 
footing,  upon  which  we  can  conlider  it  as  a  crime,  is,  that 
in  low  and  indigent  perfons  it  promotes  idlenefs,.  and  takes 
them  away  from  dieir  proper  employments  and  callings  ; 
C  '  75  3  ^^^^^  ^^  ^^  offence  againft  the  public  police  and  oeconomy 
of  the  commonwealth. 

The  ftatutes  for  preferving  the  game  are  many  and  va- 
rious, and  not  a  little  obfcure  and  intricate ;  it  being  re- 
marked ',  that  in  one  ftatute  only,  5  Ann.  c.  14.  there  is  falfe 
grammar  in  no  fewer  than  Qx  places,  befides  other  miftakes : 
the  occafion  of  which,  or  what  denomination  of  perfons 
were  probably  the  penners  of  thefe  ftatutes,  I  Ihall  not  at 

■  Burn's  Jufti«e,  Game,  §  3. 

(12)  This  doftrine,  fo  frequently  repeated  by  the  learned  com- 
mentator, that  no  perfon  had  originally,  or  has  now,  a  right  to 
kill  game  upon  his  own  eftate,  without  a  Ucence,  or  grant  from  the 
king,  is  controverted  at  large,  by  the  editor,  in  2  vol.  p*4i9'  "•  10. 

1 2  prefent 
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prefent  inquire.  It  is  in  general  fufficient  to  obferve,  that 
the  qualifications  for  killing  game,  as  they  are  ufually  called, 
or  more  properly  the  exemptions  from  the  penalties  inflidled 
by  the  ftatute  law,  are,  i.  The  having  a  freehold  eftate  of 
100/.  per  annum  i  there  being  fifty  times  the  property  re- 
quired to  enable  a  man  to  kill  a  partridge,  as  to  vote  for  a 
knight  of  the  {hire  :  2.  A  leafehold  for  ninety-nine  years  of 
i^ol.  per  annum  :  3.  Being  the  fon  and  heir  apparent  of  an 
efquire  (a  very  loofe  and  vague  defcription),  or  perfon  of  fu- 
perior  degree  (13):   4.  Being  the  owner,  or  keeper,  of  a 


(13)  It  is  not  neceffary  that  it  fliould  be  a  freehold,  or  a  legal 
eftate  :  for  copyhold,  or  an  equitable  eftate  of  inheritance  of  the 
clear  value  of  lOo/.  per  annum,  is  a  qualification.  But  it  is  not 
fufficient^  if  the  value,of  the  eftate  is  reduced  below  that  fum  by 
the  intereft  of  a  mortgage.  Cald.  Caf.  230.  A  life-eftate,  as  a 
church-benefice,  muft  be  of  the  clear  annual  value  of  150/.  See 
I  vol.  p.  60.  n.  9.  The  eldeft  fon  of  an  efquire,  or  of  any  perfoa 
of  higher  degree,  is  qualified  without  any  eftate,  whilft  his  father  is 
living :  but  the  father  himfelf,  though  an  efquire,  doftor,  knight, 
or  perfon  of  ftill  higher  rank,  is  not  qualified  without  having  the 
eftate  required  by  the  ftatute.  Jones  v.  Smarts  i  T.  R.  44.  It  may- 
appear  abfurd,  that  the  fon  fhould  be  qualified  when  the  father  is 
not ;  but  the  legiflature  prefumed  that  the  efquire,  dodtor,  knight, 
&c.  would  be  qualified  by  eftate ;  but  it  is  found  to  be  the  fad, 
that  many  perfons  of  fuch  rank  are  not  fo  qualified,  yet  his  heir- 
apparent  has  that  privilege  ;  a  cafe  which  was  not  thought  of,  when 
the  aft  was  paffed.  By  the  25  Geo.  III.  c.  50.  and  31  Geo.  III. 
c.  21.  every  perfon,  who  fhall  go  in  purfuit  of  game,  witliout 
taking  out  a  certificate  from  the  clerk  of  the  peace  of  the  county 
or  diftri6t  within  which  fuch  perfon  refides,  Ihall  forfeit  20/.  The 
clerk  of  the  peace  Ihall  receive  for  the  certificate  3/.  4*.  and  the 
certificate  ftiall  be  in  force  from  the  day  of  its  date  till  the  firft  of 
July  next  following.  And  if  any  perfon  (hall  produce  his  certi- 
ficate to  any  other  perfon,  who  is  in  purfuit  of  game,  he  may  de- 
mand of  him  to  (hew  his  certificate,  and  if  he  does  not,  he  may 
then  demand  of  him  his  name,  and  place  of  abode,  which,  if  he  re- 
fufes  to  give,  or  gives  a  falfe  name  or  place  of  refidence,  he  (hall 
forfeit  50/.  Thefe  penalties  may  be  recovered  by  an  aftion  with 
cofts  for  the  fole  ufe  of  the  plaintiff ;  or  by  an  information  before 
Vol.  IV.  Q     .  ajuftice 
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fdreft,  park,  chafe,  or  warren.  For  unqualified  perfons  tranf- 
greffing  thefe  laws,  by  killing  game,  keeping  engines  for  that 
purpofe,  or  even  having  game  in  their  cuftody,  or  for  perfons 
(however  qualified)  that  kill  game  or  have  it  in  pofleffion,  at 
unfeafonable  times  of  the  year,  or  unfeafbnable  hours  of  the 
day  or  night,  on  Sundays  or  on  Chriflmas  day,  there  are  va- 
rious penalties  affigned,  corporal  and  pecuniary,  by  different 
ftatutes  " ;  on  any  of  which,  but  only  on  one  at  a  time,  the 
juftices  may  convi£t  in  a  fummary  way,  or  (in  molt  of  them) 
profecutions  may  be  carried  on  at  the  affizes.  And,  laftly, 
by  ftatute  28  Geo.  II.  c.  12.  no  perfon,  however  qualified 
to  killy  may  make  merchandize  of  this  valuable  privilege,  by 
felling  or  expofing  to  fale  any  game,  on  pain  of  like  forfeiture 
as  if  he  had  no  qualification  (14). 

k  Burn's  Juftice,  tit.  Game.  « 

a  juftice  of  the  peace  :  but  in  that  cafe,  if  the  profecution  is  com- 
menced within  fix  months,  one  half  of  the  penalty  (hall  be  given  to 
the  profecutor,  and  the  other  half  to  the  king ;  but  if  the  profecu- 
tion is  commenced  after  fix  months  after  the  offence,  the  whole  pe- 
nalty (hall  go  to  the  king.  The  juftice  may  mitigate  the  penalty  to 
one  moiety,  to  be  paid  together  with  the  cofts.  And  upon  non.pay- 
ihent  of  the  penalty  and  cofts  the  party  may  be  imprifoned  three 
months.  Upon  giving  fecurity  for  the  payment  of  thefe,  he  may 
appeal  from  the  conviction  to  the  next  quarter  feflions.  But  the 
profecution  for  killing  game  without  a  licence  muft  be  commenced 
by  the  king's  attorney-general,  or  fome  officer  of  the  ftamp-duties, 
by  44  Geo.  III.  c.  98.  §  10.     3ee  i  vol.  p.  323.  «.  33. 

(14)  But  a  perfon  qualified  to  kill,  is  not  fubjeft  to  any  penalty 
for  buying  game. 
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CHAPTER     THE     FOURTEENTH. 


OF  HOMICIDE. 


TN  the  ten  preceding  chapters  we  have  confidered,  firft, 
fuch  crimes  and  mifdemefnors  as  are  more  immediately 
injurious  to  God,  and  his  holy  religion  j  fecondly,  fuch  as 
violate  or  tranfgrefs  the  law  of  nations;  thirdly,  fuch  as  more 
efpecially  afFe£l  the  king,  the  father  and  reprefentative  of  his 
people  J  fourthly,  fuch  as  more  direftly  infringe  the  rights 
of  the  public  or  commonwealth,  taken  in  its  coIle£tive  capa- 
city }  and  are  now,  laftly,  to  take  into  confideration  thofe 
which  in  a  more  peculiar  manner  afFeft  and  injure  indivi- 
duals or  private  fubjedls. 

Were  thefe  injuries  indeed  confined  to  individuals  only, 
and  did  they  affedt  none  but  their  immediate  objects,  they 
would  fall  abfolutely  under  the  notion  of  private  wrongs  ;  for 
which  a  fatisfadlion  would  be  due  only  to  the  party  injured  : 
the  manner  of  obtaining  which  was  the  fubje£l  of  our  inqui- 
ries in  the  preceding  volume.  But  the  wrongs,  which  we  are 
now  to  treat  of,  are  of  a  much  more  extenfive  confequence  ; 
I.  Becaufe  it  is  impoffible  they  can  be  committed  without  a 
violation  of  the  laws  of  nature ;  of  the  moral  as  well  as 
political  rules  of  right :  2.  Becaufe  they  include  in  them 
almoft  always  a  breach  of  the  public  peace :  3.  Becaufe  by 
their  example  and  evil  tendency  they  threaten  and  endanger 
the  fubverfion  of  all  civil  fociety.  Upon  thefe  accounts  it  is, 
that,  befides  the  private  fatisfa£tion  due  and  given  in  many  [  177  ] 
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cafes  to  the  individual,  by  a£tion  for  the  private  wrong,  the 
government  alfo  calls  upon  the  offender  to  fubmit  to  public 
punifhment  for  the  public  crime.  And  the  profecution  of 
thefe  offences  is  always  at  the  fuit  and  in  the  name  of  the 
king,  in  whom  by  the  texture  of  our  conftitution  the  jus 
g/adfif  or  executory  power  of  the  law,  entirely  refides.  Thus 
too,  in  the  old  Gothic  conftitution,  there  was  a  threefold 
punifhment  infli£ted  on  all  delinquents  :  firft,  for  the  private 
wrong  to  the  party  injured ;  fecondly,  for  the  offence  againft 
the  king  by  difobedience  to  the  laws ;  and  thirdly,  for  the 
crime  againft  the  public  by  their  evil  example  '.  Of  which 
we  may  trace  the  groundwork,  in  what  Tacitus  tells  us  of 
his  Germans  ''  j  that,  whatever  offenders  were  fined,  **  pars 
**  mul&ae  regi,  vel  civitatiy  pars  tpfty  qui  •uindicatur  vel  pro» 
**  pinquis  ejus,  exfolvitur." 

'■...■  '  '  '■  ■■■'  'f 

These  crimes  and  mifdemefnors  againft  private  fubjefls 

are  principally  of  three  kinds ;    againft  their  perfonsy  their 

habitations y  and  their  property. 

Of  crimes  injurious  to  the  perfons  of  private  fubje£bs,  the 
moft  principal  and  important  is  the  offence  of  taking  away 
that  life,  which  is  the  immediate  gift  of  the  great  Creator ; . 
and  of  which  therefore  no  man  can  be  entitled  to  deprive 
himfelf  or  another,  but  in  fome  manner  either  exprefsly 
commanded  in,  or  evidently  deducible  from,  thofe  laws 
which  the  Creator  has  given  us ;  the  divine  laws,  I  mean,  of 
either  nature  or  revelation.  The  fubje£t  therefore  of  the 
prefent  chapter  will  be  the  offence  of  homicide  or  deftroying 
the  life  of  man,  in  it's  feveral  ftages  of  guilt,  arifing  from 
the  particular  circumftances  of  mitigation  or  aggravation 
which  attend  it. 

Now  homicide,  or  the  killing  of  any  human  creature,  is 
of  three  kinds ;  juJUfiahUy  excufahle,  and  felonious.  The  firft 
has  no  (hare  of  guilt  at  all ;  the  fecond  very  little  ;  but  the 

•  Stiernhook,  /.  I.  e.j.  ^  it  m*r.  Germ,  e,  iZ. 
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third  is  the  higheft  crime  againft  the  law  of  nature  that  man 
is  capable  of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

'  ?    I.  Such  as  is  owing  to  fome  unavoidable  nece/fttyt  without 
'any  will,  intention,  or  defire,  and  without  any  inadvertence 
or  negligence  in  the  party  killing,  and  therefore  without  any 
fhadow  of  blame.     As,  for  inftance,  by  virtue  of  fuch  an 
office  as  obliges  one,  in  the  execution  of  public  juftice,  to 
put  a  malefaftor  to  death,  who  had  forfeited  his  life  by  the 
laws  and  verdi£t  of  his  country.     This  is  an  aft  of  neceffity, 
and  even  of  civil  duty ;  and  therefore  not  only  juftifiable, 
but  commendable,  where  the  law  requires  it.     But  the  law 
muft  require  it,  otherwife  it  is  not  juftifiable  :  therefore  wan- 
tonly to  kill  the  greateft  of  malefaftors,  a  felon  or  a  traitor, 
attainted,  or  outlawed,  deliberately,  uncompelled,  and  ex- 
trajudicially, is  murder  ".       For,  as  Bradton  ^  very  juftly 
obferves,    *'  ijiud  homicidium,  ft  fit  ex  livore,  vel  deleSiatione 
"  effundendi  humanum  fanguinemy  licet  jujie  occidatur  ifitf  tamen 
"  occifor    peccat    mortaliter,    propter    intentionem   corruptam" 
And  farther,  if  judgment  of  death  be  given  by  a  judge  not 
authorized  by  lawful  commiflion,   and  execution   is    done 
accordingly,  the  judge  is  guilty  of  murder  *.     And  upon  this 
account  fir  Matthew  Hale  himfelf,  though  he  accepted  the 
place  of  a  judge  of  the  common  pleas  under  Cromwell's 
government,  (fince  it  is  neceflary  to  decide  the  difputes  of 
civil  property  in  the  worft  of  times,)  yet  declined  to  fit  on 
the  crown  fide  at  the  affizes,  and  try  prifoners  j  having  very 
ftrong  objections  to  the  legality  of  the  ufurper's  commiflion* : 
a  diftinftion  perhaps  rather  too  refined  ;  fince  the  punifhment 
of  crimes  is  at  leaft  as  neceflTary  to  fociety,  as  maintaining 
the  boundaries  of  property.     Alfo  fuch  judgment,  when 
legal,  muft  be  executed  by  the  proper  officer,  or  his  ap- 
pointed deputy ;  for  no  one  elfe  is  required  by  law  to  do  it, 
which  requifition  it  is,  that  juftifies  the  homicide.     If  another 

«  I  Hal.  P.  C.  497.  •  I  Hawk.  P.  C.  70.  i  Hal.  P.  C.  497. 

''  fat.  17/0.  '  Burnet  in  hjj  life. 
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perfon  doth  it  of  his  own  head,  it  is  held  to  be  murder*: 
even  though  it  be  the  judge  himfelf  **.  It  muft  farther  be 
executed tfervato  Juris  ordine ;  it  muft  purfue  the  fentence  of 
the  court.  If  an  officer  beheads  one  who  is  adjudged  to  be 
hanged,  or  vice  verfd^  it  is  murder ' :  for  he  is  merely  minif- 
terial,  and  therefore  only  juftified  when  the  afis  under  the 
authority  and  compulfion  of  the  law  :  but  if  a  fheriff  changes 
one  kind  pf  death  for  another,  he  then  afts  by  his  own 
authority,  which  extends  not  to  the  commiflion  of  homicide, 
and  befides,  this  licence  might  occafion  a  very  grofs  abufe  of 
his  power.  The  king  indeed  may  remit  part  of  a  fentence  ; 
as  in  the  cafe  of  treafon,  all  but  the  beheading ;  but  this  is 
no  change,  no  introduftion  of  a  new  punifhment ;  and  in 
the  cafe  of  felony,  where  the  judgment  is  to  he  hangedy  the 
king  (it  hath  been  faid)  cannot  legally  order  even  a  peer  to 
be  beheaded*.  But  this  doftrine  will  be  more  fully  conr 
fidered  in  a  fubfequent  chapter. 

■  Again  ;  in  fome  cafes  homicide  is  juftifiable,  rather  by 
the  permijftony  than  by  the  abfolute  command^  of  the  law, 
either  for  the  advancement  of  public  y«/?if<',  which  without 
fuch  indemnification  would  never  be  carried  on  with  proper 
vigour ;  or,  in  {iich  inftances  where  it  is  committed  for  the 
prevention  of  fome  atrocious  crimey  which  cannot  otherwife 
be  avoided. 

2.  Homicide,  committed  for  the  advancement  of  public 
jujlicey  are;  i.  Where  an  officer,  in  the  execution  of  his 
office,  either  in  a  civil  or  criminal  cafe,  kills  a  perfon  that 
aflaults  and  refifts  him'.  2.  If  an  officer,  or  any  private 
perfon,  attempts  to  take  a  man  charged  with  felony,  and  is 
refifted ;  and,  in  the  endeavour  to  take  him,  kills  him  "■. 
This    is   fimilar    to    the    old  Gothic  conftitutions,    which 

•  1  Hal.  P.  C.  JOI.     I  Hawk.  P.  C.  "^  3  Inft.  5a.  aia. 

70.  »  I  Hal.  P.  C.  494.     1  Hawk.  P.  C. 

••  Dalt.  Juft.  c.  15a  71. 

'  Finch-  L.  31.    3  Inft.  5a.    X  Hal.  "»  x  HaL  P.C.  494. 
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(Stiernhook  informs   us  ")  ^^  fur  em,  ft  aliter  capi  non  pojfet, 
"  occidere  permitiutit."      3.  In  cafe  of  a  riot,  or  rebellious  [  iSo] 
aflembly,  the  officers  endeavouring  to  difperfe  the  mob  are 
juftifiable  in  killing  them,  both  at  common  law  *,  and  by  the  ^ 

riot  a£t,  1  Geo.  I.  c.  5.  4.  Where  the  prifoners  in  a  gaol, 
or  going  to  a  gaol,  aflault  the  gaoler  or  officer,  and  he  in  his 
defence  kills  any  of  them,  it  is  juftifiable  for  the  fake  of  pre- 
venting an  efcape  p.  5.  If  trefpaflers  in  forefts,  parks,  chafes, 
or  warrens,  will  not  furrender  themfelves  to  the  keepers, 
they  may  be  flain ;  by  virtue  of  the  ftatute  2 1  Edw.  I.  ft.  2. 
de  malefaEloribus  in  paras,  and  3  &  4  W.  &  M.  c.  10.  But 
in  all  thefe  cafes,  there  muft  be  an  apparent  neceffity  on  the 
officer's  fide ;  viz.  that  the  party  could  not  be  arrefted  or 
apprehended,  the  riot  could  not  be  fupprefled,  the  prifoners 
could  not  be  kept  in  hold,  the  deer-ftealers  could  not  but 
efcape,  unlefs  fuch  homicide  were  committed :  otherwife, 
without  fuch  abfolute  neceffity,  it  is  not  juftifiable.  6.  If 
the  champions  in  a  trial  by  battle  killed  either  of  them  the 
other,  fuch  homicide  was  juftifiable,  and  was  imputed  to 
the  juft  judgment  of  God,  who  was  thereby  prefumed  to 
have  decided  in  favour  of  the  truth  \ 

In  Ithe  next  place,  fuch  homicide  as  is  committed  for 
the  prevention  of  any  forcible  and  atrocious  crime,  is  jufti- 
fiable by  the  law  of  nature  "" ;  and  alfo  by  the  law  of  Eng- 
land, as  it  ftood  fo  early  as  the  time  of  Bradlon  *,  and  as 
ir  is  fince  declared  in  ftatute  24  Hen.  VIII.  c.  5.  If  any 
perfon  attempts  a  robbery  or  murder  of  another,  or  attempts 
to  break  open  a  houfe,  in  the  night-time,  (which  extends  alfo 
to  an  attempt  to  burn  it  %)  and  (hall  be  killed  in  fuch  at- 
tempt, the  flayer  fhall  be  acquitted  and  difcharged.  This 
reaches  not  to  any  crime  unaccompanied  with  force,  as  pick- 
ing of  pockets  i  or  to  the  breaking  open  of  any  houfe  in  thf 
day-time,  unlefs  it  carries  with  it  an  attempt  of  robbery  alfo. 

»  dejtirt  Gotb.  /.  3.  «.  5.  'I  Hawk.  P.  €.71. 

o  I  H»l.  P.  C.  495.     I  Hawk.  P.  C.  '  Puffi  L.  of  N.  1. ».  c.  5. 
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So  the  Jewifli  law,  which  punifhed  no  theft  with  death, 
makes  homicide  only  juftifiable  in  cafe  of  noBurnal  houk- 
breaking;  if  a  thief  be  found  breaking  up,  and  he  be 
C  1 8 1  J  <t  fmitten  that  he  die,  no  blood  fliall  be  fhed  for  him :  but 
**  if  the  fun  be  rifen  upon  him,  there  (hall  blood  be  flied  for 
**  him ;  for  he  fliould  have  made  full  reftitution  ".'*  At 
Athens,  if  any  theft  was  committed  by  night  it  was  lawful 
to  kill  the  criminal,  if  taken  in  the  faft  ^ :  and,  by  the 
Roman  law  of  the  twelve  tables,  a  thief  might  be  flain  by 
night  with  impunity :  or  even  by  day,  if  he  armed  himfelf 
with  any  dangerous  weapon  ^ :  which  amounts  very  nearly 
to  the  fame  as  is  permitted  by  our  own  conftitutions. 

The  Roman  law  alfo  juftifies  homicide,  when  committed 
in  defence  of  the  chaftity  either  of  one's  felf  or  relations  ^ : 
and  fo  alfo,  according  to  Selden  %  flood  the  law  in  the  Jewifti 
republic.  The  Englifh  law  likewife  juftifies  a  woman,  kill- 
ing one  who  attempts  to  ravifli  her  * :  and  fo  too  the  hufband 
or  father  may  juftify  killing  a  man,  who  attempts  a  rape 
upon  his  wife  or  daughter :  but  not  if  he  takes  them  in 
adultery  by  confent,  for  the  one  is  forcible  and  felonious, 
but  not  the  other  ''.  And  I  make  no  doubt  but  the  forcibly 
attempting  a  crime  of  a  ftill  more  deteftable  nature,  may  be 
ecjually  refitted  by  the  death  of  the  unnatural  aggreflbr.  Fcht 
the  one  uniform  principle  that  runs  through  our  own,  and 
all  other  laws,  feems  to  be  this;  that  where  a  crime,  in  itfelf 
capital,  is  endeavoured  to  be  committed  by  force,  it  is  law- 
ful to  repel  that  force  by  the  death  of  the  party  attempting. 
But  we  muft  not  carry  this  doftrine  to  the  fame  vifionary 
length  that  Mr.  Locke  does ;  who  holds  %  *'  that  all 
**  manner  of  force  without  right  upon  a  man's  perfon,  puts 
**  him  in  a  ftate  of  war  with  the  aggreflbr ;  and,  of  confe- 
**  quence,  that  being  in  fuch  a  ftate  of  war,  he  may  ]^W' 

"  Ezod.  xxii.  0.  '  de  hgib.  Hehrator.  1. 4.  t.  3. 

''  Potter.  Antiq.  b.  i.  c.  34.  •  Bac.  Elcm,  64.  i  Hiwk.  P.  C.  71. 

*  Cicpro  Milou*,3.    ^  9.  a.  4.  *  I  Hal.  P.C.  485,486. 
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«*  fully  kill  him  that  puts  him  under  this  unnatural  reftraint." 
However  juft  this  concluHon  may  be  in  a  ftate  of  uncivilized 
nature,  yet  the  law  of  England,  like  that  of  every  other 
well-regulated  community,  is  too  tender  of  the  public  peace,  [|  182  ] 
too  careful  of  the  lives  of  the  fubje£ts,  to  adopt  fo  conten- 
tious a  fyftem  ;  nor  will  fufFer  with  impunity  any  crime  to 
he  prevented  hy  deathf  unlefs  the  fame,  if  committed,  would 
aifo  be  puntfjed  by  death. 
'■•  ■  '■      '^    -  '-l;'-  ■  '  -•  ..oaoj^  «  io 

In  thefe  iriftances  oijujiifiable  homicide,  it  may  be'obfeirved 
that  the  flayer  is  in  no  kind  of  fault  whatfoever,  nor  even  in 
the  minuteft  degree  j  and  is  therefore  to  be  totally  acquitted 
and  difcharged,  with  commendation  rather  than  blame.  But 
that  is  not  quite  the  cafe  in  excufable  homicide,  the  very  liame 
whereof  imports  fome  fault,  fome  error,  or  omiflion  :  fo  tri- 
vial, however,  that  the  law  excufes  it  from  the  guilt  of  fe- 
lony, though  in  ftri£tnefs  it  judges  it  defervingof  fome  little 
degree  of  punifliment. 

Excusable  homicide  is  of  two  forts ;  either  per  infor- 
tuniunii  by  mifadventure ;  ory^  defendendoi  upon  a  principle 
of  felf-prefervation.  We  will  firft  fee  wherein  thefe  two  fpe- 
cies  of  homicide  are  diftin£l,  and  then  wherein  they  agree. 

I.  Homicide  per  infortunium  or  mifadventure^  is  where  a 
man,  doing  a  lawful  aft,  without  any  intention  of  hurt,  un- 
fortunately kills  another :  as  where  a  man  is  at  work  with  a 
hatchet,  and  tlie  head  thereof  flies  off  and  kills  a  ftander-by  \ 
or  where  a  perfon  qualified  to  keep  a  gun,  is  (hooting  at  a 
xnark,  and  undefignedly  kills  a  man**:  for  the  aft  is  law- 
ful, and  the  eflFeft  is  merely  accidental.  So  where  a  parent 
is  moderately  correfting  his  child,  a  mafter  his  apprentice  or 
fcholar,  or  an  officer  punifliing  a  criminal,  and  happens  to 
occafion  his  death,  it  is  only  mifadventure :  for  the  aft  of 
•correftion  was  lawful :  but  if  he  exceeds  the  bounds  of  mo- 
deration, either  in  the  manner,  the  inflrument,  or  the  quan- 

"  1  Hawk.  P.  C.  73, 74' 
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tity  of  punifhment,  and  death  enfues,  It  is  manflaughter  at 
leaft,  and  in  fome  cafes  (according  to  the  circumflances) 
murder  *  j  for  the  a6l  of  immoderate  corre£tion  is  unlawful. 
[1^3  3  Thus  by' an  edi£l  of  the  emperor  Conftan tine  ^,  when  the 
rigour  of  the  Roman  law  with  regard  to  flaves  began  to  relax 
and  foften,  a  mafter  was  allowed  to  chaftife  his  flave  with 
rods  and  imprifonment,  and,  if  death  accidentally  enfued, 
he  was  guilty  of  no  crime  :  but  if  he  {truck  him  with  a  club 
or  a  ftone,  and  thereby  occafioned  his  death;  or  if  in  any 
other  yet  grofler  manner,  "  immoderate  fuo  jure  utatury  tunc 
"  reus  homic'tdiiftt.^* 

But  to  proceed.  A  tilt  or  tournament,  the  martial  di- 
verfion  of  our  anceilors,  was  however  an  unlawful  a^  ;  and 
fo  are  boxing  and  fword-playing,  the  fucceeding  amufement 
of  their  pofterity :  and  therefore  if  a  knight  in  the  former 
cafe,  or  a  gladiator  in  the  latter,  be  killed,  fuch  killing  is 
felony  or  manflaughter.  But,  if  the  king  command  or  per- 
mit fuch  diverfion,  it  is  faid  to  be  only  mifadventure  \  for 
then  the  aft  is  lawful  5.  In  like  manner  as,  by  the  laws  both 
of  Athens  and  Rome,  he  who  killed  another  in  the  pancra- 
tium,  or  public  games  authorized  or  permitted  by  the  ftate, 
was  not  held  to  be  guilty  of  homicide  **.  Likewife  to  whip 
another's  horfe,  whereby  he  runs  over  a  child  and  kills  him, 
is  held  to  be  accidental  in  the  rider,  for  he  had  done  nothing 
unlawful :  but  manflaughter  in  the  perfon  who  whipped  him, 
for  the  a£l  was  a  trefpafs,  and  at  befl:  a  piece  of  idlenefs, 
of  inevitably  dangerous  confequence '.  And  in  general,  if 
death  enfues  in  confequence  of  an  idle,  dangerous,  and  un- 
lawful fport,  as  {hooting  or  calling  {lones  in  a  town,  or  the 
barbarous  diverlion  of  cock-throwing,  in  thefe  and  6milar 
cafes,  the  flayer  is  guilty  of  manflaughter,  and  not  mifadven- 
ture only,  for  thefe  are  unlawful  afts ''. 

2.  Homicide  in  f elf -defence,  oxfe  defendendo,  upon  a  fud- 
den  aflray,  is  alfo  excufable,  rather  than  juftifiable,  by  the 

«  I  Hal.  p.  C.  473, 474.       '  »lHawk.P.C.73. 

'  Cel.  /.  9.  M4.  ^  IhU.  74.    I  Hal.  P.  C.  47a-    ^oft. 
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EngHfh  law.  This  fpecies  of  felf-defence  muft  be  diilin- 
guiflied  from  that  juft  now  mentioned,  as  calculated  to  hin- 
der the  perpetration  of  a  capital  crime ;  which  is  not  only 

,  a  matter  of  excufe,  but  of  juftification.    But  the  felf-defence,  [  184  ] 
which  we  are  now  fpeaking  of,  is  that  whereby  a  man  may 
prote£l  himfelf  from  an  aflault  or  the  like,  in  the  courfe  of 
a  fudden  brawl  or  quarrel,  by  killing  him  who  aflaults  h.ia\. 

.And  this  is  what  the  law  expreffes  by  the  word  chance-medleyy 
at  (as  fome  rather  choofe  to  write  it)  chaud-medley,  the  for- 
mer of  which  in  its  etymology  fignifies  a  cafual  affray,  the 
latter  an  affray  in  the  heat  of  blood  or  paffion ;  both  of  them 
of  pretty  much  the  fame  import :  but  the  former  is  in  common 
fpeech  too  often  erroneoufly  applied  to  any  manner  of  ho- 
micide by  mifadventure ;  whereas  it  appears  by  the  ftatute 
24  Hen.  VIII.  c.  5.  and  our  antient  books  V  that  it  is  prq- 

.  perly  applied  to  fuch  killing  as  happens  in  felf-defence  upon 
a  fudden  rencounter  ".     This  right  of  natural  defence  does 

.not  imply  a  right  of  attacking  :  for,  inftead  of  attacking  one 
another  for  injuries  paft  or  impending,  men  need  only  have 
recourfe  to  the  proper  tribunals  of  juftice.  They  cannot 
therefore  legally  exercife  this  right  of  preventive  defence,  but 
in  fudden  and  violent  cafes  when  certain  and  immediate 
fuffering  would  be  the  confequence  of  waiting  for  the  adifl- 
ance  of  the  law.  Wherefore  to  excufe  homicide  by  the  plea 
of  felf-defence,  it  mufl  appear  that  the  flayer  had  no  other 
poilible  (or,  at  leaft,  probable)  means  of  efcaping  from  his 

,  aflailant. 

It  is  frequently  difficult  to  diflinguifh  this  fpecies  of  ho- 
micide (upon  chance-medley  in  felf-defence)  from  that  of  maa- 
.  flaughter,  in  the  proper  legal  fenfe  of  the  word  °.  But  the 
true  criterion  between  them  feems  to  be  this :  when  both 
parties  are  adlually  combating  at  the  time  when  the  mortal 
ftroke  is  given,  the  flayer  is  then  guilty  of  manflaughter  j  but 
if  the  flayer  has  not  begun  the  fight,  or  (having  begun)  en- 
deavours to  decline  any  farther  flruggle,  and  afterwards, 

'  Staunf.  p.  C.  16.  "  3  Inft.  S5' 

"  3  Inft.  ss.  57.    Foft.  »75,  %'/6. 
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being  clofely  preffed  by  his  antagonift,  kills  him  to  avoid  his 
own  deftruftion,  this  is  homicide  excufable  by  felf-defence ". 
For  which  reafon  the  law  requires,  that  the  perfon,  who  kills 
another  in  his  own  defence,  (hould  have  retreated  as  far  as  he 
[  1 85  ]  conveniently  or  fafely  can,  to  avoid  the  violence  of  the  afTault, 
before  he  turns  upon  his  afTailant ;  and  that  not  fadlitioufly,  or 
in  order  to  watch  his  opportunity,  but  from  a  real  tendernefs 
of  (bedding  his  brother's  blood.  And  though  it  may  be 
cowardice,  in  time  of  war  between  two  independent  nations, 
to  flee  from  an  enemy ;  yet  between  two  fellow-fubje£l:s  the 
law  countenances  no  fuch  point  of  honour  :  becaufe  the  king 
and  his  courts  are  the  vindices  wjuriarum,  and  will  give  to  the 
party  wronged  all  the  fatisfaftion  he  deferves  p.  In  this  the 
civil  law  alfo  agrees  with  ours,  or  perhaps  goes  rather  far- 
ther ;  **  qui  cum  aliter  tueri  fe  non  pojfunty  damni  culpam 
«*  dederint,  innoxii  funf^."  The  party  afiaulted  muft  there- 
fore flee  as  far  as  he  conveniently  can,  either  by  reafon  of 
fome  wall,  ditch,  or  other  impediment ;  or  as  far  as 
the  fiercenefs'  of  the  aflTault  will  permit  him  ^ :  for  it  may 
be  fo  fierce  as  not  to  allow  him  to  yield  a  ftep,  without 
manifeft  danger  of  his  life,  or  enormous  bodily  harm  j  and 
then  in  his  defence  he  may  kill  his  aflfailant  inftantly.  And 
this  is  the  dodlrine  of  univerfal  juftice  %  as  well  as  of  the 
municipal  law. 

And  as  the  manner  of  the  defence,  fo  is  alfo  the  time  to 
be  confidered  :  for  if  the  perfon  aflfaulted  does  not  fall  upon 
the  aggreflbr  till  the  affray  is  over,  or  when  he  is  running 
away,  this  is  revenge,  and  not  defence.  Neither,  under  the 
colour  of  felf-defence,  will  the  law  permit  a  man  to  fcreen 
himfelf  from  the  guilt  of  deliberate  murder  :  for  if  two  per- 
fons,  A  and  B,  agree  to  fight  a  duel,  and  A  gives  the  firft 
onfet,  and  B  retreats  as  far  as  he  fafely  can,  and  then  kills  A, 
this  is  murder  ;  becaufe  of  the  previous  malice  and  concerted 
defign  *.     But  if  A  upon  a  fudden  quarrel  aflaults  B  firft,  and 

•Foft.  177.  '  I  Hal.  P.  c.  483. 
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upon  B's  returning  the  afTault,  A  really  and  bonS  fide  flees  ; 
and,  being  driven  to  the  wall,  turns  again  upon  B  and  kills 
him  :  this  may  be  fe  defendendo  according  to  fome  of  our 
writers";  though  others"  have  thought  this  opinion  too  [186} 
favourable ;  inafmuch  as  the  neceffity,  to  which  he  is  at  laft 
reduced,  originally  arofe  from  his  own  fault.  Under  this 
excufe,  of  felf-defence,  the  principal  civil  and  natural  rela- 
tions are  comprehended  ;  therefore  mafter  and  fervant,  parent 
and  child,  hufband  and  wife,  killing  an  aflailant  in  the  necef- 
fary  defence  of  each  other  refpeftively,  are  excufed  j  the  aft 
gf  the  relation  affifting  being  conftrued  the  fame  as  the  aft 
of  the  party  himfelf  *. 

There  is  one  fpecies  of  homicide  fe  defendendo^  where 
the  party  flain  is  equally  innocent  as  he  who  occaHons  his 
death  :  and  yet  this  homicide  is  alfo  excufable  from  the  great 
univerfal  principle  of  felf-prefervation,  which  prompts  every 
man  to  fave  his  own  life  preferably  to  that  of  another,  where 
one  of  them  muft  inevitably  perifli.  As,  among  others,  in 
that  cafe  mentioned  by  lord  Bacon^,  where  two  perfons,  being 
fliipwrecked,  and  getting  on  the  fame  plank,  but  finding  it 
not  able  to  fave  them  both,  one  of  them  thrufts  the  other 
from  it,  whereby  he  is  drowned.  He  who  thus  preferves 
his  own  life  at  the  expence  of  another  man's  is  excufable 
through  unavoidable  neceffity,  and  the  principle  of  felf-de- 
fence ;  fince  their  both  remaining  on  the  fame  weak  plank  is 
a  mutual,  though  innocent,  attempt  upon,  and  an  endanger- 
ing of,  each  other's  life.  '■  -  -  •  • 

Let  us  next  take  a  view  of  thofe  circumftances  wherein 
thefe  two  fpecies  of  homicide,  by  mifadventure  and  felf-de- 
fence, agree  ;  and  thofe  are  in  their  blame  and  punifhment. 
For  the  law  fets  fo  high  a  value  upon  the  life  of  a  man,  that 
it  always  intends  fome  mifbehaviour  in  the  perfon  who  takes 
it  away,  unlefs  by  the  command  or  exprefs  permiffion  of  the 
law.     In  the  cafe  of  mifadventure,  it  prefumes  negligence,  or 

^  I  Hal.  P.  C.  4Z8.  .       "  I  Hal.  P.  C.  448. 
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at  leaft  a  want  of  fufficient  caution  in  him  who  was  fo  un- 
fortunate as  to  commit  it ;  who  therefore  is  not  altogether 
faultlefs '.  And  as  to  the  neceffity  which  excufes  a  man 
[  187  ]  who  kills  another  fe  defendendoy  lord  Bacon  '  entitles  it  ne- 
cejfttas  culpabilisi  and  thereby  diftinguifhes  it  from  the  former 
neceffity  of  killing  a  thief  or  a  malefactor.  For  the  law  in- 
tends that  the  quarrel  or  aflault  arofe  from  fome  unknown 
wrong,  or  fome  provocation,  either  in  word  or  deed :  and 
fince  in  quarrels  both  parties  may  be,  and  ufually  are,  in 
fome  fault  \  and  it  fcarce  can  be  tried  who  was  originally  in 
the  wrong ;  the  law  will  not  hold  the  furvivor  entirely  guilt- 
lefs.  But  it  is  clear,  in  the  other  cafe,  that  where  I  kill  a 
thief  that  breaks  into  my  houfe,  the  original  default  can 
never  be  upon  my  fide.  The  law  befides  may  have  a  farther 
view,  to  make  the  crime  of  homicide  more  odious,  and  to 
caution  men  how  they  venture  to  kill  another  upon  their  own 
private  judgment ;  by  ordaining,  that  he  who  flays  his  neigh- 
bour, without  an  exprefs  warrant  from  the  law  fo  to  do,  fliall 
in  no  cafe  be  abfolutely  free  from  guilt. 

Nor  is  the  law  of  England  fingular  in  this  refpedl.  Even 
the  flaughter  of  enemies  required  a  folemn  purgation  among 
the  Jews ;  which  implies  that  the  death  of  a  man,  however 
it  happens,  will  leave  fome  ftain  behind  it.  And  the  mo- 
(aical  law  ^  appointed  certain  cities  of  refuge  for  him  **  who 
«»  killed  his  neighbour  unawares :  as  if  a  man  goeth  into 
*«  the  wood  with  his  neighbour  to  hew  wood,  and  his  hand 
**  fetcheth  a  ftroke  with  the  axe  to  <:ut  down  a  tree,  and  the 
*<  head  flippeth  from  the  helve,  and  lighteth  upon  his  neigh- 
*'  hour  that  he  die,  he  fhall  flee  unto  one  of  thefe  cities  and 
**  live."  But  it  feems  he  was  not  held  wholly  blamelefs, 
any  more  than  in  the  Englifh  law  j  fince  the  avenger  of  blood 
might  flay  him  before  he  reached  his  afylum,  or  if  he  after- 
wards ftirred  out  of  it  till  the  death  of  the  high  prieft.  In 
the  imperial  law  likewife  *=  cafual  homicide  was  excufed,  by 

»  1  Hawk.  P.  C.  7».  *•  Numb,  c  iS-  »nd  Deut.  c.  19. 

•Elein.c.j.  CCW.9.J6.J. 
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the  indulgence  of  the  emperor  figned  with  his  own  fign 
manual,  "  annotationt  principis  .•"  otherwife  the  death  of  a 
man,  however  committed,  was  in  fome  degree  punifliable. 
Among  the  Greeks  ^  homicide  by  misfortune  was  expiated 
by  voluntary  banilhment  for  a  year  ^.  In  Saxony  a  fine  is  [  i  i 
paid  to  the  kindred  of  the  flain ;  which  alfo,  among  the 
Weftern  Goths,  wjis  little  inferior  to  that  of  voluntary  ho- 
micide ' :  and  in  s  France  no  perfon  is  ever  abfolved  in  Cafes 
of  this  nature,  without  a  largefs  to  the  poor,  and  the  charge 
of  certain  mafles  for  the  foul  of  the  party  killed. 

The  penalty  inflifted  by  our  laws  is  faid  by  fir  Edward 
Coke  to  have  been  antiently  no  lefs  than  death  ^ ;  which 
however  is  with  reafon  denied  by  later  and  more  accurate 
writers  \  It  feems  rather  to  have  confifted  in  a  forfeiture, 
fome  fay  of  all  the  goods  and  chattels,  -others  of  only  part 
of  them,  by  way  of  fine  or  weregild^ :  which  was  probably 
difpofed  of,  as  in  France,  in  pios  ufus,  according  to  the  hu- 
mane fuperftition  of  the  times,  for  the  benefit  of  his  foul 
who  was  thus  fuddenly  fent  to  his  account,  with  all  his 
imperfeftions  on  his  head.  But  that  reafon  having  long 
ceafed,  and  the  penalty  (efpecially  if  a  total  forfeiture)  grow- 
ing more  fevere  than  was  intended,  in  proportion  as  per- 
fonal  property  has  become  more  confiderable,  the  delin- 
quent has  now,  and  has  had  as  early  as  our  records  will 
reach',  a  pardon  and  writ  of  refl:itution  of  his  goods  as  a 
matter  of  courfe  and  right,  only  paying  for  fuing  out  the 
fame".  And  indeed  to  prevent  this  expence,  in  cafes 
where  the  death  has  notorioufly  happened  by  mifadventure 

*  Plato,  de  Leg.  lib.  9.  '  Stiemh.  dejure  Goth.  1. 3.  c.  4. 

'  To  this  expiation   by  banithment  «  De  Morney,  on  the  digeft. 

the  fpirit  of  Patroclus  in  Homer  may  '^  a  Inft.  148.  315. 

be    thought    to    allude,  when  he  re-  '  i  Hal.  P.  0.425.     i  Hawk.  P.C. 
minds  Achilles,    in    the    twenty-third     75.    Foft.  »8a,  &c. 

Iliad,  that  when  a  child  he  was  obliged  '^  Foil.  187. 

to  flee  his  country  for  cafually  killing  '  Foft.  483. 

his  play-fellow ;  «  unmet  oi»  iiiXut."  •"  %  Hawk.  P.  C.  381. 

>•  or 
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or  In  felf-defence,  the  juidges  will  ufually  permit  (If  not 
dice^)  a  general  verdidl  of  acquittal "  { i ). 

III.  Felonious  homicide  is  an  aft  of  a  very  different  na- 
ture from  the  former,  being  the  killing  of  a  human  creature,! 
of  any  age  or  fex,  without  juftification  or  excufe.  This  may 
be  done  either  by  killing  one's  felf,  or  another  man. 

C  189  ]  Self-murder,  the  pretended  heroifm,  but  real  cowardice,' 
of  the  Stoic  philofophers,  who  deftroyed  themfelves  to  avoid 
thofe  ills  which  they  had  not  the  fortitude  to  endure,  though 
the  attempting  it  feems  to  be  countenanced  by  the  civil 
law  **,  yet  was  puniflied  by  the  Athenian  law  with  cut- 
ting off  the  hand  which  committed  the  defperate  deed**. 
And  alfo  the  law  of  England  wifely  and  religioufly  confiders, 
that  no  man  hath  a  pbwer  to  deftroy  life,  but  by  commiflion 
from  God,  the  author  of  it :  and  as  the  fuicide  is  guilty  of 
a  double  offence:  one  fpiritual,  in  evading  the  prerogative 
of  the  Almighty,  and  rufhing  into  his  immediate  prefence 
uncalled  for :  the  other  temporal,  againft  the  king,  who  hath 
an  intereft  in  the  prefervation  of  all  his  fubje£ts ;  the  law! 
^  has  therefore  ranked  this  among  the  higheft  crimes,  making 
it  a  peculiar  fpecies  of  felony,  a  felony  committed  on  one's 
felf.  And  this  admits  of  acceffories  before  the  fa£t,  as  well 
as  other  felonies  ;  for  if  one  perfuades  another  to  kill  himfelf, 
and  he  does  fo,  the  advifer  is  guilty  of  murder  "i.  ^felo  de- 
ft therefore  is  he  that  deliberately  puts  an  end  to  his  own 
exiftence,  or  commits  any  unlawful  malicious  aft,  the  con- 
iequence  of  which  is  his  own  death :  as  if  attempting  to  kill 
another,  he  runs  upon  his  antagonift's  fword :  or  ihooting 

"  Foft<  a88.  "  aut  fudore,  mart  malu'it,  non  anitsad' 

"  "  St  quit    hupattentia    dtlorit,  aut    "  vertatur  in  eum"     Ff. 49.  16.  6. 
*'  taedio  tntae,   aut  morbo,  aut  furore,         ^  Pot.  Antiq.  b.  I.  c,  26. 

"J  Keilw.  136. 

( I )  Where  the  homicide  does  not  amount  to  murder  or  man- 
daughter,  it  is  now  the  univerfal  pradicc  to  dire£i  an  acquittal. 

15  at 
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at  another  the  gun  burfts  and  kills  himfelf  ^  The  party 
muft  be  of  years  of  difcretion,  and  in  his  fenfes,  elfe  it  is 
no  crime.  But  this  excuf&  ought  not  to  be  drained  to  that 
length,  to  which  our  coroner's  juries  are  apt  to  carry  it,  viz. 
that  the  very  aft  of  fuicide  is  an  evidence  of  infanity ;  as  if 
every  man,  who  a£f  s  contrary  to  reafon,  had  no  reafon  at  all : 
for  the  fame  argument  would  prove  every  other  criminal  non 
composy  as  well  as  the  feif-murderer.  The  law  very  rationally 
judges,  that  every  melancholy  or  hypochondriac  fit  does  not 
deprive  a  man  of  the  capacity  of  difceming  right  from 
wrong ;  which  is  neceflary,  as  was  obferved  in  a  former 
chapter*,  to  form  a  legal  excufe.  And  therefore  if  a  realC  ^9°  3 
lunatic  kills  himfelf  in  a  lucid  interval,  he  is  a  felo  defe  as 
much  as  another  man  '  (2). 

"•  I  Hawk.  P.  C.  68.      i  Hal.  P.  C.         '^Seepag.a4. 
413.  'I  Hal.  P.  C.  41 2. 


(2)  Suicide  is  a  proof  of  cowardice  rather  than  of  courage,  and 
as  the  fear  of  difgrace  and  punifhment  is  known  to  operate  ftrongly 
upon  the  minds  of  thofe  who  are  confidered  lunatic,  I  have  often 
thought  that  it  would  be  a  wife  law  if  the  prefent  diftinftion  and 
confequences  of  infanity  and  fanity  in  the  cafe  of  fuicide  were 
abolifhed,  and  it  were  enafted  that  the  coroner  in  every  inftance 
when  his  jury  had  found  that  the  perfon  deceafed  had  been  the 
author  of  his  own  death,  fliould  be  direfted  to  deliver  the  dead 
body  to  the  furgeons  to  be  anatomifed. 

The  hves  of  many,  more  efpecially  of  the  female  fex,  would  be 
preferved,  and  the  valuable  fcience  of  chirurgery  would  be  im- 
proved. 

The  inftances  of  females  attempting  or  committing  fuicide  are 
now  very  numerous.  There  is  reafon  to  think  that  they  fuppofe  it 
an  honourable  proof  of  fortitude  or  of  faithful  attachment  to  an 
objeft,  who  has  occafioned  difappointment ;  this  can  only  be  coun- 
terafted  by  the  apprehenfion  that  their  bodies  will  be  mangled  by 
the  furgeon's  knife,  and  expofed  to  public  view. 

Many  are  found  infane  by  a  coroner's  jury  who  have  done  no 
irrational  aft  or  given  no  proofs  of  infanity  before  the  &&.  of  fuicide. 

Vol.  IV.  R  .  and 
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But  now  the  queftion  follows,  what  punifliment  can 
human  laws  infli«St  on  one  who  has  withdrawn  himfelf  from 
their  reach  ?  They  can  only  aft  upon  what  he  has  left 
behind  him,  his  reputation  and  fortune :  on  the  former  by 
an  ignominious  burial  in  the  highway,  with  a  ftake  driven 
through  his  body ;  on  the  latter,  by  a  forfeiture  of  all  his 
goods  and  chattels  to  the  king  :  hoping  that  his  care  for  either 
his  own  reputation,  or  the  welfare  of  his  family,  would  be 
fome  motive  to  reftrain  him  from  fo  defperate  and  wicked 
an  aft.  And  it  is  obfervable,  that  this  forfeiture  has  relation 
to  the  time  of  the  aft  done  in  the  felon's  lifetime,  which  was 
the  caufe  of  his  death.  As  if  hufband  and  wife  be  pofleffed 
jointly  of  a  term  of  years  in  land,  and  the  hufband  drowns 
himfelf  •,  the  land  (hall  be  forfeited  to  the  king,  and  the  wife 
(hall  not  have  it  by  furvivorftiip.  For  by  the  aft  of  cafting 
himfelf  into  the  water  he  forfeits  the  term,  which  gives  a 
title  to  the  king,  prior  to  the  wife's  title  by  furvivorfhip, 
which  could  not  accrue  till  the  inftant  of  her  .hufband's 
death  ".  And  though  it  mud  be  owned  that  the  letter  of  the 
law  herein  borders  a  little  upon  feverity,  yet  it  is  fome  alle- 
viation that  the  power  of  mitigation  is  left  in  the  breaft  of 
the  fovereign,  who  upon  this  (as  on  all  other  occaflons)  is 
reminded  by  the  oath  of  his  office  to  execute  judgment  in 
mercy. 

The  other  fpecies  of  criminal  homicide  is  that  of  killing 
another  man.  But  in  this  there  are  alfo  degrees  of  guilt, 
which  divide  the  offence  into  manjlaughter  and  murder.  The 
difference  between  which  may  be  partly  collefted  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles, 

"  Finch.  L.  ai6. 


and  who  would  never  have  been  found  infane  by  a  jury  at  the 
afEzes  under  the  direftion  of  a  judge,  if  they  had  killed  any  other 
perfon.  Yet  the  principles  of  the  law  in  both  cafes  are  precifely 
the  fame. 

.13  *^^ 
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and  principally  confifts  in  this,  that  manflaughter  (when  vo- 
luntary) arifes  from  the  fudden  heat  of  the  paffions,  murder 
from  the  wickednefs  of  the  heart. 

I.  Manslaughter  is  therefore  thus  defined  %  the  un-  [  191  ] 
lawful  killing  of  another  without  malice  either  exprefs  or 
implied  :  which  may  be  either  voluntarily,  upon  a  fudden 
heat ;  or  involuntarily,  but  in  the  commiffion  of  fome  un- 
lawful a£l.  Thefe  were  called  in  the  Gothic  conftitutions 
"  homkidia  vulgaria  ;  quae  aut  cafuy  aut  etiam  fponte  commit" 
**  iufjtttrjjed  in  fubiianeo  quodam  iracnndiae  colore  et  impetu  *." 
And  hence  it  follows,  that  in  manflaughter  there  can  be  no 
accefTaries  before  the  fa£t ;  becaufe  it  muft  be  done  without 
premeditation. 

As  to  the  firft,  or  voluntary  branch  :  if  upon  a  fudden 
quarrel  two  perfons  fight,  and  one  of  them  kills  the  other, 
this  is  manflaughter :  and  fo  it  is,  if  they  upon  fuch  an  occa- 
fion  go  out  and  fight  in  a  field  j  for  this  is  one  continued  adl 
of  pafllon  ^ :  and  the  law  pays  that  regard  to  human  frailty, 
as  not  to  put  a  hafty  and  deliberate  a£t  upon  the  fame  footing 
with  regard  to  guilt.  So  alfo  if  a  man  be  greatly  provoked, 
as  by  pulling  his  nofe,  or  other  great  indignity,  aiid  imme- 
diately kills  the  aggreflTor,  though  this  is  not  excufabley?  de- 
fendendoi  fince  there  is  no  abfolute  neceflity  for  doing  it  to 
preferve  himfelf  j  yet  neither  is  it  murder,  for  there  is  no 
previous  malice ;  but  it  is  manflaughter  ^.  But  in  this,  and 
in  every  other  cafe  of  homicide  upon  provocation,  if  there 
be  a  fufficient  cooling-time  for  pafllon  to  fubfide  and  reafon 
to  interpofe,  and  the  perfon  fo  provoked  afterwards  kills  the 
other,  this  is  deliberate  revenge  and  not  heat  of  blood,  and 
accordingly  amounts  to  murder  ^.  So  if  a  man  takes  another 
in  the  aft  of  adultery  with  his  wife,  and  kills  him  directly 
upon  the  fpot ;    though  this  was    allowed  by  the  laws  of 

"  I  HaL  P.  C.  466.  y  Kelyng.  IJ5. 

*  Stiernh.  dejure  Goth.  A  3.  *:,  /).  a  Foft,  »96. 

»  I  Hawk.  P.C.82. 

R  2  Solon, 
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Solon  %  as  likewife  by  the  Roman  civil  law,  (if  the  adulterer 
was  found  in  the  hufband's  own  houfe'',)  and  alfo  among 
the  antient  Goths  *=;  yet  in  England  it  is  not  abfolutely 
ranked  in  the  clafs  of  juftifiable  homicide,  as  in  cafe  of  a 
C  *92  3  forcible  rape,  but  it  is  manflaughter  "*.  It  is  however  the 
loweft  degree  of  it ;  and  therefore  in  fuch  a  cafe  the  court 
dire£led  the  burning  in  the  hand  to  be  gently  infli£led, 
becaufe  there  could  not  be  a  greater  provocation '.  Man- 
flaughter  therefore  on  a  fudden  provocation  differs  from  ex- 
cufable  homicide  fe  defer.dendo  in  this :  that  in  one  cafe  there 
is  an  apparent  necefhty,  for  felf-prefervation,  to  kill  the  ag- 
greflbr :  in  the  other  no  necefiity  at  all,  being  only  a  fudden 
a6^  of  revenge. 

The  fecond  branch,  or  involuntary  manflaughter,  differs 
alfo  from  homicide  excufable  by  mifadventure,  in  this ;  that 
mifadventure  always  happens  in  confequence  of  a  lawful  aft, 
but  this  fpecies  of  manflaughter  in  confequence  of  an  un- 
lawful one.  As  if  two  perfons  play  at  fword  and  buck- 
> ,  ler,  unlefs  by  the  king's  command,  and  one  of  them  kills 
the  other :  this  is  manflaughter,  becaufe  the  original  aft  was 
unlawful ;  but  it  is  not  murder,  for  the  one  had  no  intent  to 
rfo  the  other  any  perfonal  mifchief^  So  where  a  perfon 
does  an  aft,  lawful  in  itfelf,  but  in  an  unlawful  manner, 
and  without  due  caution  and  circumfpeftion  :  as  when  a 
workman  flings  down  a  flone  or  piece  of  timber  into  the 
flreet,  and  kills  a-  man  ;  this  may  be  either  mifadventure, 
manflaughter,  or  murder,  according  to  the  circumflances 
under  which  the  original  aft  was  done:  if  it  were  in  a 
country  village,  where  few  pafTengers  are,  and  he  calls  out 
to  all  people  to  have  a  care,  it  is  a  mifadventure  only  ;  but  if 
it  were  in  London,  or  other  populous  town,  where  people 
are  continually  paffmg,  it  is  manflaughter,  though  he  gives 
loud  warning  ' ;  and  murder,  if  he  knows  of  their  paffmg, 

»  Plutarch,  in  vit.  Solon.  '  Sir  T.  Raym.  a i a. 

" /y:  48.  5.  24.  f3lnft.56. 

'  Stieriih.  i/eyWf  Go/A. /.  3.  «.  a.  «  Kef.  40. 

"  1  Hal.  1>.  C.  486. 

and 
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and  gives  no  warning  at  all,  for  then  it  is  malice  againft 
all  mankind  •".  And,  in  general,  when  an  involuntary  kill- 
ing happens  in  confequence  of  an  unlawful  aft,  it  will  be 
either  murder  or  manflaughter ',  according  to  the  nature  of 
the  aft  which  occafioned  it.  If  it  be  in  profecution  of  a 
felonious  intent,  or  in  its  confequences  naturally  tended  to  [  iqt  ] 
bloodflied,  it  will  be  murder ;  but,  if  no  more  was  intended 
than  a  mere  civil  trefpafs,  it  will  only  amount  to  man«- 
llaughter  K 

Next,  as  to  the  punijhment  of  this  degree  of  homicide  : 
the  crime  of  manflaughter  amounts  to  felony,  but  within  the 
benefit  of  clergy;  and  the  offender  fhall  be  burnt  in  the 
hand,  and  forfeit  all  his  goods  and  chattels  (3). 

But  there  is  one  fpecies  of  manflaughter  which  is  pu- 
nifhed  as  murder,  the  benefit  of  clergy  being  taken  away 
from  it  by  ftatute  j  namely,  the  offence  of  rtioxtaW-^  Jiabbing 
another,  though  done  upon  fudden  provocation.  For  by 
ftatute  I  Jac.  I.  c.  8.  when  one  thrufts  or  ftabs  another,  not 
then  having  a  weapon  drawn,  or  who  hath  not  then  firft 
ftricken  the  party  ftabbing,  fo  that  he  dies  thereof  within 
fix  months  after,  the  offender  (hall  not  have  the  benefit  of 
clergy,  though  he  did  it  not  of  malice  aforethought.  This 
ftatute  was  made  on  account  of  the  frequent  quarrels  and 
ftabbings  with  fhort  daggers,  between  the  Scotch  and  the 

^  3  Inft.  57.  ceives  into  his  boat   or  barge  a  greater 

'  Our   ftatute  law  has  fevercly  ani-  number  of  perfons  than  the  aft  allows, 

madverted  on  one  fpecies  of  criminal  and  any  paflenger  (hall  then  be  drown- 

negligence,   whereby    the    death  of    a  ed,    fuch  waterman    is    guilty  (not  of 

man  is   occafioned.       For    by    ftatute  manflaughter,  but)  of  felony,  and  fliall 

10  Geo.  II.  c.  31.  if  any  waterman   be-  be  tranfported  as  a  felon, 

tween    Gravefend    and    Windfor     re-  i  Fofter,  158.    1  Hawjc,  P.  C.  84. 


(3)  By  the  19  Geo.  Ill,  c.  74.  inftead  of  burning  in  the  hand 
the  court  may,  if  they  think  fit,  impofe  a  moderate  pecuniary  fine, 
and  this  fine  fhall  have  the  fame  legal  effeA  and  confequences  as 
burning  in  the  hand. 

R  3  Englifh 
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Englifh  at  the  acceffion  of  James  the  firft'',  and  being 
therefore  of  a  temporary  nature,  ought  to  have  expired  with 
the  mifchief  which  it  meant  to  remedy.  For  in  point  of 
folid  and  fubftantial  juftice,  it  cannot  be  faid  that  the  mode 
of  killing,  whether  by  ftabbing,  ftrangling,  or  fhooting,  can 
either  extenuate  or  enhance  the  guilt :  unlefs  where,  as  in 
the  cafe  of  poifoning,  it  carries  with  it  an  internal  evidence 
of  cool  and  deliberate  malice.  But  the  benignity  of  the 
law  hath  conftrued  the  ftatute  fo  favourably  in  behalf  of  the 
fubje£t,  and  fo  (Iridlly  when  againft  him,  that  the  offence  of 
ftabbing  now  ftands  almoft  upon  the  fame  footing,  as  it  did 
at  the  common  law '.  Thus,  (not  to  repeat  the  cafes  be- 
fore-mentioned, of  ftabbing  an  adulterefs,  is'c.  which  are 
barely  manflaughter,  as  at  common  law,)  in  the  conftruc- 
tion  of  this  ftatute  it  hath  been  doubted,  whether,  if  the 
deceafed  had  ftruck  at  all  before  the  mortal  blow  given, 
this  does  not  take  it  out  of  the  ftatute,  though  In  the  pre- 
ceding quarrel  the  ftabber  had  given  the  firft  blow  ;  and  it 
feems  to  be  the  better  opinion,  that  this  is  not  within  the 
ftatute  "".  Alfo  it  hath  been  refolved,  that  the  killing  a  man 
r  104  "l  by  throwing  a  hammer  or  other  blunt  weapon  is  not  within 
the  ftatute ;  and  whether  a  ftiot  with  a  piftol  be  fo  or  not, 
is  doubted  ^.  But  if  the  party  flain  had  a  cudgel  in  his  hand> 
or  had  thrown  a  pot  or  bottle,  or  difcharged  a  piftol  at  the 
party  ftabbing,  this  is  a  fuJSicient  having  a  weapon  drawn  on 
his  fide  within  the  words  of  the  ftatute  **. 

2.  We  are  next  to  confider  the  crime  of  deliberate  and 
wilful  murder;  a  crime  at  which  human  nature  ftarts,  and 
which  is  I  believe  puniftied  almoft  univerfally  throughout  the 
world  with  death.  The  words  of  the  mofaical  law  (over  and 
above  the  general  precept  to  Noah  p,  that  "  whofo  iheddeth 
"  man's  blood,  by  man  ftiall  his  blood  be  ftjed,")  are  very 
emphatical  in  prohibiting  the  pardon  of  murderers ''.  "  More- 
"  over  ye  fhall  take  no  fatisfa£tion  for  the  life  of  a  mur- 

''  Lord  Raym.  140.  •  1  Hawk.  P.  C.  77. 

'  Fofl.  299, 300.  P  Gen.  ix.  6. 

•"  Foft.  301,     I  Hawk.  r.  C.  77.  "3  N'jmb.  XXXV.  31. 
»  I  Hal.  P.  C.  47c. 

"  dcrer. 
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"  derer,  who  is  guilty  of  death,  but  he  fliall  furely  be  put  to 
*'  death  ;  for  the  land  cannot  be  cleanfed  of  the  blood  that 
«  is  fhed  therein,  but  by  the  blood  of  him  that  (bed  it." 
And  therefore  our  law  has  provided  one  courfe  of  profecu- 
tion,  (that  by  appeal,  of  which  hereafter,)  wherein  the  king 
himfelf  is  excluded  the  power  of  pardoning  murder ;  fo  that, 
were  the  king  of  England  fo  inclined,  he  could  not  imitate 
that  Polifh  monarch  mentioned  by  PufFendorf ' :  who  thought 
proper  to  remit  the  penalties  of  murder  to  all  the  nobility, 
in  an  edi<El:  with  this  arrogant  preamble,  "  nosj  divini  juris 
"  rigorem  moderantes,  ^r."  But  let  us  now  confider  the 
definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  antiently  applied 
only  to  the  fecret  killing  of  another*;  (which  the  word 
rnoerda  fignifies  in  the  Teutonic  language*;)  and  it  was  [195  3 
defined,  •*  homictdium  quod  nulla  videntCy  nulla  fcientey  clam 
**  perpetratur  " ;"  for  which  the  vill  wherein  it  was  com- 
mitted, or  (if  that  were  too  poor)  the  whole  hundred  was 
liable  to  a  heavy  amercement ;  which  amercement  itfelf 
was  alfo  denominated  murdrum  ".  This  was  an  antient 
ufage  among  the  Goths  in  Sweden  and  Denmark  ;  who 
fuppofed  the  neighbourhood,  unlefs  they  produced  the 
murderer,  to  have  perpetrated  or  at  leaft  connived  at  the 
murder  * :  and,  according  to  Braflon  y,  was  introduced 
into  this  kingdom  by  king  Canute,  to  prevent  his  country- 
men the  Danes  from  feeing  privily  murdered  by  the  Eng- 
lifli ;  and  was  afterwards  continued  by  William  the  con- 
queror, for  the  like  fecurity  to  his  own  Normans  ^.  And 
therefore  if,    upon  inquifition    had,    it   appeared    that  the 

*■  L.  of  N.  b.  8.  c.  3,  «'  m'lttam  nee  muritrari."  And  the  words 

'  Dial,  de  Scacch.  /.  i.  c.  lo.  "  pur  murdre  le  droit"  in  the  articles  of 

'  Stiernh.    de  jure   Sueon.  I.  3.  e.  3.  that  ftalute,  are  rendered  in  Fleta,  ibid. 

The  word  murdre  in    our   old  ftatutes  §  8.  "pro  jure  olicujus  murdriendo." 

alfo  fignified  any  kind   of  concealment  "  Glanv. /.  14.  c.  3. 

or  ftifling.     So  in  the  ftatute  of  Exeter,  *  Brad.  /.  3.  tr.  a.  c.  15.  §  7.     Stat. 

14  Edw.  I.  "  je  riens  tie  eelerai,  ne  fuf-  Marlb.  f.  16.     Foft.  a8l.                                             * 

"  ferai  ejire  celt  ne  murdre  :"  which  is  *  Stiernh.  /.  3.  c.  4. 

thus  tranflated  in  Fleta,  /.  i.  c.  18.  §  4.  ^  I.  3.  tr.  Z.  c.  IJ. 

"  Nullajaveritatenicdaho,iiei  cslari  fer-  *   I  Hal,  P.  C.  447. 

R  4  perfon 
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perfon  found  flaln  was  an  Englilhman,  (the  prefentment 
whereof  was  denominated  englefcherie  %)  the  country  feems 
to  have  been  excufed  from  this  burthen.  But,  this  differ- 
ence being  totally  aboliflied  by  ftatute  i4Edw.  III.  c.  4.  we 
muft  now  (as  is  obferved  by  Staundforde  ^)  define  murder 
in  quite  another  manner,  without  regarding  whether  the 
party  flain  was  killed  openly  or  fecretly,  or  whether  he  was 
of  Englifli  or  foreign  extraftion. 

Murder  is  therefore  now  thus  defined  or  rather  defcribed 
by  fir  Edward  Coke  ^  \  "  when  a  perfon  of  found  memory 
*'  and  difcretion,  unlawfully  killeth  any  reafonable  creature 
"  in  being,  and  under  the  king's  peace,  with  malice  afore- 
**  thought,  either  exprefs  or  implied."  The  beft  way  of 
examining  the  nature  of  this  crime  will  be  by  confidering  the 
feveral  branches  of  this  definition. 

First,  it  mufl  be  committed  by  1l  perfon  of  found  memory 
and  difcretion :  for  lunatics  or  infants,  as  was  formerly 
obferved,  are  incapable  of  committing  any  crime  :  unlefs  in 
fuch  cafes  where  they  fljew  a  confcioufnefs  of  doing  wrong, 
and  of  courfe  a  difcretion,  or  difcernment,  between  good 
and  evil. 

Next,  it  happens  when  a  perfon  of  fuch  found  difcretion 
unlawfully  killeth.  The  unlawfulnefs  arifes  from  the  killing 
J-  ^  -|  without  warrant  or  excufe  :  and  there  mull  alfo  be  an  actual 
killing  to  conftitute  murder  \  for  a  bare  aflault,  with  intent 
to  kill,  is  only  a  great  mifdemefnor,  though  formerly  it  was 
held  to  be  murder  **.  The  killing  may  be  by  poifoning, 
ftriking,  ftarving,  drowning,  and  a  thoufand  other  fo^ms  of 
death,  by  which  human  nature  may  be  overcome.  And  if  a 
perfon  be  indi£led  for  one  fpecies  of  killing,  as  by  poifoningy 
he  cannot  be  convifted  by  evidence  of  a  totally  different  fpe- 
cies of  death,  as  hyjhooting  with  a  piftol,  or  Jlarving.  But 
where  they  only  differ  in  cir? umftance,  as  if  a   -wound  be 

*  BradK  uhijupr.  "  3  Inft.  47. 

"  P.C./.  I.e.  IC.      '  *I  HaLP.C.4»5. 

alleged 
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alleged  to  be  given  with  a  fword,  and  It  proves  to  have  arifeti 
from  a  ftafF,  an  axe,  or  a  hatchet,  this  difference  is  immate- 
rial ^  Of  all  fpecies  of  deaths,  the  moft  deteftable  is  that 
of  poifon  }  becaufe  it  can  of  all  others  be  the  leaft  prevented 
either  by  manhood  or  forethought  ^.  And  therefore  by  the 
ftatute  22  Hen.  VIII.  c.  2.  it  was  made  treafon,  and  a  more 
grievous  and  lingering  kind  of  death  was  inflifled  on  it  than 
the  common  law  allowed ;  namely,  boiling  to  death  (3) :  but 
this  aft  did  not  live  long,  being  repealed  by  i  Edw.  VI. 
c.  12.  There  was  alfo,  by  the  antient  common  law,  one 
fpecies  of  killing  held  to  be  murder,  which  may  be  dubious 
at  this  day ;  as  there  hath  not  been  an  Inftance  wherein  it 
has  been  held  to  be  murder  foY  many  ages  pad  s :  I  mean  by 

*  3  Inft.  319.    a  Hal.  p.  C.  185.  not  from  any  apprehenfion  of  his  that 

'  3  Inft.  48.  the    point  was    not    maintainable,   but 

^  Foft.  132.  In  the  cafe  of  Macdaniel  from    other   prudential  reafons.      No- 

and   Berry,    reported  by    fir    Michael  thing    therefore    ihould    be   concluded 

Poller,  though  the  then  attorney  gene-  from    the    viaiving    of    that    profecu- 

ral  declined  to  argue  this  point  of  law,  tion  (4). 

I  have  good  grounds  to  believe  it  was  / 

(3)  This  extraordinary  punifhment  feems  to  have  been  adopted 
by  the  legiflature,  from  the  peculiar  circumftances  of  the  crime 
which  gave  rife  to  it  ;  for  the  preamble  of  the  ftatute  informs  us, 
that  John  Roofe,  a  cook,  had  been  lately  convifted  of  throwing 
poifon  into  a  large  pot  of  broth,  prepared  for  the  Biftiop  of  Ro- 
chefter's  family,  and  for  the  poor  of  the  parifli ;  and  the  faid  John 
Roofe  was  by  a  retrofpeftive  claufe  of  the  fame  ftatute  ordered  to 
be  boiled  to  death.  Lord  Coke  mentions  feveral  inftances  of  per- 
fons  fuffering  this  horrid  punifhment.  ^In/l.^%.  Murderof  malice 
prepenfc,  was  made  high  treafon  in  Ireland,  by  10  Hen.  VII.  c.21. 
Ir'tflj  Statutes. 

i3y  the  43  Geo.  III.  c.  58.  it  is  enaded,  that  if  any  perfon  fliall 
wilfully  and  malicioufly  adminifter  to,  or  caufe  to  be  adminiftered 
to,  or  taken  by,  any  of  his  majefty's  fubjefts  any  deadly  poifon 
with  intent  to  murder,  he,  his  counfellors,  aiders,  and  abettors, 
Hiall  be  guilty  of  felony  without  benefit  of  clergy. 

So  the  attempt  to  murder  by  poifon,  which  by  the  common  law 
was  only  a  mifdemeanour,  is  now  made  a  capital  crime. 

(4)  The  guilt  of  him  who  takes  away  the  life  of  an  innocent 
man  by  a  falfe  oath,  is  much  more  atrocioua  than  that  of  an  afTaf- 

fin. 
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bearing  falfe  witnefs  againft  another,  with  an  exprefs  preme- 
ditated deGgn  to  take  away  his  life,  fo  as  the  innocent  per- 
fon  be  condemned  and  executed  ^.  The  Gothic  laws  puniflied 
in  this  cafe,  both  the  judge,  the  witnefles,  and  the  profe- 
cutor :  **  peculiari  poena  judicem  puniunt ;  pecul'iari  teftesy 
«  quorum  fides  judicem  Jeduxit ;  peculiari  denique  et  maxima 
"  auEloremy  ut  homicidam '."  And,  among  the  Romans,  the 
lex  Cornelia,  Jf^for;//,  puniftied  the  falfe  witnefs  with  death, 
as  being  guilty  of  a  fpecies  of  aflaffination  ^.  And  there  is 
no  doubt  but  this  is  equally  murder  in  faro  confcientiae  as 
r  107  ]  killing  with  a  fword ;  though  the  modern  law  (to  avoid 
the  danger  of  deterring  witneiTes  from  giving  evidence  upon 
capital  profecutions,  if  it  muft  be  at  the  peril  of  their  own 
lives)  has  not  yet  puniftied  it  as  fuch.  If  a  man  however 
does  fuch  an  a«£l  of  which  the  probable  confequence  may 
be,  and  eventually  is,  death ;  fuch  killing  may  be  murder, 
although  no  ftroke  be  llruck  by  himfelf,  and  no  killing 
may  be  primarily  intended :  as  was  the  cafe  of  the  unna- 
tural fon,  who  expofed  his  fick  father  to  the  air,  againft  his 
will,  by  reafon  whereof  he  died ' ;  of  the  harlot,  who 
laid  her  child  under  leaves  in  an  orchard,  where  a  kite 
ftruck  it  and  killed  it  ™ ;  and  of  the  parilh-officers,  who 
Ihifted  a  child  from  parifti  to  parifli,  till  it  died  for  want  of 

I*  Mirror,  c.  1.  §  9.      Britt.  c.  52.         ^  ^  48.  8- 1. 
Braft.  /.  3.  c.A.  '  I  Hawk.  P.  C.  78. 

'  Stiernh.  dejurc  Gotb.  I.  3.  f.  3.  "»  I  Hal.  P,  C.  432. 

fin,  who  murders  by  a  dagger  or  by  poifon.  He  who  deflroys  by 
perjury,  adds  to  the  privation  of  life  public  ignominy,  the  moft 
excruciating  of  tortures  to  an  honourable  mind,  and  reduces  an  in- 
nocent family  to  ruin  and  infamy ;  but  notwithftanding  this  is 
the  moft  horrid  of  all  crimes,  yet  there  is  no  modern  authority  to 
induce  us  to  think  that  it  is  murder  by  the  law  of  England  :  Lord 
Coke  fays  exprefsly,  **  it  is  not  holden  for  murder  at  this  day." 
3  Inji.  48.  See  alfo  Fojl.  132.  Such  a  diftinAion  in  perjury  would 
be  more  dangerous  to  fociety,  and  more  repugnant  to  principles  of 
found  policy,  tlian  in  this  inftance  the  apparent  want  of  feverity  in 
the  law.  Few  honeft  witnefTes  would  venture  to  give  evidence 
againft  a  prifoner  tried  for  his  life,  if  thereby  they  made  themfelves 
liable  to  be  profecuted  as  murderers. 

care 
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care  and  fuftenance'^  (5).  So  too,  If  a  man  hath  a  beaft 
that  is  ufed  to  do  mifchief ;  and  he  knowing  it,  fuffers  it  to 
go  abroad,  and  it  kills  a  man ;  even  this  is  manflaughter  in 
the  owner :  but  if  he  had  purpofely  turned  it  loofe^  though 
barely  to  frighten  people  and  make  what  is  called  fport,  it  is 
with  us  (as  in  the  Jewifti  law)  as  much  murder,  as  if  he  had 
incited  a  bear  or  dog  to  worry  them**.  If  a  phyfician  or 
furgeon  gives  his  patient  a  potion  or  plaifter  to  cure  him, 
which  contrary  to  expe6tation  kills  him,  this  is  neither  mur- 
der, nor  manflaughter,  but  mifadventure ;  and  he  Ihall  not 
be  punifhed  criminally,  however  liable  he  might  formerly 
have  been  to  a  civil  aftion  for  negle£t  or  ignorance  p  :  but 
it  hath  been  holden,  that  if  it  be  not  a  regular  phyfician  or 
furgeon,  who  adminifters  the  medicine  or  performs  the  ope- 
ration, it  is  manflaughter  at  the  leaft  "i.  Yet  fir  Matthew 
Hale  very  juftly  queftions  the  law  of  this  determination  ^ 
Inorder  alfo  to  make  the  killing  murder,  it  is  requifite  that 
the  party  die  within  a  year  and  a  day  after  the  ftroke  received, 
or  caufe  of  death  adminiftered  j  in  the  computation  of  which, 
the  whole  day  upon  which  the  hurt  was  done  fhall  be  reckoned 
the  firft  \ 

Farther  ;  the  perfon  killed  muft  be  **  a  reafonable  crea- 
**  ture  in  beings  and  under  the  king^s  peace,**  at  the  time  of  the 
killing.  Therefore  to  kill  an  alien,  a  Jew,  or  an  outlaw,  [  198  ] 
who  are  all  under  the  king's  peace  and  proteftion,  is  as 
much  murder  as  to  kill  the  moft  regular-born  Englifhman ; 
except  he  be  an  alien  enemy  in  time  of  war  *.  To  kill  a 
child  in  it's  mother's  womb,  is  now  no  murder,  but  a  great 

^  Palm.  545.  1  Britt.  c.  5.     4  Inft.  251. 

°  Ibid.  431.  '  I  HjI.  p.  C.  430. 

P  Mirr.   c.  4.  §  16.      See  Vol.  III.         =  i  Hawk.  P.  C.  79. 
pag.  laa.  '3  [nit.  50.     I  Hal.  P.  C.  433.  • 

(5)  Or  if  a  mafter  refufes  his  apprenticemecefFary  food  or  fuf- 
tenance,  or  treats  him  with  fuch  continued  harfhnefs  and  feverity  as 
his  death  is  occafioned  thereby,  the  law  will  imply  malice,  and  the 
offence  will  be  murder.     Leach,  127. 

mifprifion: 
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mifprifion:  but  if  the  child  be  born  alive,  and  dieth  by 
reafon  of  the  potion  or  bruifes  it  received  in  the  vromb,  it 
feems,  by  the  better  opinion,  to  be  murder  in  fuch  as  ad- 
miniftered  or  gave  them  "  (6).  But,  as  there  is  one  cafe  where 
it  is  difficult  to  prove  the  child's  being  bom  alive,  namely, 
in  the  cafe  of  the  murder  of  baftard  children  by  the  unnatu- 
ral mother,  it  is  enafted  by  ftatute  21  Jac.  I.  c.  27.  that  if 
any  woman  be  delivered  of  a  child  which  if  born  alive  (hould 
by  law  be  a  baftard  j  and  endeavours  privately  to  conceal  its 
death,  by  burying  the  child  or  the  like  ;  the  mother  fo 
offending  (hall  fuffer  death  as  in  the  cafe  of  murder,  unlefs 
fhe  can  prove  by  one  witnefs  at  leaft  that  the  child  was 
aftually  born  dead.  This  law,  which  favours  pretty  ftrong- 
ly  of  feverity,  in  making  the  concealment  of  the  death 
almoft  concluGve  evidence  of  the  child's  being  murdered 
by  the  mother,  is  neverthelefs  to  be  alfo  met  with  in  the 
criminal  codes  of  many  other  nations  of  Europe ;  as  the 
Danes,  the  Swedes,  and  the  French'.  But  I  apprehend 
it  has  of  late  years  been  ufual  with  us  in  England,  upon 
trials  for  this  offence,  to  require  fome  fort  of  prefumptive 
evidence  that  the  child  was  born  alive,  before  the  other 
conflrained  prefumption  (that  the  child  whofe  death  is  con- 
cealed, was  therefore  killed  by  it's  parent)  is  admitted  to 
convi£i  the  prifoner(7). 

"  3  Inft.  50.  I  Hawk.  P.  C.  80.  '  See  Barrington  on  the  flatutes, 
but  fee  I  Hal.  P.  C.  433-  425- 

(6)  See  the  law  as  altered  by  43  Geo.  III.  c.  ^S.  with  regard 
to  means  ufed  to  procure  the  mifcarriage  of  pregnant  women  in 
vol.  i.  150.  n.  8. 

(7)  By  the  43  Geo.  III.  c.  58.  the  harfh  ftatute  21  Jac.  I.  and 
the  fimilar  Irifh  aft  6  Ann.  which  made  it  a  capital  crime  to  con- 
ceal the  birth  of  a  baftard  child,  are  repealed,  and  it  is  enafted,that 
trials  in  England  and  Ireland  of  women  charged  with  the  murder 
of  their  baftard  children,  (hall  be  conduced  by  the  fames  rules  of 
evidence,  as  other  trials  for  murder. 

But  if  the  prifoner  is  acquitted  of  the  murder,  the  jury  may 
find  that  fhe  endeavoured  to  conceal  the  birth  of  her  child,  and 

for 
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Lastly,  the  killing  muft  be  committed  nvith  malice  afore' 
thought^  to  make  it  the  crime  of  murder.  This  is  the  grand 
criterion  which  now  diftinguifhes  murder  from  other  killing : 
and  this  malice  prepenfe,  matitid  praecogitatuy  is  not  fo  pro- 
perly fpite  or  malevolence  to  the  deceafed  in  particular,  as 
any  evil  defign  in  general :  the  didlate  of  a  wicked,  depraved, 
and  malignant  heart ""  \  un  difpofttion  h  faire  un  male  chofe  *  ; 
and  it  may  be  either  exprefs  or  implied  in  law.  Exprefs 
malice  is  when  one,  with  a  fedate  deliberate  mind  and  L  ^99  J 
formed  defign,  doth  kill  another ;  which  formed  defign 
is  evidenced  by  external  circumftances  difcovering  that 
inward  intention  j  as  lying  in  wait,  antecedent  menaces, 
former  grudges,  and  concerted  fchemes  to  do  him  fome 
bodily  harm  ^.  This  takes  in  the  cafe  of  deliberate  duelling, 
where  both  parties  meet  avowedly  with  an  intent  to  murder : 
thinking  it  their  duty  as  gentlemen,  and  claiming  it  as  their 
right,  to  wanton  with  their  own  lives  and  thofe  of  their 
fellow-creatures  j  without  any  warrant  or  authority  from  any 
power  either  divine  or  human,  but  in  direft  contradiction 
to  the  laws  both  of  God  and  man ;  and  therefore  the  law 
has  juftly  fixed  the  crime  and  punilhment  of  murder,  on 
them,  and  on  their  feconds  alfo  ^.  Yet  it  requires  fuch  a 
degree  of  paffive  valour  to  combat  the  dread  of  even  un- 
deferved  contempt,  arifing  from  the  falfe  notions  of  honour 
too  generally  received  in  Europe,  that  the  ftrongeft  prohibi- 
tions and  penalties  of  the  law  will  never  be  entirely  effe<StuaI 
to  eradicate  this  unhappy  cuftom  j  till  a  method  be  found 
out  of  compelling  the  original  aggreflbr  to  make  fome  other 
fatisfa£tion  to  the  affronted  party,  which  the  world  Ihall 
cfteem  equally  reputable,  as  that  which  is  now  given  at  the 
hazard  of  the  life  and  fortune,  as  well  of  the  perfon  infulted, 

*  Fofter,  %s6.  y  i  Hal.  P.C.  4JI. 

"  a  Roll  Rep.  461.  ^  i  Hawk.  P.  C.  8a. 


for  that  offence  the  court  may  adjudge  her  to  be  imprifoned  in  the 
county  gaol  or  houfe  of  correction  for  any  time  not  exceeding 
two  years, 

as 
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as  of  him  who  hath  given  the  infult.  Alfo,  if  even  upon  a 
fudden  provocation  one  beats  another  in  a  cruel  and  uri- 
ufual  manner,  fo  that  he  dies,  though  he  did  not  intend 
his  death,  yet  he  is  guilty  of  murder  by  exprefs  malice  j  that 
is,  by  an  exprefs  evil  defign,  the  genuine  fenfe  of  malitia. 
As  when  a  park-keeper  tied  a  boy,  that  was  ftealing  wood, 
to  a  horfe's  tail,  and  dragged  him  along  the  park ;  when  a 
matter  corrected  his  fervant  with  an  iron  bar  ;  and  a  fchool- 
mafter  ftamped  on  his  fcholar's  belly  j  fo  that  each  of  the 
fufFerers  died  :  thefe  were  juftly  held  to  be  murders,  becaufe 
the  corre6lion  being  exceflive,  and  fuch  as  could  not  pro- 
ceed but  from  a  bad  heart,  it  was  equivalent  to  a  deliberate 
adi  of  {laughter  ^.  Neither  fhall  he  be  guilty  of  a  lefs 
[  200  1  critt^e,  who  kills  another  in  confequence  of  fuch  a.wilful  atl, 
as  (hews  him  to  be  an  enemy  to  all  mankind  in  general ;  as 
going  deliberately,  and  with  an  intent  to  do  mifchief  •*,  upon 
a  horfe  ufed  to  ftrike,  or  coolly  difcharging  a  gun  among 
a  multitude  of  people  '^.  So  if  a  man  refolves  to  kill  the 
next  man  he  meets,  and  docs  kill  him,  it  is  murder,  although 
he  knew  him  not }  for  this  is  univerfal  malice.  And,  if  two 
or  more  come  together  to  do  an  unlawful  a£t  againft  the  king's 
peace,  of  which  the  probable  confequence  might  be  blood- 
flied,  as  to  beat  a  man,  to  commit  a  riot,  or  to  rob  a  park : 
and  one  of  them  kills  a  man ;  it  is  murder  in  them  all,  be- 
caufe of  the  unlawful  a£l,  the  malitia  praecogkata,  or  evil  in- 
tended beforehand  ^.  , 

Also  in  many  cafes  where  no  malice  is  expreffed,  the  law 
will  imply  it :  as  where  a  man  wilfully  poifons  another,  in 
fuch  a  deliberate  aft  the  law  prefumes  malice,  though  no 
particular  enmity  can  be  proved  ^.  And  if  a  man  kills  an- 
other fuddenly,  without  any,  or  without  a  confiderable  pro- 
vocation, the  law  implies  malice ;  for  no  perfon,  unlefs  of 
an  abandoned  heart,  would  be  guilty  of  fuch  an  aft,  upon  a 
flight  or  no  apparent  caufe.     No  affront,  by  words  or  gef- 

»  I  Hal.  P.  C.  454.  473,474.  "  7^,/.  84. 

•>  Lord  Raym.  143.  «   I  Hal.  P.  C.  455. 

«  I  Ha'vk.  P.  C.  74. 

tares 
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tures  only,  is  a  fufEcient  provocation,  fo  as  to  excufe  or  ex- 
tenuate fuch  acls  of  violence  as  manifeftly  endanger  the  life 
of  another  ^.  But  if  the  perfon  fo  provoked  had  unfortu- 
nately killed  the  other,  by  beating  him  in  fuch  a  manner  as 
fhewed  only  an  intent  to  chaftife  and  not  to  kill  him,  the  law 
fo  far  confiders  the  provocation  of  contumelious  behaviour, 
as  to  adjudge  it  only  manflaughter,  and  not  murder  s.  In 
like  manner  if  one  kills  an  officer  of  juftice,  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  affiftants 
endeavouring  to  conferve  the  peace,  or  any  private  perfon 
endeavouring  to  fupprefs  an  affray  or  apprehend  a  felon, 
knowing  his  authority  or  the  intention  with  which  he  inter- 
pofes,  the  law  will  imply  malice,  and  the  killer  (hall  be 
guilty  of  murder  •".  And  if  one  intends  to  do  another  felony, 
and  undefignedly  kills  a  man,  this  is  alfo  murder'.  Thus  if  [  201  ] 
one  (hoots  at  A  and  mifles  himy  but  kills  B,  this  is  murder; 
becaufe  of  the  previous  felonious  intent,  which  the  law  tranf- 
fers  from  one  to  the  other.  The  fame  is  the  cafe  where  one 
lays  poifon  for  A ;  and  B,  againft  whom  the  prifoner  had  no 
malicious  intent,  t&kes  it,  and  it  kills  him  -,  this  is  likewife 
murder  J.  So  alfo  if  one  gives  a  woman  with  child  a  me- 
dicine to  procure  abortion,  and  it  operates  fo  violently  as  lo 
kill  the  woman,  this  is  murder  in  the  perfon  who  gave  it  ^^ 
It  were  endlefs  to  go  through  all  the  cafes  of  homicide, 
which  have  been  adjudged  either  exprefsly,  or  impliedly, 
malicious  :  thefe  therefore  may  fufHce  as  a  fpecimen  j  and 
we  may  take  it  for  a  general  rule  that  all  homicide  is  ma- 
licious, and  of  courfe  amounts  to  murder,  unlefs  where 
jufiified  by  the  command  or  permiffion  of  the  law  ;  exctifed  on 
the  account  of  accident  or  felf-prefervation  ;  or  alleviated  into 
manflaughter,  by  being  either  the  involuntary  confequencc 
of  fome  ad,  not  ftridlly  lawful,  or  (if  voluntary)  occafioned 
by  fome  fudden  and  fufficiently  violent  provocation.  And 
all  thefe  circumftances  of  juilification,  excufe,  or  alleviation, 

^  I  Hawk.  P.  C.  8».     I  Hal.  P.  C.  '  i  Hal.  P.C.  465. 

455.456.  J  ihid.  iifiG. 

e  Foft.  291.  k  jiid^  4iy 
"  I  Hal.  P.C.  45 7.     Foft  308,  es*^. 
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it  is  incumbent  upon  the  prifoner  to  make  out,  to  the  fatif- 
fa£lion  of  the  court  and  jury :  the  latter  of  whom  are  to  decide 
whether  the  circumftances  alleged  are  proved  to  have  aftually 
exifted  ;  the  former,  how  far  they  extend  to  take  away  or 
mitigate  the  guilt.  For  all  homicide  is  prefumed  to  be  ma- 
licious, until  the  contrary  appeareth  upon  evidence  '  (8). 

The  punilhment  of  murder,  and  that  of  manflaughter, 
were  formerly  one  and  the  fame  ;  both  having  the  benefit  of 
clergy  ;  fo  that  none  but  unlearned  perfons,  who  leaft  knew 
the  guilt  of  it,  were  put  to  death  for  this  enormous  crime  "•. 
But  now,  by  feveral  ftatutes  ",  the  benefit  of  clergy  is  taken 
away  from  murderers  through  malice  prepenfe,  their  abet- 
tors, procurers,  and  counfellors.  In  atrocious  cafes,  it  was 
frequently  ufual  for  the  court  to  direft  the  murderer,  after 
execution,  to  be  hung  upon  a  gibbet  in  chains  near  the  place 

'  Foft.  2SS.  °  "23  Hen.  VIII.  c.  i.      i  Edw.  VJ. 

"■' I  Hal.  P.  C.  450.  •     c.  12.    4&  5  Ph.  Sc  M.  C.4. 


(8)  Francis  Smith  was  indifted  for  murder  at  the  Old  Bailey, 
January  13  th,  1804. 

The  neighbourhood  of  Hammerfmith  had  been  alarmed  by  what 
was  fuppofed  to  be  a  ghoft.  The  prifoner  went  out  with  a  loaded 
gun  with  intent  to  apprehend  the  perfon  who  perfonated  the  ghoft, 
he  met  the  deceafed,  who  was  dreffed  in  white,  and  immediately 
difcharged  his  gun  and  killed  him.  Chief  Baron  Macdonald,  Mr. 
J.  Rooke,  and  Mr.  J.  Lawrence  were  unanimoufly  of  opinion  that 
the  fafts  amounted  to  the  crime  of  murder.  For  the  perfon  who . 
reprefented  the  ghoft,  wras  only  guilty  of  a  mifdemeanour,  (a  nu- 
fance,)  and  no  one  would  have  had  a  right  to  have  killed  him,  even 
if  he  could  not  otherwife  have  been  taken. 

The  jury  brought  in  a  verdi6t  of  manflaughter,  but  the  court 
faid  they  could  not  receive  that  verdift  j  if  the  jury  believed  the 
witneffes,  the  prifoner  was  guilty  of  murder ;  if  they  did  not 
believe  them,  they  muft  acquit.  Upon  this  they  found  a  verdift 
of  guilty. 

Sentence  of  death  was  pronounced,  but  the  prifoner  was  re- 
prieved. 

1 1  where 
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where  the  fa<^  was  committed  :  but  this  was  no  part  of  the 
legal  judgment  j  and  the  like  is  flill  fometimes  pra£lifed  in 
the  cafe  of  notorious  thieves.  This,  being  quite  contrary  to 
the  exprefs  command  of  the  mofaical  Iaw°,  feems  to  have 
been  borrowed  from  the  civil  law  :  which,  befides  the  terror 
of  the  example,  gives  alfo  another  reafon  for  this  pra6tice> 
viz.  that  it  is  a  comfortable  fight  to  the  relations  and  friends 
of  the  deceafedP.  But  now  in  England,  it  is  enadled  by 
ftatute  25  Geo.  II.  c.  37.  that  the  judge^  before  whom  any 
perfon  is  found  guilty  of  wilful  murder,  fhall  pronounce 
fentence  immediately  after  conviction,  unlefs  he  fees  caufe 
to  poftpone  it ;  and  fhall,  in  pafling  fentence,  direft  him  to 
be  executed  on  the  next  day  but  one,  (unlefs  the  fame  (hall 
be  Sunday,  and  then  on  the  Monday  following,)  and  that  his 
body  be  delivered  to  the  furgeons  to  be  difletled  and  ana- 
tomized'': and  that  the  judge  may  direft  his  body  to  be 
afterwards  hung  in  chains  (6),  but  in  nowife  to  be  buried 
without  difleftion.  And,  during  the  (hort  but  awful  inter- 
val between  fentence  and  execution,  the  prifoner  (hall  be  kept 
alone,  and  fuftained  with  only  bread  and  water.  But  a 
power  is  allowed  to  the  judge,  upon  good  and  fufEcient 
caufe,  to  refpite  the  execution,  and  relax  the  other  reftraints 
of  this  aft. 

By  the  Roman  law,  parricide,. or  the  murder  of  one's 
parents  or  children,  was  punilhed  in  a  much  feverer  manner 
than  any  other  kind  of  homicide.     After  being  fcourged,  the 

*  '•  The   body  of  a  malefaftor    (hall  "  ut,    et  conffcBa  delerrcantur  alii-,    et 

"  not  remain  all  night  upon  the  tree ;  "  folatio    ftt     cognatis     intercmftorum 

'•  bnl  thou  (halt  in   anywife  bury  him  "  eodem  loco  poena  rcddlta,    in    qua  la- 

"  that   day,  that  the  land  be    not  de-  "   trones  homicidia  fecijfentr      Ff.  48. 

"filed."     Deut.  xxi.  23.  19.  28.  §  15. 

P  "  Famofos  latranet,  in  Bis  locis,  vbi  ^   Fo(t.  107. 
"  gfjf^**  T"**!  /urea  Jigendot  flacuit ; 


(6)  The  judge,  if  he  thinks  it  advifable,  may  afterwards  dire  A 
the  hanging  in  chains,  by  a  fpecial  order  to  the  fheriff ;  but  it  does 
not  form  any  part  of  the  judgment.     Foft,  107. 

Vol.  IV.  S  delinquents 
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delinquents  were  fewed  up  in  a  leathern  fack,  with  a  live 
dog,  a  cock,  a  viper,  and  an  ape,  and  fo  caft  into  the  fea  "■. 
Solon,  it  is  true,  in  his  laws,  made  none  againft  parricide ; 
apprehending  it  impoflible  that  any  one  Ihould  be  guilty  of 
fo  unnatural  a  barbarity  *.  And  the  Perfians,  according  to 
Herodotus,  entertained  the  fame  notion,  when  they  adjudged 
aH  perfons  who  killed  their  reputed  parents  to  be  baftards. 
And,  upon  fome  fuch  reafon  as  this,  we  muft  account  for 
[  203  ]  the  omiffion  of  an  exemplary  puniftiment  for  this  crime  in 
our  Englifh  laws ;  which  treat  it  no  otherwife  than  as  fimple 
murder,  unlefs  the  child  was  alfo  the  fervant  of  his  parent  *. 

For,  though  the  breach  of  natural  relation  is  unobferved, 
yet  the  breach  of  civil  or  ecclefiallical  connections,  when 
coupled  with  murder,  denominates  it  a  new  offence,  no  lefs 
than  a  fpeciesof  treafon,  czWed  parva  proditio,  or  petit  treafon : 
which  however  is  nothing  elfe  but  an  aggravated  degree  of 
murder''  j  although  on  account  of  the  violation  of  private 
allegiance,  it  is  Itigmatized  as  an  inferior  fpecies  of  treafon  ". 
And  thus,  in  the  antient  Gothic  conftitution,  we  find  the 
breach  both  of  natural  and  civil  relations,  ranked  in  the  fame 
clafs  with  crimes  againft  the  ftate  and  the  fovereign  *".  -. 

Petit  treafon,  according  to  the  ftatute  25  Edw.  III.  c.  2., 
laay  happen  three  ways :  by  a  fervant  killing  his  matter,  a 
wife  her  hulband,  or  an  ecclefiaftical  perfon  (either  fecular 
or  regular)  his  fuperior,  to  whom  he  owes  faith  and  obedi- 
ence. A  fervant  who  kills  his  mafter,  whom  he  has  left,  upon 
a  grudge  conceived  againft  him  during  his  fervice,  is  guilty 
of  petit  treafon  :  for  the  traiterous  intention  was  hatched 
while  the  relation  fubfifted  between  them  ;  and  this  is  only 
an  execution  of  that  intention  ^.     So  if  a  wife  be  divorced  a 

'  //".  41.  9.  9.  *'  regem.  Uteris  in  parenies,   matitii  in 

*  Q\c.  pro  S .  Rofcio,  §15.  "  uxores,   {et 'vice   ver/a,)  Jirvit  in  do- 

'  I  Hal,  P.  C.  380.  "  mines,  aut  etiam  ab   bomine  in  femet 

"  Foller,  107.  314.336.  "  if/am"     Stiernh.  de  jure  Goth.  I,  3. 

2  ,"  See  pag.  75.  e.  3. 

^  "   Omnium  gre-vijpma  cenfetur  vit  '  I  Hawk,  P.  C.  89.      I   Hal.  P.  C' 

*'  faila  ab  incolit   in  patriam,  fubditis  in  38CV 

'     ■  ■  10  mctifa 
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menfa  et  thorot  ftill  the  vinculum  matrimonii  fubfifts  j  and  if 
fhe  kills  fuch  divorced  hufband,  (he  is  a  traiterefs  ^.  And  a 
clergyman  is  underftood  to  owe  canonical  obedience  to  the 
bilhop  who  ordained  him,  to  hifti  in  whofe  diocefe  he  is  be- 
neficed, and  alfo  to  the  metropolitan  of  fuch  fuffragan  or 
diocefan  bifhop  :  and  therefore  to  kill  any  of  thefe  is  petit 
treafon^.  As  to  the  reft,  whatever  haS  been  faid,  or  remains 
to  be  obferved  hereafter,  with  refpedt  to  wilful  murder,  is 
alfo  applicable  to  the  crime  of  petit  treafon,  which  is  no 
other  than  murder  in  its  moft  odious  degree :  except  that  [  204  ] 
the  trial  fhall  be  as  in  cafes  of  high  treafon,  before  the  im- 
provements therein  made  by  the  flatutes  of  William  III.  * 
But  a  perfon  indided  of  petit  treafon  may  be  acquitted 
thereof,  and  found  guilty  of  manflaughter  or  murder  ^  :  and 
in  fuch  cafe  it  ftiould  feem  that  two  witnefles  are  not  necef- 
fary,  as  in  cafe  of  petit  treafon  they  are  (7).  Which  crime 
is  alfo  diftinguifhed  from  murder  in  its  punilhment. 

The  punifliment  of  petit  treafon,  in  a  man,  is  to  be  drawn 
and  hanged,  and  in  a  woman  to  be  drawn  and  burnt  "^ :  the 
idea  of  which  latter  punifhment  feems  to  have  been  handed 
down  to  us  by  the  laws  of  the  antient  Druids,  which  con- 
demned a  woman  to  be  burnt  for  murdering  her  hufband  ^  ; 
and  it  is  now  the  ufual  punifliment  for  all  forts  of  treafons 
committed  by  thofe  of  the  female  fex  *  (8).     Perfons  guilty 

y  I  Hal.  P.  C.  381.  a  HaL  P.  C.  184. 
^  Ibid.  <=  I  Hal.P.C.  38a.     3lnft.  311. 

»  Foft.  337.  .  "  Czfar  de  bell.  Gall.  I.  6.  «.  18. 

•>  Fofter,  106.     I  HaLP.  C.  378.  *  Seepag.f)3. 


(7)  It  has  been  determined,  that  a  perfon  indifted  for  petit 
treafon,  may  upon  the  evidence  of  one  witnefs  be  convifted  of 
murder,  though  acquitted  of  the  petit  treafon.  Radbourne's  cafcy 
Leach,  363. 

(8)  By  the  30  Geo.  III.  c.  48.  women  fliall  no  longer  be  fen- 
tenced  to  be  burnt ;  but  in  all  cafes  of  high  and  petit  treafon  they 
fhall  be  condemned  to  be  drawn  and  hanged  j  and  in  petit  treafon 

,S  2  they 
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of  petit  treafon  were  firft  debarred  the  benefit  of  clergy,  by 
ilatute  12  Hen.  VII.  c.  7.  which  has  been  fince  extended 
to  their  aiders,  abettors,  and  counfellors,  by  ftatute  23 
Hen.  VIII.  c.  I .  and  4  &  5  P.  &  M.  c.  4.  " 


they  (hall  be  fubjeft  befides  to  the  fame  judgment  with  regard  to 
diffedlion  and  the  time  of  execution  as  is  direfted  by  the  25  Geo.  II. 
c.  37,  in  cafes  of  murder.  Soon  after  the  palling  of  the  25  Geo.  II. 
c.  37.  the  majority  of  the  judges  agreed,  that  in  the  cafe  of  men 
convifted  of  petit  treafon,  the  judgment  introduced  by  that  ftatute 
fhould  be  added  to  the  common  law  judgment  for  petty  treafon. 
Fojl.  107. 
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CHAPTER    THE    FIFTEENTH. 

OF    OFFENCES   against    the  PERSONS 
OF   INDIVIDUALS. 


TJTAVING  in  the  preceding  chapter  confidered  the  prin- 
cipal crime,  or  public  wrong,  that  can  be  committed 
againft  a  private  fubject,  namely,  by  deftroying  his  life ;  I 
proceed  now  to  enquire  into  fuch  other  crimes  and  mifde- 
mefnors,  as  more  peculiarly  afFed  the  fecurity  of  his  perfon, 
while  living. 

Of  thefe  fome  are  felonious,  and  in  their  nature  capital ; 
others  are  fimple  mifdemefnors,  and  punifhable  with  a  lighter 
animadverfion.     Of  the  felonies  the  firft  is  that  of  mayhem. 

I.  Mayhem,  mayhemiumy  was  in  part  confidered  in  the 
preceding  volume  %  as  a  civil  injury  :  but  it  is  alfo  looked 
upon  in  a  criminal  light  by  the  law,  being  an  atrocious  breach 
of  the  king's  peace,  and  an  offence  tending  to  deprive  him 
of  the  aid  and  affiftance  of  his  fubje<Sls.  For  mayhem  is  pro- 
perly defined  to  be,  as  we  may  remember,  the  violently  de- 
priving another  of  the  ufe  of  fuch  of  his  members  as  may 
render  him  the  lefs  able  in  fighting,  either  to  defend  himfelf, 
or  to  annoy  his  adverfary ''.  And  therefore  the  cutting  off, 
or  difabling,  or  weakening  a  man's  hand  or  finger,  or  ftriking 
out  his  eye  or  foretooth,  or  depriving  him  of  thofe  parts  the 
lofs  of  which  in  all  animals  abates  their  courage,  are  held  to 

f  See  Vol.  III.  pag.  lai.  "  Britt.  A  i.  *.  aj.     i  Hawk.  P,  C.  iii. 

S3  be 
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be  mayhems.  But  the  cutting  off  his  ear,  or  nofe,  or  the 
like,  are  not  held  to  be  mayhems  at  common  law  j  becaufe 
they  do  not  weaken  but  only  disfigure  him. 

By  the  antient  law  of  England  he  that  maimed  any  man, 
^»ilereby  he  loft  any  part  of  his  body,  was  fentenced  to  lofe 
the  like  part ;  membrum  pro  memhro  "^  ;  which  is  ftill  the  law 
in  Sweden*^.  But  this  went  afterwards  out  of  ufe  :  partly 
becaufe  the  law  of  retaliation,  as  was  formerly  fhewn  %  is  at 
beft  an  inadequate  rule  of  punifhment ;  and  partly  becaufe 
upon  a  repetition  of  the  offence  the  punifhment  could  not  be 
repeated.  So  that,  by  the  common  law,  as  it  for  a  long  time 
ftood,  mayhem  was  only  puniftiable  with  fine  and  imprifon- 
ment  ^  \  unlefs  perhaps  the  offence  of  mayhem  by  caftration, 
which  all  our  old  writers  held  to  be  felony  :  <*  et  fequitur 
**  aliquando  poena  cnpitalisi  aliquando  perpetuum  exiliumt  cum 
*'  omnium  bonorum  ademptione^J*  And  this,  although  the 
mayhem  was  committed  upon  the  higheft  provocation  ^. 

But  fubfequent  ftatutes  have  put  the  crime  and  punifh- 
ment of  mayhem  more  out  of  doubt.  For  firft,  by  ftatute 
5  Hen.  IV.  c.  5.  to  remedy  a  mifchief  that  then  prevailed 
of  beating,  wounding,  or  robbing  a  man,  and  then  cutting 
out  his  tongue,  or  putting  out  his  eyes,  to  prevent  him  from 
being  an  evidence  againft  them,  this  offence  is  declared  to  be 
felony,  if  done  of  malice  prepenfe  j  that  is,  as  fir  Edward 
X^ke '  explains  it,  voluntarily,  and  of  fet  purpofe,  though 
done  upon  a  fudden  occafion.  Next,  in  order  of  tune,  is 
the  ftatute  37  Hen.  VIII.  c.  6.  which  dire£ls,  that  if  a  man 
{hall  malicioufly  and  unlawfully  cut  off  the  ear  of  any  of  the 

^  ^Inft.  xi%.—Mes,J$ la  fleynfe  foii  tranrcrlbed  a  record  of  Henry  the  third's 

faite  de  femme  quavera  telle  a  home  fet  time,  {Clauf.   13  Hen.  III.  m.  9.)    by 

membTes ytntiel cafe  fcrdrale feme  la  une  which    a  gentleman    of    Somerfetihire 

meyn  par  jugemenf,  come  le  membre  dount  and  his  wife  appears  to  have  been  ap- 

ele  a-vera  irefpaffe.     (Brit.  c.  45.)  prehended    and    committed    to    prifon, 

"  Stietnhook  dejure  Sueon.  1. 3.  /.  3.  being  indided    for    dealing    thus    with 

*  See  pag.  I2.  John   the    monk,    who  was  caught  iji 

'  I  Hawk.  P.  C.  112.  adultery  with  the  wife. 

,  «  Braa./oi  144.  '  3  Inft.  62. 


*  Sir  Edward  Coke  (3  luft.  62.)  has 


king's 


O.  i5«  Wrongs.  207 

king's  fubje<Sbs,  he  fhall  not  only  forfeit  treble  damages  to 
the  party  grieved,  to  be  .recovered  by  action  of  trefpafs  at 
common  law,  as  a  civil  fatisfadlion  j  but  alfo  10/.  by  way 
of  fine  to  the  king,  which  was  his  criminal  amercement. 
The  laft  ftatute,  but  by  far  the  mofl  fevere  and  effeftual  of 
all,  is  that  of  22  &  23  Car.  II.  c.  i.,  called  the  Coventry  a£t  j 
being  occafioned  by  an  aflault  on  fir  John  Coventry  *in  the 
flreet,  and  flitting  his  nofe,  in  revenge  (as  was  fuppofed)  for 
fome  obnoxious  words  uttered  by  him  in  parliament.  By 
this  ftatute  it  is  ena£ted,  that  if  any  perfon  (hall  of  malice 
aforethought,  and  by  lying  in  wait,  unlawfully  cut  out  or 
difable  the  tongue,  put  out  an  eye,  flit  the  nofe,  cut  off  a  nofe 
or  lip,  or  cut  off  or  difable  any  limb  or  member  of  any  other 
perfon,  with  intent  to  maim  or  to  diifigure  him  ;  fuch  perfon, 
his  counfellors,  aiders,  and  abettors,  {hall  be  guilty  of  felony 
without  benefit  of  clergy  "^  { i ). 

^  On  this  ftatute  Mr.  Coke,  a  gentle-  with  an  intent  to  disfigure,  but  with 
man  of  Suffolk,  and  one  Woodburn,  a  an  intent  to  murder ;  and  therefore 
labourer,  were  indifted  in  1732;  Coke  not  within  the  ftatute.  But  the  court 
for  hiring  and  abetting  Woodburn,  held,  that  if  a  man  attacks  another  to 
and  Woodburn  for  the  actual  faft  of  murder  him  with  fuch  an  inftrument 
flitting  the  nofe  of  Mr.  Crifpe,  Coke's  as  a  hedge-bill,  which  cannot  but  en- 
brother-in-law.  The  cafe  was  fome-  danger  the  disfiguring  him ;  and  in 
what  fingular.  The  murder  of  Crifpe  fuch  attack  happens  not  to  kill,  but 
was  intended,  and  he  was  left  for  dead,  only  to  disfigure  him ;  he  may  be  in- 
being  terribly  hacked  and  disfigured  di£ted  on  this  ilatute ;  and  it  fhall  be 
with  a  hedge-bill;  but  he  recovered,  left  to  the  jury  whether  it  were  not  a 
*Now  the  bare  intent  to  murder  is  no  defign  to  murder  by  disfiguring,  and 
felony;  but  to  disfigure  wiih  an  intent  confequently  a  malicious  intent  to  dif- 
to  disfigure,  is  made  fo  by  tliis  ftatute ;  figure  as  well  as  to  murder.  According- 
«n  which  they  were  therefore  indifted.  ly  the  jury  found  them  guilty  of  fuch 
And  Coke,  who  was  a  difgrace  to  the  previous  intent  to  disfigure,  in  order  to 
profeHion  of  the  law,  had  the  efFron-  cfFeft  their  principal  intent  to  murder, 
tery  to  reft  his  defence  upon  this  point,  and  they  were  both  cQndemned  and 
that   the    alTault    was   not   committed  executed.     (State  Trials,  VI.  ai2.) 

( 1 )  In  a  cafe  where  a  gentleman  had  apprehended  a  pick-pocket, 
an  accomplice  followed  and  gave  the  gentleman  a  wound  acrofs 
the  nofe  with  a  knife  j  this  was  held  to  be  zjlitting  of  the  nofe  and 
a  maiming  within  the  ftatute.  Carrol's  cafe.  Leach,  83.  It  has  been 
determined,  that  if  a  man  deliberately  watches  an  opportunity  and 
carries  his  intention  into  execution,  he  may  be  faid  to  lie  in  wait ; 
but  where  a  perfon  went  up  to  a  man  ftealing  turnips,  who  imme- 

S  4  diately 
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Thus  much  for  the  felony  of  mayhem :  to  which  may  be 
added  the  offence  of  wilfully  and  malicioufly  fhooting  at  any 
perfon  in  -any  dwelling-houfe  or  other  place  ;  an  offence,  of 
which  the  probable  confequence  may  be  either  killing  or 
maiming  him.  This,  though  no  fuch  evil  confequence  en- 
[  208  3  fues,  is  made  felony  without  benefit  of  clergy  by  ftatute 
9  Geo.  I.  c.  22.,  and  thereupon  one  Arnold  was  convidled  in 
.1723  for  {hooting  at  Lord  Onflow  ;  but,  being  half  a  mad- 
man, was  never  executed,  but  confined  in  prifon,  where  he 
died  about  thirty  years  after  (2). 


diately  cut  him  in  the  face,  this  was  thought  not  to  be  lying  in 
wait  within  the  ftatute.  Ticincr^s  cafe,  lb.  I70.  A  wound  or  in- 
ciftou  in  the  throat  has  been  held  not  to  be  a  maiming.  Lee's 
cafe,  lb.  49. 

The  43  Geo.  III.  c.  58.  enafts/if  any  perfon  fhall  wilfully  and 
malicioufly  ftab  or  cut  any  of  his  majefty's  fubjefts  with  intent  to 
murder,  rob,  maim,  disfigure,  or  difable  him,  or  to  do  him  fome 
grievous  bodily  harm,  or  with  intent  to  refift  or  prevent  the  appre- 
henfion  and  detainer  of  the  perfon  fo  ftabbing  or  cutting,  or  of 
any  of  his  accomplices  for  offences,  for  which  they  might  be  law- 
fully apprehended  and  detained,  he,  his  counfellors,  aiders,  and 
abettors  (hall  be  guilty  of  felony  without  benefit  of  clergy  :  pro- 
vided that  if  fuch  afts  of  ftabbing  or  cutting  were  committed  un- 
der circumftances,  that  if  death  enfued,  the  fame  would  not  in  law 
amount  to  the  crime  of  murder,  then  the  perfon  fo  indifted  fhall 
be  acquitted. 

Peter  Atkinfon  was  indifted  at  York  Spring  Affizes,  1806,  for 
cutting  with  an  intent  to  murder  under  this  ftatute.  He  clearly 
intended  to  murder  a  v/oman,  his  fellow. fervant,  and  ftruck  her 
over  the  face  and  head  with  the  fharp  or  claw  part  of  a  hammer 
until  he  thought  fhe  was  dead.  She  recovered.  He  was  found 
guilty,  but  his  cafe  was  referved  for  the  opinion  of  the  twelve 
judges. 

They  held  he  was  guilty  of  cutting  within  the  meaning  of  the 
ftatute,  and  he  was  executed. 

But  if  he  had  attempted  to  kill  her  with  the  blunt  end  of  the 
hammer,  he  would  have  been  guilty  of  a  mifdemeanour  only. 

(2)  The  efTencc  of  this  crime  confifts  in  malicioufly  (hooting; 
no  adl  of  fhooting  therefore  will  amount,  under  this  ftatute,  to  a 

capital 
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II.  The  fecond  ofFence,  more  immediately  afFefting  the 
perfonal  fecurity  of  individuals,  relates  to  the  female  part  of 
his  majefty's  fubje£ls  ;  being  that  of  their  forcible  abduBion 
and  marriage;  vfh\c\\\^  V}3\gzx\y  czWedJiealing  an  heirefs.  For 
by  ftatute  3  Hen.  VII.  c.  2.,  it  is  enafted,  that  if  any  perfon 
fhall  for  lucre  take  any  woman,  being  maid,  widow,  or  wife. 


capital  offence,  unlefs  it  be  accompanied  with  fuch  circumftances 
as  in  conftruftion  of  law  would  have  amounted  to  the  crime  of 
murder,  if  death  had  enfued  from  fuch  an  aft ;  for  there  is  no 
fpecies  of  homicide  in  which  malice  forms  any  ingredient,  except 
that  of  murder;  it  follows  therefore  that  a  fhooting  in  the  tranf- 
port  of  paflion,  excited  by  fuch  a  degree  of  provocation,  as  would 
reduce  the  homicide  to  the  offence  of  manflaughter,  is  not  within 
the  meaning  of  the  ftatute.     Gajiineaux^s  cafe.  Leach,  323. 

Three  perfons  were  indifted  on  the  Black  Aft  for  fhooting  at 
the  profecutor  ;  they  were  all  charged  with  the  fingle  aft,  and  the 
•  indiftment  was  held  by  all  the  judges  of  England  to  be  fulficient. 
Mr.  J.  duller,  $T.R.  105. 

Seven  coalheavers  were  indi6ted  together  for  fhooting  at  one 
Green  ;  they  were  all  convifted  and  executed,  though  fome  had 
no  fire-arms,  but  they  were  prefent  encouraging  thofe  who  fired. 
I  EaJ,  P.  C.415. 

The  words  are  fboot  at,  and  where  a  man  fired  a  gun  in  the 
dark  with  intent  to  kill  another  in  the  direftion  which  he  thought 
was  the  moft  likely  to  effeft  his  purpofe,  but  where  the  perfon  in- 
tended to  be  hit  was  in  a  different  direftion,  it  was  held  by  the 
Court  at  the  Old  Bailey  that  it  was  not  a  capital  crime  within  the 
ftatute.     I  £aj,  P.  C.  412. 

'  By  the  43  Geo.  III.  c.  58.,  if  any  perfon  fhall  wilfully  and  ma- 
licioufly  (hoot  at  any  of  his  majefty's  fubjefts,  or  fhall  prefent  or 
level  any  kind  of  loaded  fire-arms  at  any  one,  and  attempt  to  dif- 
charge  the  fame  by  drawing  the  trigger  or  in  any  other  manner 
with  intent  to  murder,  rob,  maim,  disfigure,  or  difable  him,  or  to 
do  him  fome  grievous  bodily  harm,  he,  his  counfellors,  aiders  anc 
abettors,  fhall  be  guilty  of  felony  without  benefit  of  clergy ;  pro- 
vided that  if  it  fhall  appear  upon  the  trial  that  fuch  fhooting  and 
attempt  to  difcharge  fire-arms  were  committed  under  circumftances 
that  if  death  had  enfued,  the  fame  would  not  have  amounted  to  the 
crime  of  murder,  then  the  perfon  indifted  fhall  be  acquitted. 

and 
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and  having  fubftance  either  in  goods  or  lands,  being  heir 
apparent  to  her  anceftors,  contrary  to  her  will }  and  after- 
wards fhe  be  married  to  fuch  mifdoer,  or  by  his  confent  to 
another,  or  defiled  ;  fuch  perfon,  his  procurers  and  abettors, 
and  fuch  as  knowingly  receive  fuch  woman,  {hall  be  deemed 
principal  felons  ;  and  by  ftatute  39  Eliz.  c.  9.,  the  benefit  of 
clergy  is  taken  away  from  all  fuch  felons,  who  {hall  be  prin- 
cipals, procurers,  or  accelTories  before  the  faft. 

In  the  conflruftion  of  this  ftatute  it  hath  been  deter- 
mined, I.  That  the  indidlment  muft  allege  that  the  taking 
was  for  lucre,  for  fuch  are  the  words  of  the  ftatute ',  2.  In 
order  to  {hew  this,  it  muft  appear  that  the  woman  has  fub- 
ftance either  real  or  perfonal,  or  is  an  heir  apparent™.  3.  It 
muft  appear  that  {he  was  taken  away  againft  her  will.  4.  It 
muft  alfo  appear,  that  {he  was  afterwards  married,  or  defiled. 
And  though  poffibly  the  marriage  or  defilement  might  be 
by  her  fubfequent  confent,  being  won  thereunto  by  flat- 
teries after  the  taking,  yet  this  is  felony,  if  the  firft  taking 
were  againft  her  will " :  and  fo,  vice  verfoj  if  the  woman 
be  originally  taken  away  by  her  own  confent,  yet  if  Ihe 
afterwards  refufe  to  continue  with  the  offender,  and  be 
forced  againft  her  will,  {he  may  from  that  time  as  properly 
C  200  "]  ^6  f"**^  *o  be  taken  againft  her  will,  as  if  Ihe  never  had  given 
any  confent  at  all ;  for  till  the  force  was  put  upon  her,  {he 
was  in  her  own  power  ".  It  is  held  that  a  woman,  thus  taken 
away  and  married,  may  be  fworn  and  give  evidence  againft 
the  offender,  though  he  is  her  hufband  defaBo ;  contrary  to 
the  general  rule  of  law  \  becaufe  he  is  no  hufband  dejure^  in 
cafe  the  a£lual  marriage  was  alfo  againft  her  will  p.  In  cafes 
indeed  where  the  a^ual  marriage  is  good,  by  the  confent  of 
the  inveigled  woman  obtained  after  her  forcible  abdu£rion, 
fir  Matthew  Hale  feems  to  queftion  how  far  her  evidence 
ihould  be  allowed :  but  other  authorities  "^  feem  to  agree,  that 

»  I  Hawk.  P.C.  no.  "  I  Hawk.  P.  C.  no. 

"<  I  Hal.  P.  C  660.     I  Hawk.P.C.         p  i  Hal  P.  C.  661. 
je>9.  1  Cro.  Car.  488.  3Keb.i93.    Sute 

»  1  Hal.  P.C.  660.  Trials,  V.  455. 

it 
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it  fliould  even  then  be  admitted  ;  efteeming  it  abfurd,  that 
the  offender  (hould  thus  take  advantage  of  his  own  wrong, 
and  that  the  very  a£l  of  marriage,  which  is  a  principal  ingre- 
dient of  his  crime,  fhould  (by  a  forced  conftrudion  of  law) 
be  made  ufe  of  to  flop  the  mouth  of  the  moft  material  wit- 
nefs  againft  him.  ' 

An  inferior  degree  of  the  fame  kind  of  offence,  but  not 
attended  with  force,  is  puniflied  by  the  ftatutes  4  &  5  Ph.  & 
Mar.  c.  8.  which  enafts,  that  if  any  perfon,  above  the  age 
of  fourteen,  unlawfully  (hall  convey  or  take  away  any  woman 
child  unmarriedi  (which  is  held  ^  to  extend  to  baftards  as  well 
as  to  legitimate  children,)  within  the  age  of  fixteen  years, 
from  the  poffeffion  and  againft  the  will  of  the  father,  mother, 
guardians,  or  governors,  he  fhall  be  imprifoned  two  years, 
or  filled  at  the  difcretion  of  the  juftices  ;  and  if  he  deflowers 
fuch  maid  or  woman  child,  or  without  the  confent  of 
parents,  contradls  matrimony  with  her,  he  fhall  be  imprifoned 
five  years,  or  fined  at  the  difcretion  of  the  juftices,  znAJhe 
fhall  forfeit  all  her  lands  to  her  next  of  kin,  during  the  life 
of  her  faid  hufband  (3).  So  that  as  thefe  ftolen  marriages, 
under  the  age  of  fixteen,  were  ufually  upon  mercenary  views, 
this  aft,  befides  punifhing  the  feducer,  wifely  removed  the 
temptation.  But  this  latter  part  of  the  aft  is  now  rendered 
almofl:  ufelefs,  by  provifions  of  a  very  different  kind,  which  [  210  ] 
make  the  marriage  totally  void  %  in  the  ftatute  26  Geo.  II. 
c-33- 

III.  A  THIRD  offence,  againft  the  female  part  alfo  of  his 
majefty's  fubjefts,  but  attended  with  greater  aggravations 

'  Stra.  n6».  «  See  Voi.  I.  p.  43  7,  to'c. 


(3)  It  has  been  decided  in  the  court  of  exchequer,  that  (he 
forfeits  her  lands  only  during  the  life  of  her  hufband.  jimb.  73. 
Though  the  more  natural  conftruAion  of  the  ftatute  feems  to  be, 
that  the  next  heir  fhall  retain  them  during  the  life  of  the  wife, 
«vea  after  the  death  of  the  hufband.     i  Brown.  23. 

than 
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than  that  of  forcible  marriage,  Is  the  crime  of  rapcy  raptus 
mulierunty  or  the  carnal  knowledge  of  a  woman  forcibly  and 
againft  her  will.  This,  by  the  Jewilh  law  *,  was  punifhed 
with  death,  in  cafe  the  damfel  was  betrothed  to  another  man  ; 
and  in  cafe  flie  was  not  betrothed,  then  a  heavy  fine  of  fifty 
fliekels  was  to  be  paid  to  the  damfel's  father,  and  (he  was  to 
be  the  wife  of  the  ravilher  all  the  days  of  his  life  ;  without 
that  power  of  divorce,  which  was  in  general  permitted  by 
the  mofaic  law. 

The  civil  law"  puniflies  the  crime  of  raviftiment  with 

death  and  confifcation  of  goods :  under  which  it  includes 

both  the  oflFence  of  forcible   abdu£lion,  or   taking  away  a 

woman  from  her  friends,  of  which  we  laft  fpoke  :  and  alfo 

the  prefent  offence  of  forcibly  difhonouring  them  ;  either  of 

which,  without  the  other,  is  in  that  law  fufiicient  to  confti- 

tute  a  capital  crime.     Alfo  the  ftealing  away  a  woman  from 

her  parents   or  guardians,  and  debauching   her,  is  equally 

penal  by  the  emperor's  edift,  whether  fhe  confent  or  is  forced : 

**  ftve  volentibusy  Jtve  nolentihus  multerihuSy  tale  f acinus  fuerit 

"  perpetratum"      And  this,  in  order    to    take   away  from 

women  every  opportunity  of  offending  in  this  way  :  whom  the 

Roman  law  fuppofes  never  to  go  aftray,  without  the  feduc- 

tion  and  arts  of  the  other  fex :   and  therefore,  by  reftraining 

and  making  fo  highly  penal  the  felicitations  of  the  men,  they 

meant  to  fecure  effeftually  the  honour  of  the  women.     **  5/ 

**  enim  ipfi  raptores  metUy  vel  atrocitate  poenaCf  ab  hujufmodi 

**  facinoreje  temper averinty  null't  mulieriy  ftve  volenti,Jive  nolentiy 

"  peccandi  locus  relinquetur  ;  quia  hoc  ipfum  velle  mulierumy  ab 

**  inftdiis  nequiffimi  hominisj  qui  meditatur  rapinanty  inducitur. 

C  211  ]  "  Ni/i  etenim  earn  folicitaverity  niji  odiofis  artibus  circumvenerit, 

**  non  faciei  earn  velle  in  tantum  dedecus  fefe  prodere."     But 

our  £ngli{h  law  does  not  entertain  quite  fuch  fublime  ideas 

of  the  honour  of  either  fex,  as  to  lay  the  blame  of  a  mutual 

fault  upon  one  of  the  tranfgreffors  only  :  and  therefore  makes 

it  a  neceffary  ingredient  in  the  crime  of  rape,  that  it   mult 

be  againft  the  woman's  will. 

•  Deut.  xxii.  25.  "  Cod.  9.  tU.  13. 
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Rape  was  puniflied  by  the  Saxon  laws,  particularly  thofe 
of  king  Athelftan  "  with  death :  which  was  alfo  agreeable 
to  the  old  Gothic  or  Scandinavian  conftitution  ^.     But  this 
was  afterwards  thought  too  hard :  and  in  its  ftead  another 
fevere  but  not  capital  punilhment  was  inflidted  by  William 
the  Conqueror  ;  viz.  caftration,  and  lofs  of  eyes  ^ ;  which 
continued  till  after  Bradlon  wrote,  in  the  reign  of  Henry  the 
third.     But  in  order  to  prevent  malicious  accufations,  it  was 
then  the  law,  (and,  it  feems,  (till  continues  to  be  fo  in  ap- 
peals of  rape  %)  that  the  woman  (hould  immediately  after, 
"  dum   recens  fuerit  maleficiuniy*  go  to  the  next  town,  and 
there  make  difcovery  to  fome  credible  perfons  of  the  injury 
fhe  has  fufFered  :  and  afterward  ihould  acquaint  the  high 
conftable  of  the  hundred,  the  coroners,  and  the  flieriff  with 
the  outrage^.     This  feems  to  correfpond  in  fome  degree 
with  the  laws  of  Scotland  and  Arragon  '',  which  require  that 
complaint  muft  be  made  within  twenty-four  hours  :  though 
afterwards  by  ftatute  Weftm.  i.  c.  13.  the  time  of  limitation 
in  England  was  extended  to  forty  days.     At  prefent  there  is    . 
no  time  of  limitation  fixed  :  for,  as  it  is  ufually  now  puniflied 
by  indidlment  at  the  fuit  of  the  king,  the  maxim  of  law  takes 
place,   that  nullum  tempus  occurrit  regi :  but  the  jury  will 
rarely  give  credit  to  a  ftale  complaint.     During  the  former 
period  alfo  it  was  held  for  law  '^,  that  the  woman  (by  confent 
of  the  judge  and  her  parents)  might  redeem  the  offender  from 
the  execution  of  his  fentence,  by  accepting  him  for  her  huf- 
baud  ;  if  he  alfo  was  willing  to  agree  to  the  exchange,  but 
not  otherwife. 

In  the  3  Edw.  I.  by  the  ftatute  Weftm.  i.  c.  13.  the  pu- 

nifhment  of  rape  was  much  mitigated  j  the  offence  itfelf  of  [  212  ] 

ravifhing  a  damfel  within  age,  (that  is,  twelve  years  old,) 

either  with  her  confent  or  without,  or  of  any  other  woman 

againft  her  will,  being  reduced  to  a  trefpafs,  if  not  profecuted 

"^  Braaon,  /.  3.  c.  28.  »  Glan.  /.  14.  c. 6.    Bria./.  3.  c.  a8. 

'  Stiein.  de  jure  Sueou.  I, ^.c.l.  '*  Barringtoft,  Z4a>  . : 

y  LL.  Gull.  Conqu.  c,  19.  "^  Glanv.  f.  14.  e,  6.     Braft.  /.  3. 

*  iHal.P.C.  631.  c.a8.                     .   •.     -    .        . 
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by  appeal  within  forty  days,  and  fubjefting  the  offender  only 
to  two  years*  imprifonment,  and  a  fine  at  the  king's  will. 
But  this  lenity  being  produdlive  of  the  moft  terrible  confe- 
quences,  it  was  in  ten  years  afterwards,  13  Ed w.  I.,  found 
neceflary  to  make  the  offence  of  forcible  rape  felony  by 
ftatute  Weflm.  2.  c.  34.  And  by  ftatute  18  Eliz.  c.  7,  it  io 
made  felony  without  benefit  of  clergy  ;  as  is  alfo  the  abomi- 
nable wickednefs  of  carnally  knowing  and  abufing  any  woman 
child  under  the  age  of  ten  years ;  in  which  cafe  the  confent 
or  non-confent  is  immaterial,  as  by  reafon  of  her  tender 
years  the  is  incapable  of  judgment  and  difcretion.  Sir  Mat- 
thew Hale  is  indeed  of  opinion  that  fuch  profligate  adlions 
committed  on  an  infant  under  the  age  of  twelve  years,  the 
age  of  female  difcretion  by  the  common  lawj  either  with  or 
without  confent,  amount  to  rape  and  felony  :  as  well  fince 
as  before  the  ftatute  of  queen  Elizabeth  ** :  but  that  law  has 
in  general  been  held  only  to  extend  to  infants  under  ten  : 
though  it  fhould  feem  that  damfels  between  ten  and  twelve 
are  ftill  under  the  proteftion  of  the  ftatute  Weftm.  1.  the 
law  with  refpeft  to  their  fedudlion  not  having  been  altered 
by  either  of  the  fubfequ?nt  ftatutes. 

A  MALE  infant,  under  the  age  of  fourteen  years,  is  pre- 
fumed  by  law  incapable  to  commit  a  rape,  and  therefore  it 
feems  cannot  be  found  guilty  of  it.  For  though  in  other 
felonies  malitta  fupplet  aetatem^  as  has  in  fome  cafes  been 
0iewn ;  yet,  as  .to  this  particular  fpecies  of  felony,  the  law 
fuppofes  an  imbecility  of  body  as  well  as  mind  ^ 

The  civil  law  feems  to  fuppofe  a  proftitute  or  common 
harlot  incapable  of  any  injuries  of  this  kind  ^ :  not  allowing 
C  213  ]  any  punifliment  for  violating  the  chaftity  of  her,  who  hath 
indeed  no  chaftity  at  all,  or  at  leaft  hath  no  regard  to  it. 
But  the  law  of  England  does  not  judge  fo  hardly  of  offenders, 
as  to  cut  off  all  opportunity  of  retreat  even  from  common 
ftrumpets,  and  to  treat  them  as  never  capable  of  amendment. 

"  I  Hal.  P.  C.  63 1 .  '  Hid,  *  Cod.  9. 9.  xz.    //:  47.  a.  39- 

It 
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It  therefore  holds  it  to  be  felony  to  force  even  a  concubme  or 
harlot ;  becaufe  the  woman  may  have  forfaken  that  unlawful 
courfe  of  life  ^  :  for,  as  Bradlon  well  obferves  ^,  "  licet  mere- 
*'  ir'iK  fuer'it  antea^  ccrte  tunc  temporis  nonfiiity  cum  reclamando 
*'  nequitiae  ejus  confentire  f7o/uit." 

As  to  the  material  fa£ls  requifite  to  be  given  in  evidence 
and  proved  upon  an  indidiment  of  rape,  they  are  of  fuch 
a  nature,  that  though  neceflary  to  be  known  and  fettled,  for 
the  convidlion  of  the  guilty  and  prefervation  of  the  innocent, 
and  therefore  are  to  be  found  in  fuch  criminal  treatifes  as 
difcourfe  of  thefe  matters  in  detail,  yet  they  are  highly  im- 
proper to  be  publicly  difcufled,  except  only  in  a  court  of 
juftice.  I  ftiali  therefore  merely  add  upon  this  head  a  few 
remarks  from  fir  Matthew  Hale  :  with  regard  to  the  compe-. 
tency  and  credibility  of  witnefles  ;  which  may,  faho  pudore, 
be  confidered.  . 

And,  firft,  the  party  ravifhed  may  give  evidence  upon 
oath,  and  is  in  law  a  competent  witnefs  ;  but  the  credibility 
of  her  teftimony,  and  how  far  forth  {he  is  to  be  believed, 
muft  be  left  to  the  jury  upon  the  circumftances  of  fa£t  that 
concur  in  that  teftimony.  For  inftance  t  if  the  witnefs  be  of 
good  fame ;  if  fhe  prefently  difcovered  the  offence,  and  made 
fearch  for  the  offender ;  if  the  party  accufed  fled  for  it ;  thefe 
and  the  like  are  concurring  circumftances  which  give  greater 
probability  to  her  evidence.  But,  on  the  other  fide,  if  (he 
be  of  evil  fame,  and  ftand  unfupported  by  others ;  if  fhe 
concealed  the  injury  for  any  confiderable  time  after  (he  had 
opportunity  to  complain  j  if  the  place,  where  the  faft  was 
alleged  to  be  committed,  was  whereit  was  poflible  ihe  might 
have  been  heard,  and  fhe  made  no  outcry;  thefe  and  the  [214] 
like  circumftances  carry  a  ftrong,  but  not  conclufive  pre- 
fumption  that  her  teftimony  is  falfe  or  feigned.         ,   .    i 

Moreover,  if  the  rapa  be  charged  to  be  committed  on 
an  infant  under  twelve  years  of  age,  fhe  may  ftill  be  a  com- 

^■'     '  s  1  Hal,  P.C.  629-     I  Hawk.  P.  C.  io8.  "foKi^r, 
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patent  witnefs,  if  (he  hath  fenfe  and  underftanding  to  know 
the  nature  and  obligations  of  an  oath  ;  or  even  to  be  fenfible 
of  the  wickednefs  of  telling  a  deliberate  lie.  Nay,  though 
file  hath  not,  it  is  thought  by  fir  Matthew  Hale '  that  ihe 
ought  to  be  heard  without  oath,  to  give  the  court  inform- 
ation ;  and  others  have  held,  that  what  the  child  told  her 
mother,  or  other  relations,  may  be  given  in  evidence,  fince 
the  nature  of  the  cafe  admits  frequently  of  no  better  proof. 
But  it  is  now  fettled,  [Brazier's  cafe,  before  the  twelve 
judges,  P.  19  G.  III.]  that  no  hearfay  evidence  can  be 
given  of  the  declaration  of  a  child  who  hath  not  capacity  to 
be  fwom,  nor  can  fuch  child  be  examined  in  court  with- 
out oath :  and  that  there  is  no  determinate  age,  at  which 
the  oath  of  a  child  ought  either  to  be  admitted  or  reje£led. 
Yet,  where  the  evidence  of  children  is  admitted,  it  is  much 
to  be  wiflied,  in  order  to  render  their  evidence  credible, 
that  there  fhould  be  fome  concurrent  teftimony  of  time, 
place,  and  circumftances,  in  order  to  make  out  the  fadl ;  and 
that  the  conviction  fhould  not  be  grounded  fingly  on  the 
unfupported  accufation  of  an  infant  under  years  of  difcre- 
tion.  There  may  be  therefore  in  many  cafes  of  this  na- 
ture, witnefles  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard ;  and  yet,  after  being  heard,  may 
prove  not  to  be  credible,  or  fuch  as  the  jury  is  bound  to 
believe.  For  one  excellence  of  the  trial  by  jury  is,  that  the 
jury  are  triers  of  the  credit  of  the  witnefles,  as  well  as  of 
thp  truth  of  the  fad. 

C  215  ]  **  It  is  true,  fays  this  learned  judge  ",  that  rape  is  a  moft 
**  deteftable  crime,  and  therefore  ought  feverely  and  impar- 
"  tially  to  be  punifhed  with  death  ;  but  it  muft  be  remem- 
«<  bered  that  it  is  an  accufation  eafy  to  be  made,  hard  to  be 
"  proved,  but  harder  to  be  defended  by  the  party  accufed, 
**  though  innocent."  He  then  relates  two  very  extraordinary 
cafes  of  malicious  profecution  for  this  crime,  that  had  hap- 
pened within  his  own  obfervation  ;  and  concludes  thus  :  "  I 

'I  Hal.  P.  C.  634.  "/«</.  635. 

"  mention 
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<'  mention  thefe  inftances,  that  we  may  be  the  more  caatious 
"  upon  trials  of  offences  of  this  nature,  wherein  the  court 
"  and  jury  may  with  fo  much  eafe  be  impofed  upon,  without 
**  great  care  and  vigilance ;  the  heinoufnefs  of  the  offence 
«  many  times  tranfporting  the  judge  and  jury  with  fo  much 
"  indignation,  that  they  are  overhaftily  carried  on  to  the 
"  convi£tion  of  the  perfon  accufed  thereof,  by  the  confident 
**  teltimony  of  fometimes  falfe  and  malicious  witnefTes." 

IV.  What  has  been  here  obferved,  efpecially  with  re- 
gard to  the  manner  of  proof,  which  ought  to  be  the  more 
clear  in  proportion  as  the  crime  is  the  more  deteftable,  may 
be  applied  to  another  offence,  of  a  ftill  deeper  malignity  ; 
the  infamous  crime  agaitiji  nature^  committed  either  with 
man  or  beaft.  A  crime  which  ought  to  be  flriftly  and  im- 
partially proved,  and  then  as  ftriftly  and  impartially  puniflied. 
But  it  is  an  offence  of  fo  dark  a  nature,  fo  eafily  charged, 
and  tl>e  negative  fo  difficult  to  be  proved,  that  the  accufation 
fhould  be  clearly  made  out :  for,  if  falfe,  it  deferves  a  punifh- 
ment  inferior  only  to  that  of  the  crime  itfelf. 

I  WILL  not  act  fo  difagreeable  a  part,  to  my  readers  as  well 
as  myfelf,  as  to  dwell  any  longer  upon  a  fubjeft,  the  very 
mention  of  which  is  a  difgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  refpedl  the  delicacy  of  our 
Englifh  law,  which  treats  it,  in  its  very  indi<^ments,  as  a 
crime  not  fit  to  be  named  ;  **  peccatum  illud  iorrihile,  inter 
**  chrijiianos  non  nominandutn ''."  A  taciturnity  obferved  like- 
wife  by  the  edXGt  of  Conflantius  and  Conftans ' ;  "  uhifcelus 
**  ejl  fdy  quod  non  proficit  fcire,  jubemus  injur gere  leges ^  armari 
"  jura  gladio  ultore^  ut  exquifitis  poenis  fubdantur  infantes,  qui  £216] 
"  funty  vel  qui  futuri  funt  rei.*^  Which  leads  me  to  add  a 
word  concerning  it's  punifhment. 

This  the  voice  of  nature  and  of  reafon,  and  the  exprefs 
law  of  God  ™,  determined  to  be  capital.     Of  which  we  have 

^  See  in  Rot.  Pari.    50  Edw.  III.    "  named."    (i»Rep.37.) 
n.  58.  ~a  complaint,  that  a  Lombard  did         '  Cod.  9.9.  31. 
commit  the  fin,  "  that  was  not  to  be        "  Levit,  xz.13. 15. 
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a  fignal  inftance,  long  before  the  Jewifli  difpenfation,  by  the 
deftru£tion  of  two  cities  by  fire  from  heaven  j  fo  that  this  is 
an  univerfal,  not  merely  a  provincial  precept.  And  our  an- 
tient  law  in  fome  degree  imitated  this  punifhment,  by  com- 
manding fuch  mifcreants  to  be  burnt  to  death " ;  though 
Fleta "  fays  they  (hould  be  buried  alive  ;  either  of  which 
puniftiments  was  indifferently  ufed  for  this  crime  among  the 
antient  Goths  p.  But  now  the  general  punifhment  of  all 
felonies  is  the  fame,  namely,  by  hanging ;  and  this  offence 
(being  in  the  times  of  popery  only  fubje£t  to  ecclefiaftical 
cenfures)  was  made  felony  without  benefit  of  clergy  by  fta- 
tute  25  Hen.  VIII.  c.  6.  revived  and  confirmed  by  5  Eliz. 
c.  17.  And  the  rule  of  law  herein  is,  that  if  both  are 
arrived  at  years  of  difcretion,  agentes  et  conjentientes  pari  poena 
pleEiantur\ 

These  are  all  the  felonious  offences  more  immediately 
againft  the  perfonal  fecurity  of  the  fubjecl.  The  inferior 
offences,  or  mifdemefnors,  that  fall  under  this  head,  are 
ajfaults,  batteritSi  ivouttding,  falfe  imprifonment y  and  kidnap- 
ping. 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  firft 
of  thefe  offences  in  general,  I  have  nothing  further  to  add  to 
what  has  already  been  obferved  in  the  preceding  book  of  thefe 
Commentaries  ^ ;  when  we  confider  them  as  private  wrongs, 
or  civil  injuries,  for  which  a  fatisfa£lion  or  remedy  is  given 
to  the  party  aggrieved.  But,  taken  in  a  public  light  as  a 
breach  of  the  king's  peace,  an  affront  to  his  government, 
and  a  damage  done  to  his  fubjefts,  they  are  alfo  indiftable 
and  punifliable  with  fines  and  imprifonment  j  or  with  other 
ignominious  corporal  penalties,  where  they  are  committed 
with  any  very  atrocious  defign  ^  As  in  cafe  of  an  afTault  with 
an  intent  to  murder.  Or  with  an  intent  to  commit  either  of  the 

"  Britt.  c.  9.  "J  3  Inft.  50. 

"/.  I.  f.  37.  '  See  Vol.  III.  pag,  lao 

P  Stiernh.  dejure  Gotb.  I.  ^.c.  i.  '  i  Hawk.  P.  C.  6j. 
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crimes  laft  fpoken  of  9  for  which  intentional  aflaults,  in  the 
two  laft  cafes,  indidtments  are  much  more  ufual  than  for 
the  abfolute  perpetration  of  the  fa£ls  themfelves,  on  account 
of  the  difficulty  of  proof :  or,  when  both  parties  are  confent- 
ing  to  an  unnatural  attempt,  it  is  ufual  not  to  charge  any 
ajfault :  but  that  one  of  them  laid  hands  on  the  other  with 
intent  to  commit,  and  that  the  other  permitted  the  fame  with 
intent  to  fufFer,  the  commiffion  of  the  abominable  crime  be- 
fore mentioned.  And,  in  all  thefe  cafes,  befides  heavy  fine 
and  imprifonment,  it  is  ufual  to  award  judgment  of  the 
pillory. 

There  is  alfo  one  fpecies  of  battery,  more  atrocious  atid 
penal  than  the  reft,  which  is  the  beating  of  a  clerk  in  orders, 
or  clergyman  ;  on  account  of  the  refpeft  and  reverence  due 
to  his  facred  character,  as  the  minifter  and  embafTador  of 
peace.  Accordingly  it  is  enabled  by  the  ftatute  called  ar- 
ticult  clerif  9  Edw.  II.  c.  3.  that  if  any  perfon  lay  violent 
hands  upon  a  clerk,  the  aniiends  for  the  peace  broken  fliall 
be  before  the  king ;  that  is,  by  indiftment  in  the  king's 
courts  i  and  the  aflailant  may  alfo  be  fued  before  the  bifliop, 
that  excommunication  or  bodily  penance  may  be  impofed : 
which  if  the  offender  will  redeem  by  money,  to  be  given 
to  the  bifhop,  or  the  party  aggrieved,  it  may  be  fued  for  be- 
fore the  bifhop  J  whereas  otherwife  to  fue  in  any  fpiritual 
court,  for  civil  damages  for  the  battery,  falls  within  the 
danger  oi  praemunire*^.  But  fuits  are,  and  always  were, 
allowable  in  the  fpiritual  court,  for  money  agreed  to  be 
giV6n  as  a  commutation  for  penance".  So  that  upon  the 
whole  it  appears,  that  a  perfon  guilty  of  fuch  brutal  be- 
haviour to  a  clergyman,  is  fubjeft  to  three  kinds  of  profe- 
cution,  all  of  which  may  be  purfued  for  one  and  the  fame 
offence  :  an  indictment,  for  the  breach  of  the  king*s  peace 
by  fuch  affault  and  battery ;  a  civil  aftion,  for  the  fpecial 
damage  fuftained  by  the  party  injured ;  and  a  fuit  in  the 

'  2  Inft.  49».  6ao.  "  Ank.  Chr.  Edtu.  II.  c.4.  F.  N.  B.  53.. 
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ecclefiaftical  court,  firft,  pro  correBiont  et  falute  animae,  by 
enjoining  penance,  and  then  again  for  fuch  fum  of  money 
as  {hall  be  agreed  on  for  taking  off  the  penance  enjoined ; 
it  being  ufual  in  thofe  courts  to  exchange  their  fpiritual 
cenfures  for  a  round  compenfation  in  money';  perhaps 
becaufe  poverty  is  generally  efleemed'  by  the  moralifts  the 
bed  medicine  pro  falute  attimae. 

Vin.  The  two  remaining  crimes  and  offences,  again  ft 
the  perfons  of  his  majefty's  fubje£ls,  are  infringements  of 
their  natural  liberty :'  concerning  the  firft  of  which,  falfe 
imprifonmenti  it's  nature  and  incidents,  I  muft  content  my- 
felf  with  referring  the  ftudent  to  what  was  obferved  in  the 
preceding  volume  ",  when  we  confidered  it  as  a  mere  civil 
injury.  But  befides  the  private  fatisfaftion  given  to  the 
individual  by  a£tion,  the  law  alfo  demands  public  vengeance 
for  the  breach  of  the  king'sL  peace,  for  the  lofs  which  the 
ftate  fuftains  by  the  confinement  of  one  of  it's  members, 
and  for  the  infringement  of  the  good  order  of  fociety.  We 
have  feen  before'',  that  the  moft  atrocious  de'gree  of  this 
offence,  that  of  fending  any  fubjeft  of  this  realm  a  prifoner 
into  parts  beyond  the  feas,  whereby  he  is  deprived  of  the 
friendly  afliftance  of  the  laws  to  redeem  him  from  fuch  his 
captivity,  is  punilhed  with  the  pains  of  praemunire^  and  in- 
capacity to  hold  any  office,  without  any  poffibility  of  par- 
don y.  And  we  may  alfo  add,  that  by  ftatute  43  Eliz.  c.  13. 
to  cany  any  one  by  force  out  of  the  four  northern  coun- 
ties, or  imprifon  him  within  the  fame,  in  order  to  ranfom 
him  or  make  fpoil  of  his  perfon  or  goods,  is  felony  without 
benefit  of  clergy,  in  the  principals  and  all  accelTories  before 
the  fa£l.  Inferior  degrees  of  the  fame  offenpe,  of  falfe 
imprifonment,  are  alfo  punifhable  by  indictment,  (like  af- 
faults  and  batteries,)  and  the  delinquent  may  be  fined  and 


»  a  Roll  Rep.  384.  "  See  pag.  ii6- 

*  See  Vol.  III.  pag.  117.  '  Stat  31  Car.  11.  c.%. 
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imp^ifoned^      And  Indeed*  there  can  be  no  doubt,  but 
that  all  kinds  of  crimes  of  a  public  nature,  all  difturbances 
of  the  peace,  all  oppreffions,  and  other  mifdemefnors  what- 
foever  of  a  notorioufly  evil  example,  may  be  indifted   at- 
tfte  fuit  of  -the  king. 

IX.  The  other  remaining  offence,  that  of  kidnapping,  [  219  ] 
being  the  forcible  abduftion  or  ftealing  away  of  a  man, 
woman,  or  child,  from  their  own  country,  and  fending 
them  into  another,  was  capital  by  the  Jewifli  law.  "  He 
"  that  ftealeth  a  man,  and  felleth  him,  or  if  he  be  found  in 
"  his  hand,  he  fhall  furely  be  put  to  death  ^."  So  likewife 
in  the  civil  law,  the  offence  of  fpiriting  away  and  ftealing 
men  and  children ;  which  was  called  plagiuniy  and  the 
offenders  plagiarii,  was  punifhed  with  death  *=.  This  is  un- 
queftionably  a  very  heinous  crime,  as  it  robs  the  king  of 
his  fubjefts,  banifhes  a  man  from  his  country,  and  may  in 
its  confequences  be  produftive  of  the  moft  cruel  and  dif- 
agreeable  hardfhips ;  and  therefore  the  common  law  of 
England  has  punifhed  it  with  fine,  imprifonment,  and  pil- 
lory ^  And  alfo  the  ftatute  11  &  12  W.  III.  c.  7.,  though 
principally  intended  againft  pirates,  has  a  claufe  that  extends 
to  prevent  the  leaving  of  fuch  perfons  abroad,  as  are 
thus  kidnapped  or  fpirited  away  \  by  enafting,  that  if  any 
captain  of  a  merchant  vefTel  fhall  (during  his  being  abroad) 
force  any  perfon  on  (hore,  or  wilfully  leave  him  behind, 
or  refufe  to  bring  home  all  fuch  men  as  he  carried  out, 
if  able  and  defirous  to  return,  he  fhall  fuffer  three  months' 
imprifonment.  And  thus  much  for  offences  that  more  im- 
mediately afFeft  the  perfons  of  individuals  (4). 

^  Weft.  Symbol,  part  Z.  pag.  92.  «  Ff.  48.  15.  i. 

*  I  Hawk.  P.  C.  aio.  "^  Raym.  474.     a  Show.  aai.    Skin. 

"  Exod.  xxi.  16.      '  47.     Comb.  10. 


(4)  Where  a  child  is  ftolen  for  the  fake  of  its  cloaths,  it  is  the 
fame  fpecies  of  felony,  as  if  the  cloaths  were  ftelen  without  the 

T  3  '  child. 
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child.  But  it  cannot  be  confidered  a  felony,  where  a  child  is 
ftolen  and  not  deprived  of  its  cloaths.  This  crime  would  in 
general  be  an  aggravated  fpecies  of  falfe  imprifonment ;  but,  with- . 
out  referring  it  to  that  clafs  of  offences,  ftealing  a  child  from  its 
parents  is  an  aft  fo  (hocking  and  horrid,  that  it  would  be  con- , 
fidered  the  higheft  mifdemeanour,  punifhable  by  fine,  imprifon- 
ment, and  pillory,  upon  the  fame  principle  on  which  it  was  de- 
cided  to  be  a  mifdemeanour,  to  ileal  a  dead  body  from  a  grave. 
See  2  vol.  429. 
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CHAPTER     THE     SIXTEENTH. 

OF    OFFENCES    AGAINST    THE   HABITA- 
TIONS   OF    INDIVIDUALS. 


nr^HE  only  two  offences,   that  more  immediately  affeft 
-*-     the  habitations  of  individuals  or  private  fubjeiSls,  are 
thofe  of  arfon  and  burglary. 

t.  Arson,  ab  ardendo,  is  the  malicious  and  wilful  bann- 
ing the  houfe  or  out-houfe  of  another  man.  This  is  an 
offence  of  very  great  malignity,  and  much  more  pernicious 
to  the  public  than  fimple  theft :  becaufe,  firft,  it  is  an  offence 
againfl  that  right  of  habitation,  which  is  acquired  by  the 
law  of  nature  as  well  as  by  the  laws  of  fociety ;  next,  be- 
caufe of  the  terror  and  confufion  that  neceffarily  attend  it : 
and,  laftly,  becaufe  in  fimple  theft  the  thing  flolen  only 
changes  its  mafter,  but  ftill  remains  in  ejfe  for  the  benefit  of 
the  public,  whereas  by  burning  the  very  fubflance  is  abfo- 
lutely  deftroyed.  It  is  alfo  frequently  more  deftru£live  than 
murder  itfelf,  of  which  too  it  is  often  the  caufe :  fince  mur- 
der, atrocious  as  it  is,  feldom  extends  beyond  the  felonious 
a6t  deligned  ;  whereas  fire  too  frequently  involves  in  the  com- 
mon calamity  perfons  unknown  to  the  incendiary,  and  not 
intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies. 
For  which  reafon  the  civil  law  ^  punifhes  with  death  fuch  as 
malicioufly  fet  fire  to  houfes  in  towns,  and  contiguous  to 
others ;  but  is  more  merciful  to  fuch  as  only  fire  a  cottage^ 
or  houfe,  (landing  by  itfelf. 

»  iy.48.  19.28.  §12. 
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Our  Englifli  law  alfo  diftinguifties  with  much  accuracy 
Upon  this  crime.  And  therefore  we  will  inquire,  firft,  what 
is  fuch  a  houfe  as  may  be  the  fubjeft  of  this  offence :  next, 
wherein  the  offence  itfelf  confills,  or  what  amounts  to  a 
burning  of  fuch  houfe;  and  laftly,  how  the  offence  is 
puniflied. 

I.  NofT  only  the  bare  dwelling-houfe,  but  all  out-houfes 
that  are  parcel  thereof,  though  not  contiguous  thereto,  nor 
under  the  fame  roof,  as  barns  and  ftables,  may  be  the  fubjed: 
of  arfon  **.  And  this  by  the  common  law :  which  alfo  ac- 
counted it  felony  to  burn  a  fingle  barn  in  the  field,  if  filled 
with  hay  or  corn,  though  not  parcel  of  the  dwelling-houfe '^. 
The  burning  of  a  Hack  of  corn  was  antiently  likewife  ac- 
counted arfon  ^.  And  indeed  all  the  niceties  and  diftinftions 
which  we  meet  with  in  our  books,  concerning  what  Ihall, 
or  {hall  not,  amount  to  arfon  feem  now  to  be  taken  away 
by  a  variety  of  ftatutes ;  which  will  be  mentioned  in  the 
next  chapter,  and  have  made  the  puniftiment  of  wilful  burn- 
ing equally  extenfive  as  the  mifchief.  The  offence  of  arfon 
(ftriftly  fo  called)  may  be  committed  by  wilfully  fetting  fire 
to  one's  own  houfe,  provided  one's  neighbour's  houfe  is 
thereby  alfo  burnt ;  but  if  no  mifchief  is  done  but  to  one's 
own,  it  does  not  amount  to  felony,  though  the  fire  was 
kindled  with  intent  to  burn  another's  ^.  For  by  the  common 
law  no  intention  to  commit  a  felony  amounts  to  the  fame 
crime ;  though  it  does,  in  fome  cafes,  by  particular  ftatutes. 
However  fuch  wilful  firing  one's  own  houfe,  in  a  toivn^  is  a 
high  mifdemefnor,  and  puniftiable  by  fine,  imprifonment, 
pillory,  and  perpetual  fureties ,  for  the  good  behaviour  *"(i). 

i'  I  Hal. P. C.J 67.  «  Cro.  Car.377.     i  Jon.  351.' 

•^  3  Inft.  69.  ^  I  Hal.  P.  C.  568.     I  Hawk.  P.  C. 

«  I  Hawk.  P.  C.  105.  ic6. 


(i)  It  has  been  decided  that  an  attempt,  or  preparation  by  a 
man  to  fet  fire  to  his  own  houfe  in  a  town,  though  the  fire  be  never 
kindled,  is  a  mifdemeanour.     And  that  every  attempt  to  commit  a 

felony 
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And  if  a  landlord  or  reverfioner  fets  fire  to  his  own  houfe,  of 
which  another  is  in  pofleflion  under  a  leafe  from  himfelf  or 
from  thofe  whofe  eftate  he  hath,  it  (hall  be  accounted  arfon  ; 
for  during  the  leafe,  the  houfe  is  the  property  of  the 
tenant  8  (2). 

e  Foft.  15. 


felony  is  a  mifdemeanour ;  and,  in  general,  an  attempt  to  commit 
a  mifdemeanour  is  an  offence  of  the  fame  nature.  R.  v.  Scofield. 
Cald.  397.  So  alfo  an  incitement  or  folicitation  to  commit  a 
crime  is  a  mifdemeanour.  R.  v.  Higgins,  2  Eqfi,  5.  In  that 
cafe,  one  Higgins  was  indifted  at  Manchefter  feffions  by  the 
editor  for  having  incited  and  folicited  a  fervant  to  fteal  his  mailer's 
property.  The  fervant  was  honefl  and  informed  his  mafter,  and 
no  theft  was  committed.  Higgins  was  found  guilty,  and  fentenced 
by  the  court  to  two  years*  imprifonment,  and  to  ftand  once  in  the 
pillory.  He  brought  a  writ  of  error,  and,  after  two  arguments 
in  the  court  of  King's  Bench,  Lord  Kenyon  and  the  court  decided 
that  the  bare  folicitation  to  commit  a  crime  was  a  mifdemeanour, 
though  the  crime  was  not  committed. 

Voluntas  reputatur  pro  fa9o  is  ftill  true,  both  in  treafon  and 
mifdemeanour ;  but  the  intention,  in  both  muft  be  manifefted  by 
an  open  aft.  Men  cannot  be  puniflied  by  the  law  for  the  thoughts 
of  the  mind,  however  wicked  they  may  be  :  even  a  refolution  to 
commit  high  treafon,  evidenced  only  by  a  confeflion,  without  any 
attempt  to  carry  it  into  eflfeft,  is  not  punifhable  by  the  law  of 
England.  The  principal  of  thefe  cafes  is  well  illuftrated  by 
Lord  Coke,  who,  after  treating  of  fingle  combats  and  affrays,  fays, 
"  if  any  fubjeft  challenge  another  to  fight,  this  is  alfo  an  offence, 
*'  before  any  combat  be  performed,  and  punifliable  by  law,  for 
*'  quando  aliquid  prohibetur,  prohibetur  et  omncy  per  quod  devenitur 
**  ad  illud."  3  fnfi.  158.  And  therefore  he  who  carries  the 
challenge,  knowing  that  it  is  a  challenge,  is  alfo  guilty  of  a  mif- 
demeanour :  and  he  who  defignedly  attempts  to  provoke  another 
to  fight  or  to  fend  a  challenge  is  guilty  of  the  fame  offence. 

(2  )  It  has  been  exprefsly  determined,  that  if  a  tenant  fet  fire 
to  the  houfe  of  his  landlord  before  the  tenancy  expires,  he  is  not 
guilty  of  arfon.     Breeme's  Cafcy  Leachy  195.  209. 

But 
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2.  As  to  what  (hall  be  faid  to  be  a  burnings  fo  as  to  amount 
to  arfon,  a  bare  intent,  or  attempt  to  do  it,  by  actually  fet- 
ting  fire  to  an  houfe,  unlefs  it  abfolutely  burnsy  does  not  fall 
within  the  defcription  of  incendit  et  combujjlt ;  which  were 
words  neceflary,  in  the  days  of  law-latin,  to  all  indidlments 
of  this  fort.  But  the  burning  and  confuming  of  any  part  is 
futficient  j  though  the  fire  be  afterwards  extinguiftied  •*. 
Alfo  it  muft  be  a  malicious  burning :  otlierwife  it  is  only  a 
trefpafs  :  and  therefore  no  negligence  or  mifchance  amounts 
to  it.  For  which  reafon,  though  an  unqualified  perfon,  by 
ihooting  with  a  gun,  happens  to  fet  fire  to  the  thatch  of  a 
houfe,  this  fir  Matthew  Hale  determines  not  to  be  felony, 
contrary  to  the  opinion  of  former  writers  '.  But  by  ftatute 
6  Ann.  c.  31.  any  fervant,  negligently  fetting  fire  to  a  houfe 
or  out-houfes,  fhall  forfeit  100/.  or  be  fent  to  the  houfe  of 
correction  for  eighteen  months  ;  in  the  fame  manner  as  the 
Roman  law  diredled,  **  eosy  qui  negligenter  ignes  apud  fe 
*'  habuerinty  fujiihus  vel  jlagellis  caedi  ^." 

3.  The  punijtivtent  of  arfon  was  death  by  our  antient 
Saxon  laws '.  And  in  the  reign  of  Edward  the  firft,  this 
fentence  was  executed  by  a  kind  of  lex  talionis  ;  for  the  in- 
cendiaries were  burnt  to  deatli  ^  :  as  they  were  alfo  by  the 
Gothic  conftitutions  ".  The  ftatute  8  Hen.  VI.  c.  6.  made 
the  wilful  burning  of  houfes,  under  fome  fpecial  circum- 
ftances  therein  mentioned,  amount  to  the  crime  of  high 

"   I  Hawk.  P.  C.  106.  '  LL.  Inae,  c.  7. 

*  1  HaL  P.  C.  569.  •"  Brit,  e  9. 

*■  Ff.  1. 15.  4.  ■•  Stiernh.  de  jure  Goth.  L  3.  *.  6. 


But  the  43  Geo,  III.  c.  58.  enafts,  that  if  any  perfon  (hall 
wilfully  and  malicioufly  fet  fire  to  any  houfe,  out-houfe,  mill, 
warehoufe,  or  (hop,  whether  they  are  in  the  pofleffion  of  himfelf 
or  of  any  other  perfon,  with  intent  to  injure  or  defraud  his  majefty, 
any  of  his  fubjefts,  or  any  body  corporate,  he,  his  counfellors, 
aiders,  and  abettors  (hall  be  guilty  of  felony  without  benefit  of 
clergy. 

treafon. 
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treafon.     But  it  was  again  reduced  to  felony  by  the  genera 

afts  of  Edward  VI.  and  queen  Mary  ;  and  now  the  punifh- 

ment  of  all  capital  felonies  is  uniform,  namely,  by  hanging. 

The  offence  of  arfon  was  denied  the  benefit  of  clergy  by 

ftatute  21  Hen.  VIII.  c.  i.  but  that  ftatute  was  repealed  by 

I   Edw.  VI.  c.  12.  and  arfon  was  afterwards   held   to    be 

oufted  of  clergy,  with  refpedl  to  the  principal  offender,  only 

by  inference  and  dedudion  from  the  ftatute  4  &  5  P.  &  M.  [  223  3 

c.  4.  which  exprefsly  denied  it  to  the   accefTory  before  the 

fa£l "  J  though  now  it  is  exprefsly  denied  to  the  principal  in 

all  cafes  within  the  ftatute  9  Geo.  I.  c.  22. 

II.  Burglary,  or  noilurnal  houfebreaking,  burgi  latro- 
ciniuniy  which  by  our  antient  law  was  called  hamefecheny  as  it 
is  in  Scotland  to  this  day,  has  always  been  looked  upon  as 
a  very  heinous  offence  :  not  only  becaufe  of  the  abundant 
terror  that  it  naturally  carries  with  it,  but  alfo  as  it  is  a 
forcible  invafion  and  difturbance  of  that  right  of  habitation 
which  every  individual  might  acquire  even  in  a  ftate  of 
nature ;  an  invafion,  which  in  fuch  a  ftate  would  be  fure  to 
be  puniftied  with  death,  unlefs  the  affailant  were  the  ftronger. 
But  in  civil  fociety,  the  laws  alfo  come  in  to  the  affiftance  of 
the  weaker  party  j  and,  befides  that  they  leave  him  this  na- 
tural right  of  killing  the  aggrefTor,  if  he  can,  (as  was  fhewn 
in  a  former  chapter  p,)  they  alfo  prote£l  and  avenge  him,  in 
cafe  the  might  of  the  affailant  is  too  powerful.  And  the 
law  of  England  has  fo  particular  and  tender  a  regard  to 
the  immunity  of  a  man's  houfe,  that  it  ftyles  it  his  caftle, 
and  will  never  fuffer  it  to  be  violated  with  impunity  ;  agree- 
ing herein  with  the  fentiments  of  antient  Rome,  as  exprefled 
in  the  words  of  TuUy  1  j  «  quid  enim  fanB'iusy  quid  omtii  re- 
**  ligione  munitiuSy  quam  domus  uniufcujufque  civium  /"'  For 
this  reafon  no  outward  doors  can  in  general  be  broken  open 
to  execute  any  civil  procefs  ;  though,  in  criminal  caufes,  the 
public  fafety  fuperfedes  the  private.     Hence  alfo  in  part 

"11  Rep.  35.     a  Hal.  P.  C.  346,  p  See  pag.  180. 

347.     Foft.  336.  1  pro  domo,  41. 
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arifes  the  animadverfion  of  the  law  upon  eaves-droppers, 
nufancers,  and  incendiaries:  and  to  this  principle  it  muft 
be  affigned,  that  a  man  may  aflemble  people  together  law- 
fully (at  leaft  if  they  do  not  exceed  eleven)  without  danger 
of  railing  a  riot,  rout,  or  unlawful  aflembly,  in  order  to  pro- 
te£t  and  defend  his  houfe ;  which  he  is  not  permitted  to  do 
in  any  other  cafe '. 

n  224  ]  The  definition  of  a  burglar,  as  given  us  by  fir  Edward 
Coke  %  is  **  he  that  by  night  breakelh  and  entereth  into  a 
"  manfion-houfe,  with  intent  to  commit  a  felony."  In  this 
definition  there  are  four  things  to  be  confidered ;  the  time, 
the  place,  the  manner,  and  the  intent, 

1.  The  time  muft  be  by  night,  and  not  by  day:  for  in 
the  day  time  there  is  no  burglary.  We  have  feen  *,  in  th.e 
cafe  of  juftifiable  homicide,  how  much  more  heinous  all 
laws  made  an  attack  by  night,  rather  than  by  day  ;  allowing 
the  party  attacked  by  night  to  kill  the  afTailant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  pur- 
pofe  :  antiently  the  day  was  accounted  to  begin  only  at  fun- 
rifing,  and  to  end  immediately  upon  fun-fet ;  but  the  better 
opinion  feems  to  be,  that  if  there  be  daylight  or  crepufculum 
enough,  begun  or  left,  to  difcern  a  man*s  face  withal,  it  is 
no  burglary".  But  this  does  not  extend  to  moonlight;  for 
then  many  midnight  burglaries  would  go  unpunifhed  :  anti 
befideS)  the  malignity  of  the  offence  does  not  fo  properly 
arife  from  its  being  done  in  the  dark,  as  at  the  dead  of 
night  i  when  all  the  creation,  except  beafts  of  prey,  are  at 
reft ;  when  fleep  has  difarmed  the  owner,  and  rendered  his 
caftle  defencelefs.  ' 

2.  As  to  the  place.  It  muft  be,  according  to  fir  Edward 
Coke's  definition,  in  a  wdr^<7«-houfe :   and  therefore  to  ac- 

"■  I  Hal.  p.  C.  547.  »  3  Inft.  63.      I    Hal.   P.   C.   3J0. 

•  3  Inft.  63.  I  Ha\vk.  V.  C.  loi. 

' '  See  pag.  i8o,  181. 

•^  count 
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count  for  the  reafon  why  breaking  open  a  church  is  bur- 
glary, as  it  undoubtedly  is,  he  quaintly  obferves  that  it  is 
domus  manf,onalis  Dei"'.  But  it  does  not  feem  abfolutely 
neceflary  that  it  fhould  in  all  cafes  be  a  m,anfion-houfe  ;  for 
it  may  alfo  be  committed  by  breaking  the  gates  or  walls  of 
a  town  in  the  night '  ;  thought  that  perhaps  fir  Edward 
Coke  would  have  called  the  manfion-houfe  of  the  garrifon 
or  corporation.  Spelman  defines  burglary  to  be,  "  noclur- 
"  na  diruptio  alicujus  habit  acuity  vel  eccleftae^  etiam  murorum  L  225  J 
**  portarumve  burgiy  ad  feloniam  perpetrandam^^  And  there- 
fore we  may  fafely  conclude,  that  the  requifite  of  its  being 
domus  manftonalis  is  only  in  the  burglary  of  a  private  houfe : 
which  is  the  moft  frequent,  and  which  it  is  indifpenfably 
neceflary  to  form  its  guilt,  that  it  mull  be  in  a  manfion  or 
dwelling-houfe.  For  no  diftant  barn,  warehoufe,  or  the 
like,  are  under  the  fame  privileges,  nor  looked  upon  as  a  - 
man's  caftle  of  defence  :  nor  is  a  breaking  open  of  houfes 
wherein  no  man  refides,  and  which  therefore  for  the  time 
being  are  not  manfion-houfes,  attended  with  the  fame  cir- 
cumftances  of  midnight  terror.  A  houfe,  however,  wherein 
a  man  fometimes  refides,  and  which  the  owner  hath  only 
left  for  a  (hort  feafon,  animo  revertendiy  is  the  obje£l  of 
burglary,  though  no  one  be  in  it  at  the  time  of  the  fa6l 
commited '.  And  if  the  barn,  liable,  or  warehoufe,  be 
parcel  of  the  manfion-houfe  and  within  the  fame  common 
fence  y,  though  not  under  the  fame  roof  or  contiguous,  a 
burglary  may  be  committed  therein ;  for  the  capital  houfe 
protedls  and  privileges  all  its  branches  and  appurtenances,  if 
within  the  curtilage  or  home-ftall' (3).     A  chamber  in  a 

'  3  Irift.  C4.  y  K.  -v.  Garland.    P.  l6  G.  111.    by 

'  *  Spelm.  GteJJ".  t.  Burglary,  I  Hawk,  all  the  judges. 

P.  C.  103.  ^  I  Hal.  P.  C.  558.     I  Hawk.  P.  C-     • 

'  I  Hal.  P. C.  566.     Foft.77.  104, 


(3  )  Where  a  houfe  is  built,  purchafed,  or  rented,  and  is  under 
repairs,  or  is  making  ready  fof  the  reception  of  the  owner's  family, 
no  burglary  can  be  committed  in  it,  until  the  owner,  or  fome  part 

of 
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college  or  an  inn  of  court,  where  each  inhabitant  hath  a 
diftin£t  property,  is,  to  all  other  purpofes  as  well  as  this, 
the  manGon-houfe  of  the  owner".  So  alfo  is  a  room  or 
lodging,  in  any  private  houfe,  the  manfion  for  the  time 
being  of  the  lodger ;  if  the  owner  doth  not  himfelf  dwell  in 
the  houfe,  or  if  he  and  the  lodger  enter  by  different  out- 
ward doors.  But  if  the  owner  himfelf  lies  in  the  houfe, 
and  hath  but  one  outward  door  at  which  he  and  his  lodgers 
enter,  fuch  lodgers  feem  only  to  be  inmates,  and  all  their 
apartments  to  be  parcel  of  the  one  dwelling-houfe  of  the 
owner''.  Thus  too  the  houfe  of  a  corporation,  inhabited 
in  feparate  apartments  by  the  officers  of  the  body  corporate, 
is  the  manfion-houfe  of  the  corporation,  and  not  of  the  re- 
fpeftive  officers  ^  But  if  I  hire  a  fhop,  parcel  of  another 
man's  houfe,  and  work  or  trade  in  it,  but  never  lie  there  ; 
[  226  ]  it  is  no  dwelling-houfe,  nor  can  burglary  be  committed 
therein  j  for  by  the  leafe  it  is  fevered  from  the  reft  of  the 
houfe,  and  therefore  is  not  the  dwelling-houfe  of  him  who 
occupies  the  other  part :  neither  can  I  be  faid  to  dwell 
therein,   when  I  never   lie   there  ^  (4).     Neither  can   bur- 

»  I  Hal.  P.  C.  Jj6.  •=  Foaer,  38,  39. 

«>  Kel.84.     I  HaL  P.  C.  J56.  <•  I  Hal.  P.  C.  J58. 

of  his-family  goes  to  inhabit  it.  LyotCt  Cafcy  Leach^  169.  Thomp- 
fon's  Cafct  Ibid.     893. 

Where  an  out-houfe  was  feparated  from  the  dwelUng-houfe  by 
an  open  paCTage  eight  feet  wide,  but  not  conne£led  with  the 
dwelling-houfe  by  any  fence  inclofing  both,  the  judges  were 
unanimoufly  of  opinion  that  this  was  not  part  of  the  dweUing- 
houfe,  and  that  no  burglary  could  be  committed  in  it.  Garland's 
Cafcy  Leach,  151.  But  it  had  been  long  before  decided,  that, 
,  where  fuch  an  out-houfe  was  connefted  with  the  dwelling-houfe 
only  by  a  pale  which  reached  betwixt  them,  burglary  might  be 
committed  in  it.     Cajlle^t  Cafe,  I  Hale,  558. 

Burglary  may.be  committed  by  breaking  into  a  college  buttery, 
which  muft  be  ftated  to  be  the  manfion-houfe  of  the  matter,  fellows, 
and  fcholars  of  the  college.     2  EaJ,  P.  C.  $01.' 

(4)  But  where  a  fhop  was  rented  with  feme  of  the  apartments 

of  a  houfe,  it  was  held  that  the  (hop  was  ftill  part  of  the  dwelling- 

14  houfe. 
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glary  be  committed  In  a  tent  or  booth  ere£led  in  a  market  or 
fair ;  though  the  owner  may  lodge  therein  ^  j  for  the  law 
regards  thus  highly  nothing  but  permanent  edifices  ;  a  houfe, 
or  church,  the  wall  or  gate  of  a  town ;  and  though  it  may 
be  the  choice  of  the  owner  to  lodge  in  fo  fragile  a  tenement, 
yet  his  lodging  there  no  more  makes  it  burglary  to  break  it 
open,  than  it  would  be  to  uncover  a  tilted '  waggon  in  the 
fame  circumftances. 

3.  As  to  the  manner  of  committing  burglary  :  there  muft  be 
both  a  breaking  and  an  entry  to  complete  it.  But  they  need 
not  be  both  done  at  once :  for  if  a  hole  be  broken  one  night, 
and  the  fame  breakers  enter  the  next  night  through  the  fame, 
they  are  burglars*.  There  muft  in  general  be  an  actual 
breaking  ;  not  a  mere  legal  claufum  fregity  (by  leaping  over 
invifible  ideal  boundaries,  which  may  conftitute  a  civil  tref- 
pafs,)  but  a  fubftantial  and  forcible  irruption.  As  at  leaft 
by  breaking,  or  taking  out  the  glafs  of,  or  otherwife  open- 
ing, a  window :  picking  a  lock,  or  opening  it  with  a  key ; 
nay,  by  lifting  up  the  latch  of  a  door,  or  unloofing  any  other 
fattening  which  the  owner  has  provided.  But  if  a  perfon 
leaves  his  doors  or  windows  open,  it  is  his  own  folly  and 
negligence,  and  if  a  man  enters  therein,  it  is  no  burglary : 
yet,  if  he  afterwards  unlocks  an  inner  or  chamber  door,  it 
is  fo  6  (^).  But  to  come  down  a  chimney  is  held  a  burglarious 

^  I  Hawk.  P.C.  104.  8  1  Hal.  P.  C.  SSJ,. 

♦   iHal.  P.C.553. 


ho.ufe,  and  that  burglary,  might  be  committed  in  it,  as  the  houfe  of 
the  landlord.     Gibfan's  Cafe,  Leach,  287. 

Where  it  mutt  be  laid  in  the  indictment  to  be  the  dwelling-houfe 
of  the  landlord,  if  he  break  open  the  apartments  of  his  lodgers 
and  inmates,  and  fteal  their  goods,  it  is  larceny,  but  not  bur- 
glary, for  a  man  cannot  be  guilty  of  burglary  in  his  own  houfe. 
Kel.  84. 

(5 )  It  will  be  burglary  to  unlatch  an  inner  door  with  a  felonious 
intent,  and  whatever  would  be  a  breaking  of  an  outer  door,  will 

alfo 
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entry ;  for  that  is  as  much  clofed,  as  the  nature  of  things 
will  permit  ^.  So  alfo  to  knock  at  the  door,  and  upon  open- 
ing it  to  ruih  in,  with  a  felonious  intent :  or,  under  pre- 
tencfe  of  taking  lodgings,  to  fall  upon  the  landlord  and  rob 
him  ;  or  to  procure  a  conftable  to  gain  admittance,  in  order 
to  fearch  for  traitors,  and  then  to  bind  the  conftable  and 
rob  the  houfe;  all  thefe  entries  have  been  adjudged  burgla- 
[  227  3  rious,  though  there  was  no  a£tual  breaking ;  for  the  law 
will  not  fuflPer  itfelf  to  be  trifled  with  by  fuch  evafions,  ef- 
pecially  under  the  cloak  of  legal  procefs '.  And  fo,  if  a 
fervant  opens  and  enters  his  mafter*s  chamber-door  with  a 
felonious  defign ;  or  if  any  other  perfon  lodging  in  the  fame 
houfe  or  in  a  public  inn,  opens  and  enters  another's  door, 
with  fuch  evil  intent ;  it  is  burglary.  Nay,  if  the  fervant  con- 
fpires  with  a  robber  and  lets  him  into  the  houfe  by  night,  this 
is  burglary  in  both''  j  for  the  fervant  is  doing  an  unlawful  «£k, 
and  the  opportunity  aflForded  him  of  doing  it  with  greater  eafe, 
rather  aggravates  than  extenuates  the  guilt.  As  for  the  en- 
try, any  the  leaft  degree  of  it,  with  any  part  of  the  body, 
or  with  an  inftrument  held  in  the  hand,  is  fufficient  j  as,  to 
ftep  over  the  threfhold,  to  put  a  hand  or  a  hook  in  at  a  win- 
dow to  draw  out  goods,  or  a  piftol  to  demand  one's  money, 
are  all  of  them  burglarious  entries  ^  (6).     The  entry  may  be 

•»  1  Hawk.  p.  C.  loa.    I  Hal.  P.  C.         "  Stra.   88i.      i   Hal.  P.  C.   553. 
55a.  I  Hawk.  P.  C.  103. 

I  Hawk.  P.C.  loi.  •  I  Hal.  P.  C.  J55.     i  Hawk.  P.  C. 

103.     Foft.  108. 


alfo  be  a  breaking  of  an  inner  door  to  conftitute  burglary.  See 
2  EaJ,  P.  C.  488. 

But  it  does  not  feem  to  be  burglary  to  break  the  doors  of  cup- 
boards, preifes,  and  clofets.     Ib'td. 

(6)  In  the  cafe  where  a  door  bad  been  bored  through  by  an  in- 
ftrument, called  a  eentre-biti  the  end  of  which  mull  have  pene- 
trated beyond  the  internal  furface  of  the  door,  it  was  held  that 
this  was  noi  a  fufficient  entry  to  conftitute  a  burglary.  When  the 
infertion  of  an  inftrument  amounts  to  a  burglarious  entry,  the  in- 
ftrument muft  be  of  fuch  a  nature  as  is  calculated  to  effe£l  the  in- 

I 2  tended 
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before  the  breaking,  as  well  as  after  :  for  by  ftatute  1 2  Ann. 
c.  7.  if  a  perfon  enters  into  the  dwelling  houfe  of  another, 
without  breaking  in,  either  by  day  or  by  night,  with  intent 
to  commit  felony,  or,  being  in  fuch  houfe,  fliall  commit  any 
felony  j  and  (hall  in  the  night  break  out  of  the  fame,  this  i$ 
declared  to  be  burglary  ;  there  having  before  been  different 
opinions  concerning  it:  lord  Bacon"  holding  the  afErmative, 
and  fir  Matthew  Hale  **  the  negative.  But  it  is  univerfally 
agreed,  that  there  muft  be  both  a  breaking,  either  in  fa<9t 
or  by  implication,  and  alfo  an  entry,  in  order  to  complete 
the  burglary. 

4.  As  to  the  intent ;  it  is  clear,  that  fuch  breaking  and 
entry  muft  be  with  a  felonious  intent,  otherwife  it  is  only  a 
trefpafs.  And  it  is  the  fame,  whether  fuch  intention  be 
a£iually  carried  into  execution,  or  only  demonftrated  by 
fome  attempt  or  overt  aft,  of  which  the  jury  is  to  judge. 
And  therefore  fuch  a  breach  and  entry  of  a  houfe  as  has 
been  before  defcribed,  by  night,  with  intent  to  commit  a 
robbery,  a  murder,  a  rape,  or  any  other  felony,  is  burglary ;  [  228  ] 
whether  the  thing  be  aftually  perpetrated  or  not.  Nor  does 
it  make  any  difference,  whether  the  offence  were  felony  at 
common  law,  or  only  created  fo  by  ftatute ;  fince  that  ftatute, 
which  makes  an  offence  felony,  gives  it  incidentally  all  the 
properties  of  a  felony  at  common  law  °. 

Thus  much  for  the  nature  of  burglary  j  which  is  a  felony 
at  common  law,  but  within  the  benefit  of  clergy.     The 

»  Elem.  65.  •  I  Hawk.  P.  C'xoj. 

"  I  Hal.  P.  C.  554. 


tended  felony  after  the  breaking  is  completed.  Hugbet*t  tafct 
Leach t  313. 

But  the  prifoner  in  that  cafe  being  acquitted  of  burglary,  was 
afterwards  profecuted  for  a  nafdemeanour  in  attempting  to  commit 
burglary. 

Vol.  IV.  V  ftatutes 
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ftatutes  however  of  i  Edw.  VI.  c.  12.  and  18  Eliz.  c.  7.  take 
away  clergy  from  the  principals,  and  that  of  3  &  4  W.  &  M. 
c.  9.,  from  all  abettors  and  acceffories  before  the  faft  p.  And, 
in  like  manner,  the  law  of  Athens,  which  punifhed  no  fimple 
theft  with  death,  made  burglary  a  capital  crime  ''. 

'  Burglary  in  any  houfe  belonging  to  felony,  and  punUhed  with  tranfportation 

the  plate  glafs  company,  with  intent  to  for  feven  years. 
Ileal  the  (lock  or  utenfils,  is  by  fiatute         i  Pott.  Antiq.  b.  i.  c.  a6. 
13  Geo.  III.  c.  38.  declared  to  be  fingle 
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CHAPTER     THE     SEVENTEENTH. 

OF   OFFENCES  against   PRIVATE 
PROPERTY. 


'T'HE  next  and  laft  fpecies  of  offences  againft  private  fub- 
jefts,  are  fuch  as  more  immediately  affeft  their  pro- 
perty. Of  which  there  are  two,  which  are  attended  with  a 
breach  of  the  peace }  larcinyy  and  malicious  mtfchief:  and  one, 
that  is  equally  injurious  to  the  rigTits  of  property,  but  at" 
tended  with  no  a£t  of  violence  \  which  is  the  crime  ol  forgery. 
Of  thefe  three  in  their  order. 

I.  Larciny,  or  theft y  by  contradiion  for  latrociny,  latro- 
ciniuntj  is  diftinguiftied  by  the  law  into  two  forts ;  the  one 
czWeA.  ftmple  larciny,  or  plain  theft  unaccompanied  with  any 
other  atrocious  circumftance  j  and  mixed  or  compound  larciny, 
which  alfo  includes  in  it  the  aggravation  of  a  taking  from 
one's  houfe  or  perfon. 

And,  firft,  olftmple  larciny  j  which,  when  it  is  the  deal- 
ing of  goods  above  the  value  of  twelve-pence,  is  called  grand 
larciny  ;  when  of  goods  to  that  value,  or  under,  is  petit  lar- 
ciny J  offences  which  are  confiderably  diftinguifhed  in  their 
punifliment,  but  not  otherwife.  I  fhall  therefore  firft  con- 
fider  the  nature  of  (imple  larciny  in  general ;  and  then  ftiall 
obferve  the  different  degrees  of  punifhment  infli<^ed  on  it's 
two  feveral  branches. 

Simple  larciny  then  is  "  the  felonious  taking,  and  carry- 
"  ing  away,  of  the  perfonal  goods  of  another."  This  of- 
fence certainly  commenced  then,  whenever  it  was,  that  the 

U  2  bounds 
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bounds  of  property,  or  laws  of  meum  and  tuum,  were  efta- 
bliflied.  How  far  fuch  an  ofFence  can  exift  in  a  ftate  of 
nature,  where  all  things  are  held  to  be  common,  is  a  queflion 
that  may  be  folved  with  very  little  difficulty.  The  difturb- 
ance  of  any  individual,  in  the  occupation  of  what  he  has 
feifed  to  his  prefent  ufe,  feems  to  be  the  only  ofFence  of  this 
kind  incident  to  fuch  a  ftate.  But  unqueftionably,  in  focial 
communities,  when  property  is  eftablifhed,  the  neceffity 
whereof  we  have  formerly  feen  %  any  violation  of  that  pro- 
perty is  fubjedt  to  be  punifhed  by  the  laws  of  fociety  :  though 
how  far  that  puniftiment  fhall  extend,  is  matter  of  confider- 
able  doubt.  At  prefent  we  will  examine  the  nature  of  theft, 
or  larciny,  as  laid  down  in  the  foregoing  definition. 

I.  It  muft  be  a  taking.  This  implies  the  confent  of  the 
owner  to  be  wanting.  Therefore  no  delivery  of  the  goods 
from  the  owner  to  the  offender,  upon  truft,  can  ground  a 
larciny.  As  if  A  lends  B  a  horfe,  and  he  rides  away  with 
him ;  or,  if  I  fend  goods  by  a  carrier,  and  he  carries  them 
away ;  thefe  are  no  larcinies  *"(!)•     But  if  the  carrier  opens 

»  See  Vol.  II.  p.  8,  l^c.  *>  i  Hal.  P.  C.  504. 

( I )  But  it  is  now  fully  eftablifhed,  that  in  all  cafes  where  horfes 
or  carriages  are  hired  and  are  never  returned,  if  the  jury  are  of 
opinion  from  the  clrcumflances  that  the  perfons  to  whom  they  are 
delivered  intended  at  the  time  of  hiring  never  to  reflore  them,  or 
that  the  intention  to  fleal  them  or  convert  them  to  their  own  ufe 
exifted  in  their  minds  at  the  time  they  gained  pofTeflion,  they  are 
guilty  of  felony.  Pear's  ca/e,  and  Major  Semph'i  cafet  Leach,  189 
and  327.  And  where  a  perfon  hires  a  horfe  for  a  particular  time, 
or  to  go  a  fpecific  journey,  and  after  complying  with  the  terms 
of  the  fpecial  agreement  fells  it,  his  pofleifion  being  then  unfup- 
ported  by  any  privity  of  contraft  or  confent  of  the  owner,  he  is 
held  to  be  guilty  of  felony.  73.  And  it  is  now  generally  held, 
that  if  the  pofTeffion  of  property  is  obtained  by  any  contrivance 
anitno  furandi,  as  by  pretending  to  find  a  valuable  ring,  cutting 
cards,  or  laying  wagers,  or  by  undertaking  to  exchange  a  note  kito 
cafh,  or  gold  into  filver,  it  amounts  to  felony.  See  the  refpeftive 
cafes  of  Patchf  Horner^  and  Aiekletf  in  Leath,  206.  226.  239. 

But 
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a  bale  or  pack  of  goods,  or  pierces  a  veflel  of  wine,  and  takes 
away  part  thereof,  or  if  he  carries  it  to  the  place  appointed, 
and  afterwards  takes  away  the  whole,  thefe  are  larcinies  ' ; 
for  here  the  animus  furandi  is  manifefl  j  fince  in  the  firft  cafe 
he  had  otherwife  no  inducement  to  open  the  goods,  and  in 
the  fecond  the  trijft  was  determined,  the  delivery  having 
taken  its  effeii  (2).  But  bare  non-delivery  Ihall  not  of  courfe 
be  intended  to  arife  from  a  felonious  defign ;  fince  that  may 
happen  from  a  variety  of  other  accidents.  Neither  by  the 
common  law  was  it  larciny  in  any  fervant  to  run  away  with 
the  goods  committed  to  him  to  keep,  but  only  a  breach  of 
civil  truft  (3).     But  by  ftatute  33  Hen.  VI.  c.  i .  the  fervants 

«  3  Inft.  107. 


But  where  the  fale  of  a  horfe  or  any  other  article  is  complete, 
and  pofieffion  delivered  to  the  buyer,  who  rides  away  with  the 
horfe,  or  carries  off  the  article,  without  paying  for  it,  no  felony 
it  committed.  For  the  property  as  well  as  pofleflion  is  in  that 
cafe  parted  with,  and  the  owner  is  defrauded,  not  of  the  horfe  or 
article,  but  only  of  its  price,  and  he  has  his  remedy  by  an  a£Uoa 
to  recover  it.     Harvey's  cafe.  Leach ^  528. 

(2  )  It  has  been  decided,  that  if  a  parcel  is  left  by  accident  in  a 
hackney  coach,  and  the  coachman,  inftead  of  reftoring  it  to  the 
owner,  opens  it  and  embezzles  part  of  its  contents,  he  is  guilty  of 
larciny.     Wynne's  cafcy  Leach.,  320. 

(3)  In  moft  cafes  the  judges  had  determined  that  the  property 
of  the  mailer  dehvered  by  him  into  the  charge  and  care  of  the 
fervant  ftill  remained  in  the  pofleflion  of  the  matter,  and  if  it  was 
embezzled  by  the  fervant  or  converted  to  his  ufe,  he  was  guilty 
of  felony.  But  to  remove  doubts  which  had  exifted  refpeding 
embezzlements  by  merchants'  and  bankers'  clerks,  it  was  enacted 
by  the  39  Geo.  III.  c.  85.  that  if  any  fervant  or  clerk  (hould 
by  virtue  of  his  employment  receive  any  money,  bills,  or  any 
valuable  fecurity,  goods,  or  effefts,  in  the  name,  or  on  the  account 
of  his  matter  or  employer,  and  (hould  afterwards  embezzle  any 
part  of  the  fame,  he  ftiall  be  deemed  to  have  felonioufly  ttolen  the 
fame,  and  fliould  be  fubjeA  to  tranfportation  for  any  term  not 
exceeding  fourteen  years. 

U  3  When 
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of  perfons  deceafed,  accufed  of  embezzling  their  mafters* 
goods,  may  By  writ  out  of  chancery  (iffued  by  the  advice  of 
[  231  ]  the  chief  juftices  and  chief  baron,  or  any  two  of  them,)  and 
proclamation  be  made  thereupon,  be  fummoned  to  appear  per- 
fonally  in  the  court  of  king's  bench,  to  anfwer  their  matters' 
executors  in  any  civil  fuit  for  fuch  goods ;  and  (hall,  on  de- 
fault of  appearance,  be  attainted  of  felony.  And  by  ftatute 
21  Hen.  VIII.  c.  7.  if  any  fervant  embezzles  his  mailer's 
goods  to  the  value  of  forty  (hillings,  it  is  made  felony ; 
except  in  apprentices,  and  fervants  under  eighteen  years  old. 
But  if  he  had  not  the  pofleffion,  but  only  the  care  and  over- 
fight  of  the  goods,  as  the  butler  of  the  plate,  the  fliepherd  of 
(heep,  and  the  like,  the  embezzling  of  them  is  felony  at 
common  law  ^.  So  if  a  gueft  robs  his  inn  or  tavern  of  a 
piece  of  plate,  it  is  larciny  :  for  he  hath  not  the  pofleffion 
delivered  to  him,  but  merely  the  ufe  %  and  fo  it  is  declared 
to  be  by  ftatute  3  &  4  W.  &  M.  c.  9.  if  a  lodger  runs  away 
with  the  goods  from  his  ready  fumijQied  lodgings.  Under 
fome  circumftances  alfo  a  man  may  be  guilty  of  felony  in 
taking  his  own  goods :  as  if  he  fteals  them  from  a  pawn- 
broker, or  any  one  to  whom  he  hath  delivered  and  entrufted 
them,  with  intent  to  charge  fuch  bailee  with  the  value ;  or 
if  he  robs  his  own  meflfenger  on  the  road,  with  an  intent  to 
charge  the  hundred  with  the  lofs  according  to  the  ftatute  of 
Winchefter  *". 

2.  There  muft  not  only  be  a  taking,  but  a  carrying  away ; 
cepit  et  afportavit  was  the  old  law-latin.  A  bare  removal 
from  the  place  in  which  he  found  the  goods,  though  the 

"  I  Hal.  P.  c.  506.  f  Foil.  123, 124. 

«  I  Hawk.  P.  C.  90. 

When  fervants  are  convifted  of  robbing  their  mailers,  as  the 
fecurity  of  families  fo  much  depends  upon  their  honefly,  and  as 
the  violation  of  the  confidence  repofed  in  them  is  a  high  aggrava- 
tion of  the  crime,  they  are  always  punilhed  with  the  utmoft  rigour 
which  the  law  admits. 

thief 
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thief  does  not  quite  make  off  with  them,  is  a  fufficient  afport- 
ation,  or  carrying  away.  As  if  a  man  be  leading  another's 
horfe  out  of  a  clofe,  and  be  apprehended  in  the  fa£l ;  or  if 
a  gueft,  dealing  goods  out  of  an  inn,  has  removed  them  from 
his  chamber  down  flairs ;  thefe  have  been  adjudged  fufficient 
carryings  away,  to  conflitute  a  larciny  s.  Or  if  a  thief,  in- 
tending to  ileal  plate,  takes  it  out  of  a  cheft  in  which  it  was, 
and  lays  it  down  upon  the  floori  but  is  furprized  before  he 
can  make  his  efcape  with  it  j  this  is  larciny  *"  (4). 

3.  This  taking,  and  carrying  away,  muft  alfo  be  fe/o^  [  232  ] 
nious :  that  is,  done  animo  furandi :  or,  as  the  civil  law  ex- 
prefles  it,  lucri  caufd  '.  This  requifite,  befides  excufing  thofe 
who  labour  under  incapacities  of  mind  or  will,  (of  whom 
we  fpoke  fufficiently  at  the  entrance  of  this  book  ^^)  indemni- 
fies alfo  mere  trefpaflers,  and  other  petty  offenders.  As  if 
a  fervant  takes  his  mafler's  horfe  without  his  knowledge, 
and  brings  him  home  again  :  if  a  neighbour  takes  another's 
plough  that  is  left  in  the  field,  and  ufes  it  upon  his  own 

«  3  Inft.  108, 109.  '  Inft.  4. 1.  I. 

*  I  Hawk.  P.  C.  93.  ^  See  pag.  ao. 


(4)  If  a  purfe  is  tied  to  the  pocket  by  a  firing,  or  goods  to  a 
counter  in  a  fhop,  and  the  purfe  is  taken  out  of  the  pocket,  or 
the  goods  from  the  counter,  yet  the  larciny  is  not  complete,  if 
the  firing  remain  unbroken.     2  Eaji.  P.  C.  ^^6. 

But  where  a  man  fnatched  an  ear-ring  from  a  lady's  ear,  and 
afterwards  dropped  it  in  her  hair,  it  was  held  a  fufficient  carrying 
away  to  conflitute  a  robbery.  Lapier^s  cafe.  Leach,  264.  The 
removal  of  a  parcel  from  one  end  of  a  waggon  to  the  other,  with 
an  intent  to  ileal,  amounted  to  a  larciny.  Ibid.  204.  But  where  a 
bale  of  goods  was  raifed  and  placed  upon  its  end  in  a  perpendicu- 
lar poflure,  this  was  thought  not  to  be  a  fufficient  carrying  away, 
there  not  being  a  complete  removal  from  the  fpace  it  before  occu- 
pied. Ibid.  And  where  a  man  was  flopped  and  ordered  by  the 
prifoner  to  put  down  upon  the  ground  a  parcel,  which  he  was 
carrying,  but  which  the  prifoner  did  not  afterwards  take  up,  this 
was  held  not  a  fufficient  afportation  to  complete  the  crime  of  rob- 
bery.    FarrePs  cafe,  Ibid.  266. 

U  4  land. 
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land,  and  then  returns  it :  if,  under  colour  of  arrear  of  rent, 
vhere  none  is  due,  I  didrein  another's  cattle,  or  feize  them : 
all  thefe  are  mifdemefnors  and  trefpafles,  but  no  felonies '. 
The  ordinary  difcovery  of  a  felonious  intent  is  where  the 
party  doth  it  clandeftinely ;  or,  being  charged  with  the  faft, 
denies  it.  But  this  is  by  no  means  the  only  criterion  of  cri- 
minality :  for  in  cafes  that  may  amount  to  larciny  the  variety 
of  circumftances  is  fo  great,  and  the  complications  thereof  fo 
mingled,  that  it  is  impoffible  to  recount  all  thofe,  which  may 
evidence  a  felonious  intent,  or  animum  furandi :  wherefore 
they  muft  be  left  to  the  due  and  attentive  confideration  of 
•   the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  muft  be  of 
the  perfonal  goods  of  another :  for  if  they  are  things  realj  or 
favour  of  the  realty,  larciny  at  the  common  law  cannot  be 
<:ommitted  of  them.  Lands,  tenements,  and  hereditaments 
(either  corporeal  or  incorporeal)  cannot  in  their  nature  be 
taken  and  carried  away.  And  of  things  Hkewife  that  ad- 
here to  the  freehold,  as  corn,  grafs,  trees,  and  the  like,  or 
lead  upon  a  houfe,  no  larciny  could  be  committed  by  the 
rules  of  the  common  law  ;  but  the  feverance  of  them  was, 
and  in  many  things  is  ftill,  merely  a  trefpafs  which  de- 
pended on  a  fubtilty  in  the  legal  notions  of  our  anceftors. 
Thefe  things  were  parcel  of  the  real  eftate  ;  and  therefore, 
while  they  continued  fo,  could  not  by  any  poflibility  be  the 
fubjeft  of  theft,  being  abfolutely  fixed  and  immoveable  "*. 
C  ^33  ]  And  if  they  were  fevered  by  violence,  fo  as  to  be  changed 
into  moveables ;  and  at  the  fame  time,  by  one  and  the  fame 
continued  zGt,  carried  off  by  the  perfon  who  fevered  them ; 
they  could  never  be  faid  to  be  taken  from  the  proprietor,  in 
this  their  newly  acquired  ftate  of  mobility,  (which  is  effen- 
tial  to  the  nature  of  larciny,)  being  never,  as  fuch,  in  the 
aftual  or  conftruftive  poffeffion  of  any  one,  but  of  him  who 
committed  the  trefpafs.  He  could  not  in  ftri£lnefs  be  faid 
to  have  taken  what  at  that  time  were  the  perfonal  goods 

'  I  Hal.  P.  C.  509.  «  See  Vol.  II.  p.  16. 

of 
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of  another,  fince  the  very  aft  of  taking  was  what  turned 
them  into  perfonal  goods.  But  if  the  thief  fevers  them  at 
one  time,  whereby  the  trefpafs  is  completed,  and  they  ^re 
converted  into  perfonal  chattels,  in  the  conftruftive  poffeffion 
of  him  on  whofe  foil  they  are  left  or  laid  ;  and  come  again 
at  another  time,  when  they  are  fo  turned  into  perfonalty,  and 
takes  them  away  ;  it  is  larciny  :  and  fo  it  is,  if  the  owner, 
or  any  one  elfe,  has  fevered  them".  And  now  by  the 
ftatute  4  Geo.  II.  c.  42.  to  fteal,  or  rip,  cut  or  break  with 
intent  to  fteal,  any  lead,  or  iron  bar,  rail,  gate,  or  palifado, 
fixed  to  a  dwelling-houfe  or  out-houfe,  or  in  any  court  or 
garden  thereunto  belonging,  or  to  any  other  building,  is 
made  felony,  liable  to  tranfportation  for  feven  years  j  and  to 
fteal,  damage,  or  deftroy  underwood  or  hedges,  and  the 
like,  to  rob  orchards  or  gardens  of  fruit  growing  therein^ 
to  fteal  or  otherwife  deftroy  any  turnips,  potatoes,  cabbages, 
parfnips,  peafe,  or  carrots,  or  the  roots  of  madder  when 
growing,  are**  puniftiable  criminally,  by  wliipping,  fmall 
fines,  imprifonment,  and  fatisfaftion  to  the  party  wronged, 
according  to  the  nature  of  the  offence  (5).  Moreover,  the 
ftealing  by  night  of  any  trees,  or  of  any  roots,  fhrubs,  or 
plants  to  the  value  of  ^s.  is  by  ftatute  6  Geo.  III.  c.  36. 
made  felony  in  the  principals,  aiders,  and  abettors,  and  in 

•  3  Inft.  109.     I  Hal.  p.  C.  510.       c.  a.    31  Geo.  II.  c.35.  6  Geo.  III.  c.  48. 
»  Stat.  43  Elii.  c.  7.     15    Car.  II.    9  Geo.  III.  c.  41.  13  Geo.  Ill,  c.  3a. 


(5)  Or  may  be  fined  any  fum  not  exceeding  twenty  {hillings, 
over  and  above  the  value  of  the  goods,  by  42  Geo,  III.  c.  67. 

The  45  Geo.  III.  c.  66.  enafts,  that  if  any  one  without  legal 
right  or  authority  fhall  carry  away  any  bark  from  any  wood  or 
wood-grounds,  or  (hall  have  any  bark  in  his  poffeffion,  and  fhall 
not  give  a  fatisfaftory  account  of  it,  for  the  firfl  offence  he  may 
be  fined  40/.,  for  the  fecond  5/.  with  cofls,  and  for  the  third  he 
may  be  punifhed  as  an  incorrigible  rogue. 

Unlefs  the  bark  is  taken,  at  the  time  it  was  cut  from  a  growing 
tree,  by  the  common  law  ftealing  bark  mufl  be  larciny.  See 
6  Geo.  III.  c.  48.,  9  Geo.  III.  c.  41,,   10  Geo.  III.  c.  30. 

the 
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tlie  purchafers  thereof,  knowing  the  fame  to  be  ftolen: 
and  by  ftatutes  6  Geo.  III.  c.  48.  and  13  Geo.  III.  c.  33. 
the  ftealing  of  any  timber  trees  therein  fpecified  p,  and  of 
[234]  any  root,  ihrub,  or  plant,  by  day  or  night,  is  liable  to  pe- 
cuniary penalties  for  the  two  firft  offences,  and  for  the  third 
is  conftituted  a  felony  liable  to  tranfportation  for  feven  years. 
Stealing  ore  out  of  mines  is  alfo  no  larciny,  upon  the  fame 
principle  of  adherence  to  the  freehold  ;  with  an  exception 
only  to  mines  of  black  lead,  the  fteaRng  of  ore  out  of  which, 
or  entering  the  fame  with  intent  to  Ileal,  is  felony,  puniftiable 
with  imprifonment  and  whipping,  or  tranfportation  not 
exceeding  feven  years  ;  and  to  efcape  from  fuch  imprifon- 
ment, or  return  from  fuch  tranfportation,  is  felony  without 
benefit  of  clergy,  by  ftatute  25  Geo.  II.  c.  10.  Upon  nearly 
the  fame  principle  the  ftealing  of  writings  relating  to  a  real 
eftate  is  no  felony ;  but  a  trefpafs  ^ :  becaufe  they  concern 
the  land,  or  (according  to  our  technical  Izugmge)  favour  oi 
the  realty,  and  are  confidered  as  part  of  it  by  the  law :  fo 
that  they  defcend  to  the  heir  together  with  the  land  which 
they  concern  ■■. 

Bonds,  bills,  and  notes,  which  concern  mere  chafes  in 
aBioTiy  were  alfo  at  the  common  law  held  not  to  be  fuch 
goods  whereof  larciny  might  be  committed  j  being  of  no 
intrinfic  value  * ;  and  not  importing  any  property  in  poffejfton 
of  the  perfon  from  whom  they  are  taken.  But  by  the 
ftatute  2  Geo.  II.  c.  25.  they  are  now  put  upon  the  fame 
footing,  with  refpeft  to  larcinies,  as  the  money  they  were 
meant  to  fecure  (6).     By  ftatute  15  Geo.  II.  c.  13.  officers 

P  Oak,  beech,  chefnut,   walnut,   art:,  i  i  Ha!.  P.  C.  510,     Sua.  1137. 

elm,  cedar,    fir,    afp,    lime,    fycamore,  ■■  See  Vol.  H.  pag.  438. 

birch,  poplar,  alder,  larch,    maple,  and  '8  Rep.  i'^.         ,       » 
hornbeam.  ,  ~ 


(6)  The  ftatute  declares,  that  if  any  one  (hould  fteal  or  take  by 
robbery  any  of  the  chafes  in  aSian  therein  fpecified,  he  fhall  be 
guilty  of  felony  of  the  fame  nature  as  if  he  had  ftolen  or  taken 
by  robbery  goods  of  the  fame  value  with  the  money  due  on  fuch 

chafes 
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or  fervants  of  the  bank  of  England,  fecreting  or  embezzling 
any  note,  bill,  warrant,  bond,  deed,  fecurity,  money,  or 
efFefts  intrufted  with  them  or  with  the  company,  are  guilty 
of  felony  without  benefit  of  clergy  (7).  The  fame  is  ena£led 
by  ftatute  24  Geo.  II.  c.  1 1.  with  refpe£t  to  officers  and  fer- 
vants of  the  fouth-fea  company.  And  by  ftatute  7  Geo.  III. 
c.  50.  if  any  officer  or  fervant  of  the  poft-office  (hall 
fecrete,  embezzle,  or  deftroy  any  letter  or  pacquet,  con* 
taining  any  bank  note  or  other  valuable  paper  particularly 
fpecified  in  the  aft,  or  (hall  fteal  the  fame  out  of  any  letter 
or  pacquet,  he  fhall  be  guilty  of  felony  without  benefit  of 


chafes  in  aSion,  and  remaining  unfatisfied.  Hence  it  is  not  a  rob- 
bery to  compel  a  perfon  to  fign  a  note  for  the  payment  bf  money, 
for  nothing  is  there  taken  upon  which  money  is  due.  Mrs. 
Phipoe's  cafcy  Ltacht']']^.  So  Lord  EUenborough,  at  Carlifle 
1802,  held  it  was  not  felony  under  this  ftatute  to  fteal  bankers' 
notes,  which  were  completely  executed,  but  which  had  never  been 
put  in  circulation,  becaufe  no  money  was  due  upon  them. 

It  is  thought  that  ftealing  a  pound  or  other  note  cannot  be  re- 
diiced  to  petty  larciny,  as  it  would  be  inconfiftent  with  the  words 
of  the  ftatute -to  ftate  it's  value  under  a  fhilling,  or  lefs  than  the 
fum  due  upon  it.  Therefore  this  fpecies  of  felony  cannot  be 
tried  at  the  quarter  feffions,  where  indidlments  for  petty  larciny 
only  ought  to  be  preferred. 

(7)  Upon  this  ftatute,  Robert  Aflett  was  indidled.  He  had 
been  a  confidential  clerk  in  the  bank^  and  had  embezzled  Exche- 
quer bills  to  an  immenfe  amount.  But  it  was  admitted  on  the  part 
of  the  profecution  that  thefe  bills  were  not  valid  Exchequer  bills, 
having  not  been  duly  figned  by  the  auditor  of  the  Exchequer. 
The  queftion  was  therefore  whether  they  came  under  the  defcrip- 
tion  of  any  fecurity  or  effeSis. 

A  majority  of  the  judges  were  of  opinion  that  thefe  papers 
were  fecurities  or  effe6ts,  as  the  government  was  as  much  bound 
in  honour  and  juftice  to  difcharge  them  as  if  they  were  technically 
corre6t  in  all  their  parts. 

The  prifoner  therefore  received  fentence  of  death,  but  as  fome 
of  the  judges  were  of  a  different  opinion,  he  was  not  executed. 
Bof^Pull.  New.  Rep.  i. 

clergy. 
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clergy  (8).  Or,  if  he  (hall  deftroy  any  letter  or  pacquet 
with  which  he  has  received  money  for  the  portage,  or  (hall 
advance  the  rate  of  portage  on  any  letter  or  pacquet  fent  by 
the  port,  and  {hall  fecrete  the  money  received  by  fuch  ad- 
vancement, he  fliall  be  guilty  of  fingle  felony.  Larciny  alfo 
could  not  at  common  law  be  committed  of  treafure-trove,  or 
wreck,  till  feized  by  the  king  or  him  who  hath  the  franchife, 
for  till  fuch  feizure  no  one  hath  a  determinate  property  there- 
in. But,  by  ftatute  26  Geo.  II.  c.  19.  plundering  or  ftealing 
from  any  fhip  in  diftrefs  (whether  wreck  or  no  wreck)  is 
felony  without  benefit  of  clergy  :  in  like  manner,  as,  by  the 
civil  law  %  this  inhumanity  is  punifhed  in  the  fame  degree 
si$  the  mofl:  atrocious  theft. 

Larciny  alfo  cannot  be  committed  of  fuch  animals,  in 
which  there  is  no  property  either  abfolute  or  qualified  ;  as 
of  hearts  that  are  Jierae  naturae^  and  unreclaimed,  fuch  as 
deer,  hares,  and  conies,  in  a  foreft,  chafe,  or  warren  ;  fifti, 
in  an  open  river  or  pond  ;  or  wild  fowls  at  their  natural 
liberty  *.  But  if  they  are  reclaimed  or  confined,  and  may  ferve 
for  food,  it  is  otherwife  even  at  common  law  :  for  of  deer  fo 
inclofed  in  a  park  that  they  may  be  taken  at  pleafure,  fifh  in 
a  trunk,  and  pheafants  or  partridges  in  a  mew,  larciny  may 
be  committed  ".  And  now,  by  ftatute  9  Geo.  I.  c.  11.  to 
hunt,  wound,  kill,  or  fteal  any  deer  ;  to  rob  a  warren  ;  or  to 
fteal  fifli  from  a  river  or  pond  (being  in  thefe  cafes  armed  and 
difguifed) ;  alfo  to  hunt,  wound,  kill,  or  fteal  any  deer,  in  the 
king's  forefts  or  chafes  inclofed,  or  in  any  other  inclofed  place 
where  deer  have  been  ufually  kept ;  or  by  gift  or  promife  of 
reward  to  procure  any  perfon  to  join  them  in  fuch  unlawful 
aft  ;  all  thefe  are  felonies  without  benefit  of  clergy.     And 

•  C«/.  6. a. 1 8.  "I  Hawk. P.  C.  94.     i  Hal.  P.  C.  J 1 1 . 

»r  Hal.  P.  C.  511.     Foft.366. 

(8)  To  fecrete  a  letter  containiog  money,  is  not  an  offence 
within  this  ftatute,  but  will  be  a  fimpie  larciny,  or  a  larciny  in  a 
dwelling-houfe,  according  to  the  circumftances  of  the  cafe.  Skutt^s 
cafcy  Leach y  100. 

the 
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the  ftatute  16  Geo.  III.  c.  30.  ena£ls  that  every  unauthorized 
perfon,  his  aiders  and  abettors,  who  (hall  courfe,  hunt,  fhoot 
at,  or  otherwife  attempt  to  kill,  wound,  or  deftroy  any  red 
or  fallow  deer  in  any  foreft,  chafe,  purlieu,  or  antient  walk, 
or  in  any  inclofed  park,  paddock,  wood,  or  other  ground, 
where  deer  are  ufually  kept,  fhall  forfeit  the  fum  of  20/.  or  [  236  ] 
for  every  deer  a£^ually  killed,  wounded,  deftroyed,  taken  in 
any  toyl  or  fnare,  or  carried  away,  the  fum  of  30/.,  or  double 
thofe  fums  in  cafe  the  offender  be  a  keeper :  and,  upon  a 
fecond  offence,  (whether  of  the  fame  or  a  different  fpecies,) 
{hall  be  guilty  of  felony,  and  tranfportable  for  feven  years  (9)- 
Which  latter  punifhment  is  likewife  infli£led  on  all  perfons 
armed  with  offenfive  weapons,  who  (hall  come  into  fuch 
places  with  an  intent  to  commit  any  of  the  faid  offences, 
and  (hall  there  unlawfully  beat  or  wound  any  of  the  keepers 
in  the  execution  of  their  offices,  or  (hall  attempt  to  refcue 
any  perfon  from  their  cuftody.  Alfo  by  ftatute  5  Geo.  III. 
c.  14.  the  penalty  of  tranfportation  for  feven  years  is  inflicted 
on  perfons  ftealing  or  taking  fi{h  in  any  water  within  a 
park,  paddock,  garden,  orchard,  or  yard  :  and  on  the  re- 
ceivers, aiders,  and  abettors  :  and  the  like  puniftiment,  or 
whipping,  fine,  or  imprifonment,  is  provided  for  the  taking 
or  killing  of  conies  ^  by  night-  in  open  warrens :  and  a  for- 
feiture of  five  pounds  to  the  owner  of  the  fifliery,  is  made 
payable  by  perfons  taking  or  deftroying  (or  attempting  fo  to 
do)  any  fifh  in  any  river  or  other  water  within  any  inclofed 

*  Sec  flat.  »a  &  23  Car,  II.  c.  aj. 


(9)  By  the  42  Geo.  III.  c.  107.  the  offence  defcribed  by  the 
16  Geo.  III.  c.  30.  as  ftated  above,  if  committed  in  an  inclofed  park 
or  ground,  is  made  felony,  and  the  offender  (hall  be  tranfported 
for  feven  years ;  but  if  it  is  committed  in  an  inclofed  part  of  a 
foreft,  chafe,  purlieu,  or  antient  walk,  for  every  offence,  the  of- 
fender (hall  forfeit  fifty  pounds,  and  if  he  is  a  keeper  of  a  foreft, 
chafe,  purlieu,  or  antient  walk,  wherein  the  offence  (hall  be 
committed,  he  (hall  forfeit  for  each  offence  one  hundred 
pounds. 

ground. 
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ground,  being  private  property.  Stealing  hawks,  in  dif- 
oSedience  to  the  rules  prefcribed  by  the  ftatute  37  Edw.  III. 
c.  19.,  is  alfo  felony".  It  is  alfo  faid '^  that,  if  fwans  be 
lawfully  marked,  it  is  felony  to  fteal  them,  though  at  large 
in  a  public  river ;  and  that  it  is  likewife  felony  to  fteal 
them,  though  unmarked,  if  in  any  private  river  or  pond ; 
otherwife  it  is  only  a  trefpafs.  But  of  all  valuable  domeftic 
animals,  as  horfes  and  other  beafts  of  draught,  and  of  all 
animals  dotnitae  naturae^  which  ferve  for  food,  as  neat  or 
other  cattle,  fwine,  poultry,  and  the  like,  and  of  their  fruit 
or  produce,  taken  from  them  while  living,  as  milk  or  wool  ^y 
larciny  may  be  committed  ;  and  alfo  of  the  flefli  of  fuch  as 
are  either  domitae  or  ferae  naturae,  when  killed  ^.  As  to  thofe 
animals,  which  do  not  ferve  for  food,  and  which  therefore 
the  law  holds  to  have  no  intrinfic  value,  as  dogs  of  all  forts, 
and  other  creatures  kept  for  whim  and  pleafure,  though  a 
man  may  have  a  bafe  property  therein,  and  maintain  a  civil 
a£lion  for  the  lofs  of  them  %  yet  they  are  not  of  fuch  eftima- 
tion,  as  that  the  crime  of  ftealing  them  amounts  to  larciny  ^. 
But  by  ftatute  10  Geo.  III.  c.  18.  very  high  pecuniary 
penalties,  or  a  long  imprifonment,  and  whipping  in  their  ftead, 
may  be  inflidled  by  two  juftices  of  the  peace,  (with  a  very 
extraordinary  mode  of  appeal  to  the  quarter  feffions,)  on  fuch 
as  fteal,  or  knowingly  harbour  a  ftolen  dog,  or  have  in  their 
cuftody  the  fkin  of  a  dog  that  has  been  ftolen  '^  (10). 

*3lnft,98,  '^  I  Hal.  P.  C.  511. 

"  Dalt.  Juft.  c.  156.  =■  See  Vol.  II.  pag.  393. 

y  DaL  ai.     Crompt.  36.     i  Hawk.  *>  i  Hal.  P.  C.  51a. 

P.  C.  93.      I   Hal.  P.  C.  507.      The  =  See  the  remarks  in  page  4.    The 

King  V.  Martin,  by  all  the  judges.     P.  ftatute  hath  now  continued  eighteen  fef- 

17  Geo.  III.  fions  of  parliament  unrepealed. 


(10)  This  ftatute  fcarcely  deferves  the  cenfure  conveyed  in  the 
learned  judge's  note;  for  though  many  perfons  may  not  eftimate 
at  a  high  rate  the  intrinfic  value  of  this  kind  of  property,  yet  dogs 
are  frequently  the  favourites  of  their  owners,  and  few  thieves  who 
are  guilty  of  ftealing  dogs  would  confine  their  depredations  to  this 
fingle  article.     The  penalty  for  the  firft  offence  is  only  from  20 

5  t° 
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Notwithstanding  however  that  no  larciny  can  be  com- 
mitted, unlefs  there  be  fome  property  in  the  thing  taken,  and 
an  owner ;  yet,  if  the  owner  be  unknown,  provided  there  be 
a  property,  it  is  larciny  to  fteal  it ;  and  an  indidlment  will 
lie,  for  the  goods  of  a  perfon  unknown  ^.  In  like  manner  . 
as,  among  the  Romans,  the  lex  Hojlilia  de  furtis  provided 
that  a  profecution  for  theft  might  be  carried  on  without  the 
intervention  of  the  owner  •*.  This  is  the  cafe  of  dealing  a 
fhroud  out  of  a  grave  ;  which  is  the  property  of  thofe,  who- 
ever they  were,  that  buried  the  deceafed  :  but  Itealing  the 
corpfe  itfelf,  which  has  no  owner,  (though  a  matter  of  great 
indecency,)  is  no  felony,  unlefs  fome  of  the  grave-clothes  be 
ftolen  with  it  ^(11).  Very  different  from  the  law  of  theC237  3 
Franks,  which  feems  to  have  refpefted  both  as  equal  offences : 
when  it  dire6led  that  a  perfon,  who  had  dug  a  corpfe  out  of 
the  ground  in  order  to  flrip  it,  ftiould  be  banifhed  from 
fociety,  and  no  one  fufFered  to  relieve  his  wants,  till  the  re- 
lations of  the  deceafed  confented  to  his  re-admiffion  ^ 

Having  thus  confidered  the  general  nature  of  fimple  lar- 
ciny, I  come  next  to  treat  of  its  punijhment.  Theft,  by  the 
Jewifh  law,  was  only  punifhed  with  a  pecuniary  fine,  and 
fatisfa£kion  to  the  party  injured  s.     And  in  the  civil  law,  till 

'  I  Hal.  P.  C.  512.  ^  Montefq.  Sp.  L.  b.  30.  ch.  19. 

"  Gravin  /.  3.  §  106.  «  Exod.  c.  xxii. 

•=  See  Vol.  II.  pag.  429. 


,  to  30  pounds,  and  if  paid,  no  farther  punifhment  can  be  inflifted. 
Dr.  Burn  feems  to  have  fuggefled  a  very  idle  doubt,  whether  a 
man  under  this  ftatute  can  be  conviAed  for  flealing  a  bitch,  as  the 
word  dog  alone  is  ufed  throughout  the  ftatute  [tit.  Dogs).  When 
it  is  neceffary  to  diftinguifh  the  fexes,  we  are  obliged  to  refort  to 

.  the  word  bitch,  but  we  have  no  other  word  than  dogs  to  com- 
prize the  whole  canine  fpecies  of  both  fexes,  in  which  fenfe  it 
unqueftionably  was  ufed  by  the  legiflature  in  this  ftatute 

(it)  To  fteal  a  dead  body  only  is  a  mifdemeanour.     See  2  Vol. 
429.  n.  4. 

"^  ~  fome 
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fome  very  late  conftitutions,  we  never  find  the  punifhment 
capital.  The  laws  of  Draco  at  Athens  puniflied  it  with 
death :  but  his  laws  were  faid  to  be  written  in  blood  j  and 
Solon  afterwards  changed  the  penalty  to  a  pecuniary  mulf):. 
And  fo  the  Attic  laws  in  general  continued  ^ ;  except  that 
once,  in  a  time  of  dearth,  it  was  made  capital  to  break  into  a 
garden,  and  fteal  figs :  but  this  law,  and  the  informers  againft 
the  offence,  grew  fo  odious,  that  from  them  all  malicious 
informers  were  ftyled  fycophants ;  a  name  which  we  have 
much  perverted  from  its  original  meaning.  From  thefe  ex- 
amples, as  weir  as  thereafon  of  the  thing,  many  learned  and 
fcrupulous  men  have  queftioned  the  propriety,  if  not  lawful- 
nefs,  of  infli<£ling  capital  puniftiment  for  fimple  theft '.  And 
certainly  the  natural  puniftiment  for  injuries  to  property  feems 
to  be  the  lofs  of  the  oflFender*s  own  property  :  which  ought 
to  be  univerfally  the  cafe,  were  all  men's  fortunes  equal.  But 
as  thofe  who  have  no  property  themfelves,  are  generally  the 
mod  ready  to  attack  the  property  of  others,  it  has  been 
C  238  1  found  neceflary  inftead  of  a  pecuniary  to  fubftitute  a  corpo- 
ral punifliraent  j  yet  how  far  this  corporal  puniftiment  ought 
to  extend,  is  what  has  occaGoned  the  doubt.  Sir  Thomas 
More  \  and  the  marquis  Beccaria '',  at  the  diftance  of  more 
than  two  centuries  from  each  other,  have  very  fenfibly  pro- 
posed that  kind  of  corporal  puniftiment,  which  approaches 
the  neareft:  to  a  pecuniary  fatisfa£bion  j  viz.  a  temporary  im- 
prifonment,  with  an  obligation  to  labour,  firft  for  the  party 
robbed,  and  afterwards  for  the  public,  in  works  of  the  moft 
flavifti  kind  :  in  order  to  oblige  the  oflfender  to  repair,  by  his 

"  Petit.  LL.AUic-  I.  7.  tit,  5.  morte,  muUlavit ;  ne  futemvi  Deum,  in 

*EB  enim  ad  vindicanda  furta   nimis  noma  Itgt  cUmentiae  qua  pater  imfirat 

ctrtMy  nee  tamcH   ad  rejraenanda  fuffi-  JUiit,    majorem    indujiffe    nobis    invieem 

dent ;  quippe  neque  furtum  JimpUx  tarn  faeviendi  Ucentiam.     Haec  funt  cur  non 

ingens  facinui  eftt  ut  capite  debeat pleHi :  lieere   putem  ;  quam  veto  fit   abfurdum, 

neque  uHa  poena  efi  tanta,  ut  ab  latroci-  atque  etiam  perniciofum  retpublicae^furtm 

niit  eoh\beat  eo$  y  qui  nuUam  aliam  artem  atque  homicidam  ex  aequo   puniri,  meme 

fuaerendi  viSut  babent,     [Man  Utopia,  e/i  (opinor)  qui  ne/ciat,  {Ibid.  3^,) 

edit.  Glafg,  175O,  pag.ZX.)  —  Deniqut,  i  Ut0p.pag.4t. 

turn  hx  Mofaica,  quanquatn  incUmeni  et  ^  Cb.  22. 
aJperOf    tamen    peeunia    furtum,    baud 

6  iaduflry 
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induftry  and  diligence^  the  depredations  he  has  committed 
upon  private  property  and  public  order.  But  notwithftanding 
all  the  remonftrances  of  fpeculative  politicians  and  moralids, 
the  punilhment  of  theft  ftill  continues,  throughout  the  greateft 
part  of  Europe,  to  be  capital :  and  PufFendorf ',  together 
with  fir  Matthew  Hale™,  are  of  opinion  that  this  muft  always 
be  referred  to  the  prudence  of  the  legiflature ;  who  are  to 
judge,  fay  they,  when  crimes  are  become  fo  enormous  as 
to  require  fuch  fanguinary  reftriftions  °.  Yet  both  thefe 
writers  agree,  that  fuch  punifhment  fhould  be  cautioully 
inflidled,  and  never  without  the  utmoft  neceffity. 

Our  antient  Saxon  laws  nominally  puniflied  theft  with 
death,  if  above  the  value  of  twelvepence :  but  the  criminal 
was  permitted  to  redeem  his  life  by  a  pecuniary  ranfom  ;  as, 
among  their  anceftors  the  Germans/  by  a  ftated  number  of 
cattle  o.  But  in  the  ninth  year  of  Henry  the  firft,  this  power 
of  redemption  was  taken  away,  and  all  perfons  guilty  of 
larciny  above  the  value  of  twelvepence  were  direfted  to  be 
hanged  ;  which  law  continues  in  force  to  this  day  p.  For 
though  the  inferior  fpecies  of  theft,  or  petit  larciny,  is  only 
punifhed  by  imprifonment  or  whipping  at  common  law  %  or 
by  ftatute  4  Geo.  I.  c.  11.  may  be  extended  to  tranfport- 
ation  for  feven  years,  as  is  alfo  exprefsly  directed  in  the  cafe 
of  the  plate-glafs  company  %  yet  the  punifhment  of  grand 
larciny,  or  the  ftealing  above  the  value  of  twelvepence,  [  239  1 
(which  fum  was  the  ftandard  in  the  time  of  king  Athelftan, 
eight  hundred  years  ago,)  is  at  common  law  regularly  death. 
Which,  confidering  the  great  intermediate  alteration  *  in  the 
price  or  denomination   of  money,   is   undoubtedly  a  very 

'  li.  of  N.  b.  8.  c.  3.  ftated  value  at  the  exchequer,  of  a  paf- 

"iHalP.  C.  13.  ture-fed  ox,  was  one  Ihilling:  (Z)»a/.<fc 

"  See  pag.  9.  iSraff. /.  i.  §7.)  wbich,Tf  we  fhould  even 

"  Tac.  Je  mtr.  Germ.  c.  I  a.  fuppofe  to  mean  the/alidut  legalis  men- 

P  I  HaL  p.  C.  la.     3  IniLjj.  tioned  by  Lyndewode  (Prow.  /.  3.  c.  13. 

1  3lnft.  »i8.  See  Vol.11,  pag.  509.)  or  the  Jid  part 

'  Stitt.  i3Geo.  Til.  c.  58.  of  a  pound  of  gold,  is  only  equal  to 
»  In  the  reign  of  king  Htnry  I.  the     13/.  i^.  of  the  prefent  ftandnrd. 

Vol,  IV.  X  .  rigorous 
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rigorous  conflritution  j  and  made  fir  Henry  Spelman  (above 
a  ce_ntury  fiqce,  when  money  was  at  twice  it's  prefent  rate) 
complain,  that  while  every  thing  elfe  was  rifen  in  it's  nominal 
value,  and  become  dearer,  the  life  of  man  had  continually 
grown  cheaper*.  It  is  true,  that  the  mercy  of  juries  will 
often  make  them  ftrain  a  point,  and  bring  in  larciny  to  be 
under  the  value  of  twelvepence,  when  it  is  really  of  much 
greater  value  (12):  but  this,  though  evidently  juftifiable  and 
proper,  when  it  only  reduces  the  prefent  nominal  value  of 
money  to  the  antient  ftandard  ^,  is  otherwife  a  kind  of  pious 
perjury,  and  does  not  at  all  excufe  our  common  law  in  this 
refpe£l  from  the  imputation  of  feverity,  but  rather  ftrongly 
confefles  the  charge.  It  is  likewife  true,  that  by  the  mer- 
ciful extenfions  of  the  benefit  of  clergy  by  our  modern  fta-» 
tute  law,  a  perfon  who  commits  a  fimple  larciny  to  the  value 
of  thirteen  pence  or  thirteen  hundred  pounds,  though  guilty 
of  a  capital  offence,  (hall  be  excufed  the  pains  of  death  :  but 
this  is,  only  for  the  firft  offence.  And  in  many  cafes  of 
fimple  larciniy  the  benefit  of  clergy  is  taken  away  by  ita- 
tute  :  as  for  horfe-ftealing  in  the  principals,  and  acceffofies 
both  before  and  after  the  fa<St  ^  5  theft  by  great  and  notorious 
thieves  in  Northumberland  and  Cumberland  "^ ;  taking  wool- 
[  240  ]  y^"^  cloth  from  off  the  tenters  >',   or  linens,  fuftians,  calU- 

^GloJT.'^SO.  by   flgtute    15  Geo.  II.    c.  a;,  tlirowii 

"  a  liift.  189.  on.  the  perfons   in  whofe  cuftody  fuch 

*  Stat.   I  Edw.  VI.  c.  la.     a   &  3  goods  are  found;   the   failure  whereof 

Edvv.  VI.  c  33.     31  Eliz.  c.  la.  is,  for   the    firft   time,  a    mifdemefuof 

■•     *  Stat.  18  Car.  II.  c.  3.  punilbable  by  the  forfeiture  of  the  treble 

J'  Stat,  aa  Car.  II.  c.  5.     But,   as  it  '  value  ;  for  the  fecond,  by  imprifonnient 

fotnetimes  is  difficult  to  prove  the  iden-  alfo;  and  the  third  time  it  becomes  a 

tity  of  the  goods  fo  Aolen,  the  onut  fro-  felony,  puuifhed  with  tranfport^tton  for 

kandi  with  i-efpett  to  innocence  is  now  feven  years. 


(12)  In  a  profecution  for  a  fimple  larciny  in  general,  it  is  not 
very  material  to  the  prifoner,  vphether  he  is  convifted  of  grand  or 
petty  larciny,  as  the  court  can  tranfport  for  both.  But  upon  a 
fecond  conviftion  for  grand  larciny,  he  may  be  deprived  of  the 
Deaefit  of  clergy.  , 

,         ,  -  -  coes. 
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coes,  or  cotton  goods,  from  the  place  of  manufa<9:ure  *  (*3) » 
(which  extends,  in  the  laft  cafe,  to  aiders,  aflifters,  pro- 
curers, buyers,  and  receivers  ;)  feloniouQy  driving  away,  or 
otherwife  ftealing  one  or  more  fheep  or  other  cattle  fpeci- 
fied  in  the  a£ls  (14),  or  killing  them  with  intent  to  Ileal  the 
whole  or  any  part  of  the  carcafe  ^,  or  aiding  or  affifting 
therein  ;  thefts  on  navigable  rivers  above  the  value  of  forty 
{hillings  ^t  or  being  prefent,  aiding  and  affifting  thereat  j 
plundering  veflels  in  diftrefs,  or  that  have  fuffered  {hipwreck*^» 
ftealing  letters  fent  by  the  poft*^;  and  alfo  ftealing  deer, 
fifh,  hares,  and  conies  under  the  peculiar  circumftances  menn 

^  Stat  18  Geo.  II.  c.  27.     Note,  in  »  Stat.  14  Geo.  II.  c.  6,     15  Geo.  II. 

the  three  bft  cafes  an  option  is  given  c.  34.     See  Vol.  I.  pag.  88. 

to  the  judge  to  tranfport  the  offender:  ''  Stat.  24  Geo.  11.  c.  45. 

for  life  in  the  firfl  cafe,  for  fewn  years  '  St.  IZ  Ann.  ft.  2.  c.  18.    26  Geo.  II. 

in  the  fccond,  and  for  fourteen  years  in  c.  19. 

the  third;  — in  the  firft  and  third  cafes  "^  Stat.  7  Geo. III.  c.50. 
injlead  of  fentence  of  death,  in  the  fe- 
cond  after  fentence  is  given. 


( 13  )  J.  Hugill  was  indi<Sled  at  York  for  ftealing  yarn  out  of  a 
bleaching  ground.  The  evidence  was,  that  the  yarn  had  been 
fpread  upon  the  ground,  but  it  was  taken  up  and  thrown  into 
heaps  in  order  to  be  carried  into  the  houfe,  and  in  that  flate  fome 
of  it  was  ftolen  by  the  prifoner.  Mr.  Baron  Thomfon  held  that  this 
theft  was  not  within  the  ftatute  for  the  proteAion  of  bleaching 
grounds,  as  there  was  no  occaflon  to  leave  it  on  the  ground  in 
that  Aate. 

(14)  The  cattle  fpecified  are  horned  cattle  of  every  defcription  ; 
and  the  benefit  of  clergy  has  not  yet  been  taken  away  from  the 
fimple  ftealing  of  mules,  afles,  or  fwine.     See  i  Vol.  p.  88. 

If  the  indiftment  is  for  a  cow,  and  it  appears  in  evidence 
the  beaft  ftolen  was  a  heifer,  the  prifoner  muft  be  acquitted. 
2  £aj,  616. 

Where  Iambs  were  killed  in  a  field,  and  the  carcafes  were  left 
and  the  fkins  only  taken,  the  judges  were  of  opinion  that  the  pri- 
foner might  be  indifted  for  ftealing  the  lambs,  for  in  this  cafe  there 
muft  have  been  a  felonious  removal.     2  £q^,  619. 

Hirft,  at  Bury  affizes,  Summer  1 806,  was  indi£ted  for  ftealing  a 
fheep  ;  he  was  acquitted  becaufe  it  was  proved  to  be  a  lamb. 

X  2  tioned 
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tioned  in  the  Waltham  black  a£l '.  Which  additional  fe- 
verity  is  owing  to  the  great  malice  and  mifchief  of  the  theft 
in  fome  of  thefe  inftances  ;  and,  in  others,  to  the  difficul- 
ties men  would  otherwife  lie  under  to  preferve  thofe  goods, 
which  are  fo  eafily  carried  off.  Upon  which  laft  principle 
the  Roman  law  punifhed  more  feverely  than  other  thieves 
the  abigeiy  or  dealers  of  cattle ' ;  and  the  balneariiy  or  fuch 
as  ftole  the  clothes  of  perfons  who  were  wafhing  in  the 
public  baths  ^ ;  both  which  conftitutions  feem  to  be  bor- 
rowed from  the  laws  of  Athens  **.  And  fo  too  the  antient 
Goths  punifhed  witli  unrelenting  feverity  thefts  of  cattle,  or 
com  that  was  reaped  and  left  in  the  field :  fuch  kind  of 
property  (which  no  human  induflry  can  fufficiently  guard) 
being  efteemed  under  the  peculiar  cuftody  of  heaven '.  And 
thus  much  for  the  offence  oljimph  larciny. 

Mixed  or  compound  larciny  is  fuch  as  has  all  the  proper- 
ties of  the  former,  but  is  accompanied  with  either  one,  or 
both,  of  the  aggravations  of  a  taking  from  one's  houfe  or 
per/on.  Firft  therefore  of  larciny  from  the  houfei  and  then 
of  larciny  from  tlie  perfon^ 

L  24 1  2  I  •  Larciny  from  the  houfty  though  it  feems  (from  the 
confiderations  mentioned  in  tlie  preceding  chapter  J)  to  have 
a  higher  degree  of  guilt  than  fimple  larciny,  yet  it  is  not  at  alt 
diflinguifhed  from  the  other  at  common  law '' :  unlefs  where 
it  is  accompanied  with  the  circumflance  of  breaking  the 
houfe  by  night :  and  then  we  have  feen  that  it  falls  under 
another  defcription,  viz.  that  of  burglary.  But  now  by  fe- 
veral  a«9:s  of  parliament  (the  hiflory  of  which  is  very  inge- 
nioufly  deduced  by  a  learned  modern  writer',  who  hath 
{hewn  them  to  have  gradually  arifen  from  our  improve- 
ments in  trade  and  opulence),  the  benefit  of  clergy  is  taken 
from  larcinies  committed  in  an  houfe  in  almoil  every  in- 

•  Stat.  9  Geo.  I.  c.  a».  ^  Si\anh.  de  jure  Gotb.l.l,  c.s> 
^  Ff.  47.  1. 14.  '  See  pag.  aaj. 

*  Ibid.  1. 17.  »•■  I  Hawk.  P.  C.  98. 
,  *  Pott.  Antiq.  b.  i.  c.  16.  '  Barr.  375,  \:fc. 
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Itance ;  except  that  larciny  of  the  ftock  or  utenfils  of  the 
plate-glafs  company  from  any  of  their  houfes,  tifc.  is  made 
only  a  fingle  felony,  and  liable  to  tranfportation  for  feven 
years'".  The  multiplicity  of  the  general  afts  is  apt  to 
create  fome  confufion  ;  but  upon  comparing  them  diligently 
we  may  colleft,  that  the  benefit  of .  clergy  is  denied  upon 
the  following  domeftic  aggravations  of  larciny  j  viz.  Firft, 
in  larcinies  above  the  value  of  twelvepeticei  committed,  i.  In 
a  church  or  chapel,  with  or  without  violence,  or  breaking 
the  fame"  :  2.  In  a  booth  or  tent  in  a  market  or  fair,  in  the 
day-time  or  in  the  nighr,  by  violence  or  breaking  the  fame  ; 
the  owner  or  fome  of  his  family  being  therein  ° :  3.  By  rob- 
bing a  dwelling-houfe  in  the  day-time  (which  robbing  implies 
a  breaking),  any  perfon  being  therein  p  :  4.  In  a  dwelHng- 
houfe  by  day  or  by  night,  without  breaking  the  fame,  any 
perfon  being  therein  and  put  in  fear  ** :  which  amounts  in 
law  to  a  robbery  :  and  in  both  thefe  lafl:  cafes  the  acceflbry 
before  the  fa£t  is  alfo  excluded  from  his  clergy.  Secondly, 
in  larcinies  to  the  lalue  of  jive  Jhillings,  committed,  i.  By 
breaking  any  dwelling-houfe,  or  any  out-houfe,  fhop,  or 
warehoufe  thereunto  belonging  in  the  day-time,  although 
no  perfon  be  therein  ^ ;  which  alfo  now  extends  to  aiders, 
abettors,  and  acceflbries  before  the  fa<^ ' :  2.  By  privately  [  242  3 
ftealing  goods,  wares,  or  merchandize  in  any  fhop,  ware- 
houfe %  coach-houfe,  or  ftable,  by  day  or  by  night  j  though 
the  fame  be  not  broken  open,  and  thotlgh  no  perfon  be 
therein  '^ :  which  likewife  extends  to  fuch  as  affift,  hire,  or 
command   the   offence  to   be   committed  (15).     Laftly,  in 

"»  Stat.  13  Geo.  III.  c.  38.  1  Ihid. 

■  Stat.  23  Hen.  VIII.  c.  i.  i  Edw.  VI.  '  Stat.  39  Eliz.c.  15. 

c.  14.     1  Hal.  P.C.  518.  •  Stat.  3  Sc  4  W.  &  M.  c  9. 

°  Stat.  5  &  6  Ed.  VI.  c.  9.       1  HbI.  '  See  Foftcr,  78.     Barr.  379. 

P.  C.  522.  »  Stat.  10  &  n  W.III.  c.  23. 

P  Stat,  3*  4  W.  &  M.  c.  9. 


(15)  It  has  been  held  that  privately  Healing  money  to  the 
amount  of  five  (hillings,  is  not  within  the  ftatute  10  &  11  W.  III. 
C.23.     Shops  and  warehoufes,  when  they  are  ufed  merely  as  re- 

X  3  pofitories 


24a  Public  '  Book  IV* 

iarcinies  to  the  value  of  forty  JlAU'wgs  in  a  dwelling-houfe,  or 
its  out-houfes,  although  the  fame  be  not  broken,  and  whether 
any  perfon  be  therein  or  no  ;  unlefs  committed  againft  their 
mafters  by  apprentices  under  the  age  of  fifteen ".  This  alfo 
extends  to  thofe,  who  aid  or  aflift  in  the  commiffion  of  any 
fuch  offence  (16). 

"  Stat.  11  Ann,  ft.  i.  c.  7. 


poGtories  of  goods,  and  not  as  places  of  fale,  are  not  within  the 
aft,  and  confequently  a  prifoner  cannot  be  conviftcd  of  privately 
ftealing  in  a  (hop  an  article,  which  is  not  expofed  there  for  fale, 
but  which  happens  to  be  left  there  to  be  repaired,  or  for  fome 
other  fimilar  purpofe.  And  with  regard  to  coach-houfes  and 
ftables,  the  articles  muft  be  fuch  as  are  generally  depofited  there, 
Foji.  78.  Leach,  43.  235.  248.  274. —  In  profccutions  under  this 
ftatute,  it  is  held  not  to  be  privately  ftealing  if  any  perfon  what- 
ever fee  or  perceive  the  theft  at  the  tinoe  it  is  committed.  And 
where  there  are  feveral  fhopmen  employed  in  a  fhop,  they  muft  ap- 
pear at  the  trial  to  prove  they  did  not  perceive  the  theft,  or  the 
judge  will  direft  the  jury  to  prefume  that  the  fteaHng  was  not 
done  privately. 

(16)  A  perfon  cannot  be  convifted  capitally  for  ftealing  to  the 
value  of  40J,  in  his  own  houfe,  nor  a  wife  in  her  hufband's  houfe. 
Thompfon't  cafe.  Leach,  277.  Upon  an  indi<5tment  forburglariouily 
breaking  and  entering  a  dwelling-houfe,  and  ftealing  therein  pro- 
perty to  the  value  of  40/.,  the  prifoner  may  be  acquitted  of  the 
breaking,  and  be  capitally  conviAed  of  ftealing  in  the  dwelling- 
houfe.      Withal's  cafe,  lb.  83. 

If  property  is  ftolen  immediately  from  the  perfon  of  any  one  in 
a  houfe,  it  is  not  within  this  ftatute,  the  judges  having  determined 
that  the  ftatute  was  made  to  protetft  fuch  property  as  might  be 
depofited  in  the  houfe,  and  not  that  which  was  on  the  perfon  of 
the  party.      CampbeWs  and  Owen*  s  cafes.  Leach,  642.  652, 

Stealing  bank  notes  to  the  amount  of  40^.  in  a  dweUing-houfe 
is  a  capital  crime  under  this  ftatute  ;  the  2  Geo.  II.  c.  25.  having 
made  the  ftealing  of  bank  notes  and  other  chofes  in  aftion  therein 
mentioned,  a  felony  of  tbe  fame  nature,  as  ftealing  other  property 
©f  the  value  of  the  money  due  upon  the  note.  Dean^s  cafe, 
Jjcach,  798.     •  "  ■  ■ 

.    It 
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2.  Larciny  from  the  per/on  is  either  by  privately  Heal- 
ing ;  or  by  open  and  violent  aflault,  which  is  ufually  called 
robbery.  ''.'^■'::  ;  i>'h  r/it^ 

The  offence  of  privately  ftealing  from  a  man's  perfofi,  as 
by  picking  his  pocket  or  the  like,  privily  without  his  know- 
ledge, was  debarred  of  the  benefit  of  cletrgy,  fo  early  as  by 
the  ftatute  8  Eliz.  c.  4.  But  then  it  muft  be  fuch  a  larciny  as 
ftands  in  need  of  the  benefit  of  clergy,  viz.  of  above  the 
value  of  twelvepence  ;  elfe  the  offender  Ihall  not  have  judg- 
ment of  death.  For  the  ftatute  creates  no  new  offence  ; 
but  only  prevents  the  prifoner  from  praying  the  benefit  of 
clergy,  and  leaves  him  to  the  regular  judgment  of  the  an- 
tient  law''.  This  feverity  (for  a  moft  fevere  law  it  certainly 
is)  feems  to  be  owing  to  the  eafe  with  which  fuch  offences 
are  committed,  the  difficulty  of  guarding  againft  them,  and 
the  boldnefs  with  which  they  were  pra£tifed  (even  in  the 
queen's  court  and  prefence)  at  the  time  when  this  ftatute 
was  made :  befides  that  this  is  an  infringement  of  pro- 
perty, in  the  manual  occupation  or  corporal  poffeflion  of 
the  owner,  which  was  an  offence  even  in  a  ftate  of  nature. 
And  therefore  the  facculariii  or  cutpurfes,  were  more  feverely 
punifhed  than  common  thieves  by  the  Roman  and  Athenian 
laws''  (17). 

'  I  Hawk,  P.  C.  98.    The  like  ob-  where  it  is  provided  by  any  ftatute  iha 

fervation  will  certainly  hold  in  the  cafes  fimple  larciny,   under   certain    circum- 

of    horfe-ftealing,    (i  Hal.  P.C.  531.)  ftances,  fhall  be  felony  without  benefit 

thefts  in  Northumberland  and  Cumber-  of  clergy. 

land,  and  ftealing  woollen  cloth  from  the         "  F/.  47.  n.  7.      Pott.  Antiq.  1.  I. 

tenters ;  and  poflibly  in  I'uch  other  cafes  c.  26. 


It  mufl  be  proved  that  property  to  the  value  of  40J.  was  ftolen 
at  one  time,  or  the  jury  ought  to  acquit  of  the  capital  part. 

(17)  It  had  been  held  that  this  ilatute  was  only  meant  to  pro- 
teft  perfons,  who  were  obliged  to  go  into  public  affembliee,  as 
.churches,  courts,  and  markets,  and  whofe  perfons  thereby  became 
expofed  to  the  attempts  of  pickpockets,  and' that  it  did  not  apply 
(     ;  X  4  to 
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Oj»EN  and  violent  larciny  from  the  perfotty  or  robbery,,  the 
rapifta  of  the  civilians,  is  the  felonious  and  forcible  taking, 
from  the  perfon  of  another,  of  goods  or  money  to  any  value, 
by  violence  or  putting  him  in  fear  ^.  i.  There  mult  be  a 
taking,  otherwife  it  is  no  robbery.  A  mere  attempt  to  rob 
was  indeed  held  to  be  felony,  fo  late  as  Henry  the  fourth's 
time  ^ :  but  afterwards  it  was  taken  to  be  only  a  mifdemef- 

y  I  Hawk.  P.  C.  95.  ^  I  HaL  P.  C.  53  z. 


to  perfons  who  loft  their  property  when  they  were  afleep.  But 
this  diftin6tion  has  been  determined  to  be  unfounded  by  a  decifion  of 
the  judges,  and  there  have  fince  been  feveral  capital  conviftions  for 
Healing  privately  from  perfons  afleep.   Willan't  cafe.  Leach,  393 . 

But  the  judges  ftill  held  that  it  does  not  excend  to  perfons,  who 
by  intoxication  have  expofed  themfelves  to  the  dangers  of  depre- 
dation, having  voluntarily  deftroyed  thofe  faculties  of  the  mind  by 
the  exertion  of  which  the  larciny  might  probably  have  been  pre- 
vented.    Gribble's  and  Kennedy's  cafes.  Leach,  275.  and  915. 

It  ufed  to  be  held  that  no  one  could  be  convifted  capitally  of 
privately  ftealing  from  the  perfon,  if  the  theft  was  perceived  by 
any  one  at  the  time,  as  the  cafe  of  privately  ftealing  in  a  fliop  ; 
but  the  words  of  the  8  Eliz.  c.  4.  are  the  felonious  taking  from 
the  perfon  of  another  privily  ivithoui  his  knowledge,  the  fair  con- 
ftruAion  of  which  is,  that  it  is  capital  to  fteal  privily  without  the 
knowledge  of  the  owner  of  the  property,  though  the  theft  may 
be  obferved  at  the  time  by  others.  And  this  conftruftion  is  now 
adopted  by  the  judges. 

This  ftatute  is  filent  refpeAing  aiders  and  abettors,  it  has  there- 
fore been  determined  that  only  the  principal  in  the  firft  degree,  or 
the  hand  who  takes  the  property,  can  be  guilty  of  privately  fteal- 
ing from  the  perfon  j  if  therefore  two  or  more  are  concerned  in  the 
theft,  and  it  cannot  be  afcertained  which  of  them  aAually  took  the 
property,  they  rauft  all  be  acquitted  of  this  capital  part  of  the 
charge.     Inms's  cafe.  Leach,  7.  and  Murphy's  cafe.  Ibid,  302. 

But  the  prifoner  may  be  capitally  convifted,  if  the  perfon  upon 
whom  the  larciny  has  been  committed,  has  been  made  infenfibly 
^runk  by  the  artifice  of  the  prifoner,  and  in  order  to  accomplifti  his 
purpofe.     Branny*seafe,2  Eqfi,  P.C.  'JO^* 

nor, 
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nor,  and  punifliable  with  fine  and  Imprifonment ;  till  the 
ftatute  7  Geo.  II.  c.  21.,  which  makes  it  a  felony  (tranfport- 
able  for  feven  years)  unlawfully  and  malicioufly  to  affault 
another  with  any  ofFenfive  weapon  or  inftrument ;  —  or  by 
menaces,  or  by  other  forcible  or  violent  manner,  to  demand 
any  money  or  goods  ;  —  with  a  felonious  intent  to  rob.  If 
the  thief,  having  once  taken  a  purfe,  returns  it,  ftill  it  is  a 
robbery ;  and  fo  it  is  whether  the  taking  be  ftri£lly  from  the 
perfon  of  another,  or  in  his  prefence  only  ;  as,  where  a  rob- 
ber by  menaces  and  violence  puts  a  man  in  fear,  and  drives 
away  his  fheep  or  his  cattle  before  his  face  *.  But  if  the 
taking  be  not  either  dire£tly  from  his  perfon,  or  in  his 
prefence,  it  is  no  robbery  ^.  2.  It  is  immaterial  of  what 
value  the  thing  taken  is :  a  penny  as  well  as  a  pound, 
thus  forcibly  extorted,  makes  a  robbery*^.  3.  Laftly,  the 
taking  muft  be  by  force,  or  a  previous  putting  in  fear ; 
which  makes  the  violation  of  the  perfon  more  atrocious 
than  privately  dealing.  For,  according  to  the  maxim  of 
the  civil  law  •*,  **  qui  vi  rapuitt  fur  improUor  ejfe  videturT 
This  previous  violence,  or  putting  in  fear,  is  the  criterion 
that  diftinguifhes  robbery  from  other  larcinies.  For  if  one 
privately  fteals  fixpence  from  the  perfon  of  another,  and  af- 
terwards keeps  it  by  putting  him  in  fear,  this  is  no  robbery, 
for  the  fear  is  fubfequent  * :  neither  is  it  capital,  as  privately 
ilealing,  being  under  the  value  of  twelvepence.  Not  that 
it  is  indeed  neceflary,  though  ufual,  tcf  lay  in  the  indiftment 
that  the  robbery  was  committed  by  putting  in  fear  ;  it  is  fuf- 
Hcient,  if  laid  to  be  done  by  violence '.  And  when  it  is  laid 
to  be  done  by  putting  in  fear,  this  does  not  imply  any  great 
degree  of  terror  or  affright  in  the  party  robbed  :  it  is  enough  [  244  J 
that  fo  much  force,  or  threatening  by  word  or  gefture,  be 
ufed,  as  might  create  an  apprehenfion  of  danger,  or  induce 
a  man  to  part  with  his  property  without  or  againft  his  con- 

"  I  HaLP.C.  533.  *  Ff.  4.2.14.  s  la. 

*  C<)rayns,478.     Stra.  xoj/.  •  i  Hal.  P.  C.534. 

*  I  H»wk.  P.  C,  97.  t  Tt\^.  3  Aon.  by  all  the  judgei. 

fentt 
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fent  *(i8).  Thus,  if  a  man  be  knocked  down  without  pre- 
vious warning,  and  ftripped  of  his  property  while  fenfelefs, 
though  ftri£tly  he  cannot  be  faid  to  he  put  in  fear  y  yet  this  is 
undoubtedly  a  robbery.  Or,  if  a  perfon  with  a  fword  drawn 
begs  an  alms,  and  I  give  it  him  through  miftruft  and  appre- 
henfion  of  violence,  this  is  a  felonious  robbery  **•  So  if, 
under  a  pretence  of  fale,  a  man  forcibly  extorts  money  from 
another,  neither  (hall  this  fubterfuge  avail  him.  But  it  is 
doubted ',  whether  the  forcing  a  higler,  or  other  chapman, 
to  fell  his  wares,  and  giving  him  the  full  value  of  them, 
amounts  to  fo  heinous  a  crime  as  robbery  (19). 

e  Foil.  ia8.  '  I  Hawk.  P.  C.  97, 

"  I  Hawk.  P.  C.  96. 


(i8)  Mr.  J.  Afhhurftis  reported  to  have  thus  expreffed  himfelf 
in  delivering  the  opinion  of  the  judges  in  Willan's  cafe,  Leach,  232. 
**  The  true  definition  of  robbery  is  the  ftealing,  or  taking  from 
**  the  perfon,  or  in  the  prefence  of  another,  property  of  any 
**  amount,  with  fuch  a  degree  of  force  or  terror,  as  to  induce  the 
"  party  untvtUingly  to  part  with  his  property  ;  and  whether  the 
*'  terror  arifes  from  real  or  expefted  violence  to  the  perfon,  or 
**  from  a  fenfe  of  injury  to  the  character,  the  law  makes  no  kind 
**  of  difference  ;  for  to  mod  men  the  idea  of  lofing  their  fame  and 
**  reputation  is  equally,  if  not  more  terrific,  than  the  dread  of  per- 
*'  fonal  injury.  The  principal  ingredient  in  robbery  is  a  man's 
*'  being  forced  to  part  with  his  property  ;  and  the  judges  are  una- 
'*  nimoufly  of  opinion,  that  upon  the  principles  of  law,  and  the 
*'  authority  of  former  decifions,  a  threat  to  accufe  a  man  of  having 
"  committed  the  greateft  of  all  crimes,  is  a  fufficient  force  to  con- 
*'  ftitute  the  crime  of  robbery  by  putting  in  fear.'* 

But  this  fpecies  of  robbery  is  confined  to  menaces  of  that  fpe- 
icific  infamous  nature,  for  if  money  is  extorted  by  a  threat  to  carry 
a  perfon  before  a  magiftrate  and  to  profccute  him  for  any  other 
crime,  it  will  not  amount  to  the  crime  of  robbery.  Kneivland's 
cafe.  Leach,  833. 

(19)  This  diftin Aion  has  been  frequently  admitted  by  the  judges 

in  profecutions  for  robbery,  viz.  that  if  any  thing  isfnatched  fud- 

„■/..  II  denly 
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This  fpecies  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  ftatute  23  Hen.  VIII.  c.  i.,  and  other  fubfequent  ftatutes, 
not  indeed  in  general,  but  only  when  committed  in  a  dwell- 
ing-houfe,  or  in  or  near  the  king's  highway.  A  robbery 
therefore  in  a  diftant  field,  or  foot-path,  was  not  punifhed 
with  death  ^ ',  but  was  open  to  the  benefit  of  clergy,  till  the 
ftatute  3  &  4  W.  &  M.  c.p.,  which  takes  away  clergy  from 
both  principals  and  acceflbries  before  the  faft,  in  robbery, 
wherefoever  committed  (20). 

II.  Malicious  mifchief^  or  damage,  is  the  next  fpecies  of 
injury  to  private  property,  which  the  law  confiders  as  a  pub- 
lic crime.  This  is  fuch  as  is  done,  not  ammo  furandi,  or 
with  an  intent  of  gaining  by  another's  lofs,;  which  is  fome, 
though  a  weak,  excufe  :  but  either  out  of  a  fpirit  of  wanton 
cruelty,  or  black  and  diabolical  revenge.  In  which  it  bears 
a  near  relation  to  the  crime  of  arfon  ;  for  as  that  affe£ks  the 
habitation,  fo  this  does  the  other  property,  of  individuals. 
And  therefore  any  damage  arifing  from  this  mifchievous  dif- 

■  "  I  Hal  P.  C.  535. 


denly  from  the  head,  hand,  or  perfon  of  any  one  without  any  ftrug- 
gle  on  the  part  of  the  owner,  or  without  any  evidence  of  force  or 
violence  being  exerted  by  the  thief,  it  does  not  amount  to  rob-* 
bery.  But  if  any  thing  is  broken  or  torn  in  confequence  of  the 
fuddea  feizure,  it  would  be  evidence  of  fuch  force  as  would  con- 
ilitute  a  robbery  ;  as  where  part  of  a  lady's  hair  was  torn  away  by 
fnatching  a  diamond-pin  from  her  head,  and  an  ear  was  torn  by 
pulUng  off  an  ear-ring,  each  of  thefe  cafes  was  determined  to  be  a 
robbery.     Leach,  238. 

(20)  By  the  5  Geo.  III.  c.  25.  and  7  G^.  III.  c.50.,  if  any 
perfon  fiiall  rob  any  mail,  in  which  letters  are  fent  by  the  poll,  of 
any  letter,  packet,  bag,  or  mail  of  letters,  fuch  offenders  Ihall  be 
guilty  of  felony,  without  benefit  of  clergy  ;  but  the  indiAments 
for  mail  robbers  are  generally  drawn  as  for  common  highway 
robberies  by  taking  a  portmanteau,  or  a  bag  of  a  certain  value 
from  the  perfon  entrufled  with  the  carriage  of  the  letters. 

■  ' '      ^    "       pofition, 
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pofition,  though  only  a  trefpafs  at  common  law,  is  now  by  a 
multitude  of  llatutes  made  penal  in  the  higheft  degree.  Of 
thefe  I  fhall  extraft  the  contents  jn  order  of  time. 

And,  firft,  by  ftatute  22  Hen.  VIII.  c.  11.  perverfely  and 
malicioully  to  cut  down  or  deftroy  the  powdike,  in  the  fens 
of  Norfolk  and  Ely,  is  felony  {21).  And  in  like  manner 
it  is,  by  many  fpecial  ftatutes,  ena<3:ed  upon  the  occaiionS} 
made  felony  to  deftroy  the  feveral  fea-banks,  river-banks, 
public  navigations,  and  bridges,  ere£ted  by  virtue  of  thofe 
afts  of  parliament.  By  ftatute  43  Eliz.  c.  13.  (for  preventing 
rapine  on  the  northern  borders)  to  burn  any  barn  or  ftack  of 
corn  or  grain ;  or  to  imprifon  or  carry  away  any  fubjedt,  in 
order  to  ranfom  him,  or  to  make  prey  or  fpoil  of  his  perfon 
or  goods  upon  deadly  feud  or  otherwife,  in  the  four  northern 
counties  of  Northumberland,  Weftmoreland,  Cumberland, 
and  Durham,  or  being  acceffory  before  the  fa£l  to  fuch  car- 
rying away  or  imprifonment ;  or  to  give  or  take  any  money 
or  contribution,  there  called  blackmaily  to  fecure  fuch  goods 
from  rapine  ;  is  felony  without  benefit  of  clergy.  By  ftatute 
22  &  23  Car.  II.  c.  7.  malicioufly,  unlawfully,  and  willingly, 
in  the  night-time,  to  burn,  or  caufe  to  be  burnt  or  deftroyed, 
any  ricks  or  ftacks  of  corn,  hay,  or  grain,  barns,  houfes, 
buildings,  or  kilns  •,  or  to  kill  any  horfes,  Iheep,  or  other 
cattle,  is  felony ;  but  the  offender  may  make  his  election  to 
be  tranfported  for  feven  years ;  and  to  maim  or  hurt  fuch 
horfes,  fheep,  or  other  cattle,  is  a  trefpafs  for  which  treble 
damages  fhall  be  recovered.  By  ftatute  4  &  5  W.  &  M. 
c.  23.  to  burn  on  any  wafte  between  Candlemas  and  Mid- 
fummer,  any  grig,  ling,  heath,  furze,  gofs,  or  fern,  is  punifli- 
able  with  whipping  and  confinement  in  the  houfe  of  cor- 
rection. By  ftatute  i  Ann.  ft.  2.  c.  9.  captains  and  mariners 
belonging  to  j(hips,  and  deftroylng  the  fame,  to  the  prejudice 


(zi)  By  15  Car.  II.  c  17.  ^13.  malicioufly  to  cut  down  or 
to  deftroy  any  works  for  conveying  the  waters  of  the  great  Bed- 
ford level,  is  fubjea  to  the  fame  punifhment. 

10  of 
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of  the  owners,  (and  by  4  Geo.  I.  c.  12.  to  the  prejudice  of  in- 
furers  alfo,)  are  guilty  of  felony  without  benefit  of  clergy  (22). 
And  by  flatute  12  Ann.  (l.  2.  c.  18.  making  any  hole  in  a 
ihip  in  diftrefs,  or  ftealing  her  pumps,  or  aiding  or  abetting 
fuch  offence,  or  wilfully  doing  any  thing  tending  to  the  im- 
mediate lofs  of  fuch  (hip,  is  felony  without  benefit  of  clergy. 
By  ftatute  i  Geo.  I.  c.  48.  malicioufly  to  fet  on  fire  any 
underwood,  wood,  or  coppice,  is  made  fingle  felony.  By  C  ^4^  3 
ftatute  6  Geo.  I.  c.  23,  the  wilful  and  malicious  tearing,  cut- 
ting, fpoiling,  burning,  or  defacing  of  the  garments  or  clothes 
of  any  perfon  pafiing  in  the  ftreets  or  highways,  with  intent 
fo  to  do,  is  felony.  This  was  occafioned  by  the  infolence 
of  certain  weavers  and  others  ;  who,  upon  the  introduftion 
of  fome  Indian  fafliions  prejudicial  to  their  own  manufac- 
tures, made  it  their  practice  to  deface  them  ;  either  by  open 
outrage,  or  by  privily  cutting,  or  cafting  aqua  fortis  in  the 
ftreets  upon  fuch  as  wore  them.  By  ftatute  9  Geo.  I.  c.  22. 
commonly  called  the  Waltham  black  z€t,  occafioned  by  the 
devaftations  committed  near  Waltham  in  Hamplhire,  by 
perfons  in  difguife  or  with  their  faces  blacked;  (who  feem  to 
have  refembled  the  Roberdfmen,  or  followers  of  RobertHood, 
that  in  the  reign  of  Richard  the  firft  committed  great  outrages 
on  the  borders  of  England  and  Scotland  ^ ;)  by  this  black 
atk,  I  fay,  which  has  in  part  been  mentioned  under  the 
feveral  heads  of  riots,  menaces,  mayhem,  and  larciny  "",  it  is 
farther  ena(3:ed,  that  to  fet  fire  to  any  houfe,  barn,  or  out- 
's Inft.  197.  ">  See  pag.  144.  ao8.  135.  240. 


(2a)  By  43  Geo.  III.  c.  113.  the  provifions  in  4  Geo.  I.  c.  12. 
and  1 1  Geo.  I.e.  29.  to  prevent  the  fraudulent  burning  or  deftfoy- 
ing  fhips  are  repealed  ;  and  it  is  enafted,  that  if  any  perfon  fliall 
caft  away,  burn,  or  deftroy  any  (hip,  or  fhall  counfel  or  direA  the 
fame  to  be  done,  with  intent  to  defraud  the  infurers,  he  (hall  be 
guilty  of  felony  without  benefit  of  clergy.     Seft.  2. 

If  the  crime  is  committed  within  a  county,  it  may  be  tried 
there  j  if  upon  the  high  feas,  it  may  be  tried  according  to  the 
ftatute  28  Hen.  VIII.  for  pirates.     Sed.  3. 

houfe. 
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houfe,  (which  is  extended  by  ftatute  9  Geo.  III.  c.  29.  to  the' 
malicious  and  wilful  burning  or  fetting  fire  to  all  kinds  of 
mills,)  or  to  any  hovel,  cock,  rpow,  or  ftack  of  corn,  ftraw, 
hay,  or  wood  (23) ;  or  unlawfully  and  malicioufly  to  break- 
down  the  head  of  any  fi{h-pond,  whereby  the  fifli  Ihall  be 
loft  or  deftroyed ;  or  in  like  manner  to  kill,  maim,  or. 
wound  any  cattle  (24) ;  or  cut  down  or  deftroy  any  trees 
planted  in  an  avenue,  or  growing  in  a  garden,  orchard,  or 
plantation,  for  ornament,  (belter,  or  profit ;  all  thefe  mali- 
cious a£ls,  or  procuring  by  gift  or  promife  of  reward  any* 
perfon  to  join  them  therein,  are  felonies  without  benefit  of 
clergy  ;  and  the  hundred  Ihall  be  chargeable  for  the  damages, 
unlefs  the  offender  be  convi£led.  In  like  manner  by  the  Ro- 
man law,  to  cut  down  trees,  and  efpecially  vines,  was  punifhed 
in  the  fame  degree  as  robbery  ".  By  ftatute  6  Geo.  II.  c.  37. 
and  10  Geo.  II,  c.  32.  it  is  alfo  made  felony  without  the 
benefit  of  clergy,  malicioufly  to  cut  down  any  river  or  fea- 
bank,  whereby  lands  may  be  overflowed  or  damaged ;  or 
C  247  ]  to  cut  any  hop-binds  growing  in  a  plantation  of  lands, 
or  wilfully  and  malicioufly  to  fet  on  fire,  or  caufe  to  be  fet 
on  fire,  any  mine,  pit,  or  depth  of  coal.  By  ftatute 
1 1  Geo.  II.  c.  22.  to  ufe  any  violence  in  order  to  deter  any 
perfon  from  buying  com  or  grain ;  to  feize  any  carriage  or 
horfe  carrying  grain  or  meal  to  or  from  any  market  or  fea- 
poit ;  or  to  ufe  any  outrage  with  fuch  intent ;    or  to  fcatter. 


(23)  As  the  fetting  fire  to  property  of  this  kind,  where  a  houfe 
or  out-houfe  was  not  burned,  was  not  felony  by  the  common  law, 
it  has  been  held  that  fetting  fire  to  a  parcel  of  unthreflied  wheat 
is  not  a  felony,  being  not  within  the  defcription  of  any  articles 
fpecified  in  the  ftatute.     JutWs  cafe^  Leach ^  381. 

(24)  It  has  frequently  been  determined,  that  to  conftitute  a 
felony  within  the  meaning  of  the  ftatute,  the  killing  or  maiming 
muft  proceed  from  malice  or  revenge  to  the  owner  of  the  animal ; 
and  it  is  not  fufficient  if  it  is  only  the  efFeft  of  a  brutal  difpofition, 
or  of  a  fudden  paffion  conceived  againft  the  beaft  itfelf.  SbephertF^ 
cafct  Leachi  436. 

*  take 
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take  away,  fppil,  or  damage  fuch  grain  or  meal ;  is 
puniftied  for  the  firft  offence  with  imprifonment  and  public 
whipping  :  and  the  fecond  offence,  or  deftroying  any  granary 
where  corn  is  kept  for  exportation,  or  taking  away  or 
fpoiling  any  grain  or  meal  in  fuch  granary,  or  in  any  (hip, 
boat,  or  veffel  intended  for  exportation,  is  felony,  fubjeft  to 
tranfportation  for  feven  years.  By  ftatute  28  Geo.  II.  c.  19. 
to  fet  fire  to  any  gofs,  furze,  or  fern,  growing  in  any  foreft 
or  chafe,  is  fubjed:  to  a  fine  of  five  pounds.  By  flatutes 
6  Geo.  III.  c.  36.  &  48.,  and  13  Geo.  III.  c.  33.,  wilfully 
to  fpoil  or  deftroy  any  timber  or  other  trees,  roots,  fhrubs, 
or  plants,  is  for  the  two  firft  offences  liable  to  pecuniary 
penalties  ;  and  for  the  third,  if  in  the  day-time,  and  even 
for  the  firft  if  at  night,  the  offender  fhall  be  guilty  of  felony, 
and  liable  to  tranfportation  for  feven  years.  By  ftatute 
9  Geo.  III.  c.  29.  wilfully  and  malicioufly  to  burn  or  de- 
ftroy any  engine  or  other  machines,  therein  fpecified,  be- 
longing to  any  mine ;  or  any  fences  for  inclofures  purfuant  to 
any  aO:  of  parliament,  is  made  fingle  felony  and  punifhable 
with  tranfportation  for  feven  years,  in  the  offender,  his  ad- 
vifers,  and  procurers.  And  by  ftatute  13  Geo.  III.  c.  38. 
the  like  punifhment  is  inflidted  on  fuch  as  break  into  any 
houfe,  t^c.  belonging  to  the  plate-glafs  company  with  intent 
to  ftcal,  cut,  or  deftroy,  any  of  their  ftock  or  utenfils,  or 
fliall  wilfully  and  malicioufly  cut  or  deftroy  the  fame.  And 
thefe  are  the  principal  punifhments  of  malicious  mifchief  (25). 

III.  Forgery,  or  the  crimen  fol/ij  is  an  offence,  which 
was  punifhed  by  the  civil  law  ^ith  deportation  or  banifh-t 
ment,  and  fometimes  with  death  °.     It  may  with  us  be  der 

■  .  °  Inft.^.lZ.  7.  '•->" 


(25)  And  by  ftatute  22  Geo.  III.  c.  4.0.  if  any  perfon  fhall 
break  into  any  houfe  or  fhop  with  intent  to  cut  or  deflroy  any 
ferge,  woollen,  velvet,  fiik,  linen,  or  cotton  goods,  in  the  loom,  or 
any  flock  or  utenfils  ufed  in  raaflufafturing  fuch  goods,  he  fhall  be 
guilty  of  felony  without  benefit  of  clergy. 

fined 
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fined  (at  common  law)  to  be,  "  the  fraudulent  making  of 
"  alteration  of  a  writing  to  the  prejudice  of  another  man's 
[  248  ]  "  right  }'*  for  which  the  offender  may  fuffer  fine,  imprifon- 
ment,  and  pillory.  And  alfo,  by  a  variety  of  ftatutes,  a  more 
fevere  puniftiment  is  inflifted  on  the  offender  in  many  par- 
ticular cafes,  which  are  fo  multiplied  of  late  as  almoft  to 
become  general.     I  fhall  mention  the  principal  inftafices. 

By  ftatute  5  £liz.  c.  14.  to  forge  or  make,  or  knowingly 
to  publilh  or  give  in  evidence,  any  forged  deed,  court-roll, 
or  will,  with  intent  to  affe£l  the  right  of  real  property,  either 
freehold  or  copyhold,  is  puniflied  by  a  forfeiture  to  the  party 
grieved  of  double  cofts  and  damages  ;  by  ftanding  in  the  pil- 
lory, and  having  both  his  ears  cut  off,  and  his  noftrils  flit, 
and  feared ;  by  forfeiture  to  the  crown  of  the  profits  of  his 
lands,  and  by  perpetual  imprifonment.  For  any  forgery 
relating  to  a  term  of  years,  or  annuity,  bond,  obligation, 
acquittance,  releafe,  or  difcharge  of  any  debt  or  demand  of 
any  perfonal  chattels,  the  fame  forfeiture  is  given  to  the  party 
grieved  j  and  on  the  offender  is  infli£led  the  pillory,  lofs  of 
one  of  his  ears,  and  a  year's  imprifonment :  the  fecond  of- 
fence in  both  cafes  being  felony  without  benefit  of  clergy. 

Besides  this  general  aft,  a  multitude  of  others,  fince  the 
revolution,  (when  paper-credit  was  firft  eftabliftied,)  have  in- 
flifted  capital  punifiiment  on  the  forging,  altering,  or  utter- 
ing as  true,  when  forged,  of  any  bank  bills  or  notes,  or 
other  fecurities  p  ;  of  bills  of  credit  iffued  from  the  exche- 
quer ** ;  of  fouth-fea  bonds,  tffc* ' ;  of  lottery  tickets  or  or- 
der » 5  of  army  or  navy  debentures  *  j  of  Eaft-India  bonds  "  ; 
of  writings  under  the  feal  of  the  London,  or  royal  exchange 
affurance  "^ ;  of  the  hand  of  the  receiver  of  the  pre-fines  *  ;  or 
of  the  accountant-general  and  certain  other  officers  of  the 
court  of  chancery  ^ ;  of  a  letter  of  attorney  or  other  power 

P  Sut.  8  &  9  W.  III.  c.  «o.  §  36.  •  See  the  feveral  zi\i  tot  the  lotteries. 

it   Geo.  I.  c.  9.    1%  Geo.  1.  c.  3».  15  *  Swt  5  Geo.  I.  c.  14.     9  Geo.  I.  c  5. 

Gto,  II.  c.  13.  13  Geo.  III.  c.  79.  *  Stat.  1%  Geo.  1.  c.  3a. 

•J  See  the  feveral  aflsfor  ifluing  ihera.  *  Sttt.  6  Geo.  I.  c.  x8. 

^  Bw.  9  Ann-  c.  ji.    6  Geo.  I,  c  4.  *  Stat.  3a  Geo.  II.  c.  14. 

(ell-    JZ  Geo.  I.e.  33.  7  Sut.  laGco.  Lc.32. 

to 
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to  receive  or  transfer  ftock  or  annuities  ;  and  on  the  per- 
fonating  a  proprietor  thereof,  to  receive  or  transfer  fuch  an- 
nuities, ftock,  or  dividends  ^ ;  alfo  on  the  perfonating,  or 
procuring  to  be  perfonated,  any  feaman  or  other  perfon, 
entitled  to  wages  or  other  naval  emoluments,  or  any  of  his 
perfonal  reprefentatives  ;  and  the  taking,  or  procuring  to  be 
taken,  any  falfe  oath  in  order  to  obtain  a  probate,  or  letters 
of  adminiftration.  In  order  to  receive  fuch  payments ;  and 
the  forging  or  procuring  to  be  forged,  and  likewife  the  ut- 
tering, or  publifhing,  as  true,  of  any  counterfeited  feaman's 
will  or  power  *  :  to  which  may  be  added,  though  not  ftri£lly 
reducible  to  this  head,  tlie  counterfeiting  of  Mediterranean 
pafles,  under  the  hands  of  the  lords  of  the  admiralty,  to  pro- 
te£l  one  from  the  piratical  ftates  of  Barbary  ^ ;  the  forging 
or  imitating  of  any  ftamps  to  defraud  the  public  revenue*^; 
and  thfr  forging  of  any  marriage-regifter  or  licence  "* ;  all 
which  are  by  diftin£t  a£ls  of  parliament  made  felonies,  with- 
out benefit  of  clergy.  By  ftatute  13  Geo.  III.  c.  52.  and  59. 
forging  or  counterfeiting  any  ftamp  or  mark  to  denote  the 
ftandard  of  gold  and  filver  plate,  and  certain  other  oflFences 
of  the  like  tendency,  are  punifhed  with  tranfportation  for 
fourteen  years  (26).  By  ftatute  12  Geo.  III.  c.  48.  certain 
frauds  on  the  ftamp-duties,  therein  defcribed,  principally  by 
ufing  the  fame  ftamps  more  than  once,  are  made  fingle 
felony,  and  liable  to  tranfportation  for  feven  years.  And  the 
fame  puniftiment  is  inflldled  by  ftatute  13  Geo.  III.  c.  38. 
on  fuch  as  counterfeit  the  common  feal  of  the  corporation 
for  manufafturing  plate-glafs,  (thereby  erefted,)  or  know- 
ingly demand  money  of  the  company  by  virttie  of  any  writing 
under  fuch  counterfeit  feal  (27). 

'  Stat.  8  jGeo.   I.  c.  2a.      9  Geo.   I.     "  Stat.  4  Geo.  II.  c.  18. 
c.  li.     31  Geo.  II.  c.aa.  §  77.  •=  See  the  feveral  (lamp  acts. 

•Stat. 31  Geo. II.  c.  10.  9  Geo. III.  c. 30.     *  Stat.  a6  Geo.ll.  c. 33. 

(26)  And  by  24  Geo.  III.  feff.2.  c.53.  fuch  offences  are  made 
capital  felonies. 

(27)  And  by  24  Geo.  III.  fefT.  2.  c.  37.  to  forge  the  fuper- 
fcription  ^of  any  letter  in  order  to  avoid  the  payment  of  the  poftage, 
is  a  felony  punifhed  by  tranfportation  for  feven  years. 

.     .Vol.  IV.  Y  There 
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There  ate  alfo  certain  other  general  laws,  with  regard  fo 
forgery  j  of  which  the  firft  is  2  Geo.  11.  c.  25.  whereby 
the  firft  offence  in  forging  or  procuring  to  be  forged,  a£ting 
or  aflifting  therein,  or  uttering  or  publifhing  as  true  any- 
forged  deed,  will,  bond,  writing  obligatory,  bill  of  exchange, 
[  250  3  promiflbry  note,  indorfement,  or  affignment  thereof,  or  any 
acquittance  or  receipt  for  money  or  goods,  with  intention  to 
defraud  any  perfon,  (or  corporation*,)  is  made  felony  with- 
out benefit  of  clergy.  And  by  ftatute  7  Geo.  II.  c.  22.  and 
18  Geo.  III.  c.  18.  it  is  equally  penal  to  forge  or  caufe  to  be 
forged  or  utter  as  true  a  counterfeit  acceptance  of  a  bill  of 
exchange,  or  the  number  or  principal  fum  of  any  accountable 
receipt  for  any  note,  bill,  or  any  othef  fecurity  for  money ;  or 
any  warrant  or  order  for  the  payment  of  money,  or  delivery 
of  goods  (28).  So  that,  I  believe,  through  the  number  of 
thefe  general  and  fpecial  provifions,  there  is  now  hardly  a 
cafe  poflible  to  be  conceived,  wherein  forgery,  that  tends  to 
'defraud,  whether  in  the  name  of  a  real  or  fidlitious  perfon  *, 
is  not  made  a  capital  crime  (29). 

'       ■   '     «Stat.  31Geo.II.  c.  az.  §  78.  'Foft.ii6,&c. 

(28)  The  judges  have  decided  that  an  order  to  a  fhopkeepcr  in 
a  forged  name  to  deliver  goods  to  the  bearer  is  not  a  forgery  within 
the  ftatute ;  but  a  warrant  or  order  within  the  ftatute  7  Geo.  Il» 
€.22.  muft  import  that  the  perfon  giving  fuch  warrant  or  order 
.  has,  or  at  leaft  claims,  an  intereft  in  the  money  or  goods  which 
•are  the  fubjeft-matter  of  that  warrant  or  order,  that  he  has  or  at 
leaft  affumes  a  difpofing  power  over  fuch  money  or  goods,  and 
takes  upon  himfelf  to  transfer  the  property,  or  cuftody  of  them, 
to  the  perfon  in  whofe  favour  fuch  warrant  or  order  is  made. 
MitcheVs  cafcf  FoJI.  120.  And  it  muft  be  direfted  to  the  peribn 
who  has  the  cuftody  of  the  goods.  Clench's  cafcy  Lezuht  437. 
But  a  draft  upon  a  banker  in  the  name  of  a  perfon  who  kept  no 
cafli  at  the  banker's  (hop,  is  a  forgery  within  the  ftatute,  as  it  af- 
iumes  that  there  was  cafti  kept  at  the  houfc  which  the  drawer  had 
authority  to  difpofe  of.  Locket'' s  cafe^  Ibid.  89. 
.•  (29)  It  has  frequently  been  determined,  that  drawing,  itidorfing, 
or  accepting  a  bill  of  exchange  in  a  fiftitious  name  is  a  forgery, 
JSoUamTs  cafe,  &c.     Leath,  "j^.  159.  igi,     i  Ben,  Blaci-  §29. 

2Kiu:  '  -  ■         Foj, 
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These  aire  the  principal  infringements  of  the  rights  of 
property :  which  were  the  laft  fpecies  of  offences  againft  in- 
dividuals or  private  fubjefts,  which  the  method  of  diftrl- 
bution  has  led  us  to  confider.  We  have  before  examined 
the  nature  of  all  offences  againft  the  public,  or  common- 
Wealth  :  againft  the  king  or  fupreme  magiftrate,  the  fathet 
and  proteftor  of  that  community  j  againft  the  univerfal  law 
of  all  civilized  nations  ;  together  with  feme  of  the  mor-e 
atrocious  offences  of  publicly  pernicious  confequences,  againft 
God  and  his  holy  religion.  And  thefe  feveral  heads  com- 
prehend the  whole  circle  of  crimes  and  mifdemefnors,  with 
the  puniftiment  annexed  to  each,  that  are  cognizable  by  the 
laws  of  England.  •       .    . 

Foji .  n6.  It  is  alfo  forgery  to  fabricate  a  will  by  counterfeiting 
the  name  of  a  pretended  teftator,  who  is  ftill  living.  Cogan's  cafe, 
Ibid.  355.  . 

If  a  perfon  puts  his  own  name  to  an  inftrument,  reprefentiag 
himfelf  to  be  a  different  iperfon  of  that  name  with  ati  intent  to 
defraud,  he  is  guilty  of  forgery.     4  T.  R.  28. 

But  where  a  bill  of  exchange  is  indorfed  by  a  perfon  in  his  own 
name,  and  another  reprefents  himfelf  to  be  that  perfon,  he  is 
not  guilty  of  forgery,  but  it  is  a  mifdemeanour.  ffe'vey's  cafe., 
Leach,  268. 

A  bill  or  note  may  be  produced  in  evidence  againft  a  prifoner 
profecuted  for  the  forgery  of  it ;  and  he  may  be  convicted  upon 
the  ufual  evidence  of  the  forgery,  though  it  has  never  been 
ftamped  purfuant  to  the  ftamp  afts.  Haivkefnvood's  and  Reculijl's 
cafes.,  Leach,  292.  and  811.  For  the  forgery  in  fuch  a  cafe  is  com- 
mitted with  an  intent  to  defraud ;  and  the  legiflature  meant  only 
to  prevent  their  being  given  in  evidence,  when  they  were  proceeded 
upon  to  recover  the  value  of  the  money  thereby  fecured.  But  lord 
Kenyon  has  declared  that  he  did  not  approve  of  the  decifion  of 
the  majority  of  the  judges  in  thefe  cafes.  Peahe,  168.  It  ha9 
been  declared  that  the  forgery  of  a  bill  of  exchange  in  a  fprm 
which  rendered  it  void  under  the  17  Geo.  III.  c.  30.  (fee  2  vol. 
467.)  was  not  a  capital  offence,  becaufe  if  real,  it  was  not  valid 
or  negotiable.     Moffat's  cafe.  Leach,  483. 

Every  indiAment  for  forgery  muft  fet  out  the  forged  inftrument 
in  words  and  figures.     Mafon's  cafe,  i  Eajlf  182. 

Y  2  But 
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But  it  is  fufficient  to  fet  forth  the  receipt  at  the  bottom  of  an 
account,  without  fetting  out  the  account  itfelf.  Tejltch*t  cafcy 
Ibid,  i8i.  The  vrord purport,  in  an  indiftraent  for  forgery,  figni- 
fies  the  fubftance  of  an  inftrument,  as  it  appears  on  the  face  of  it ; 
tenor  means  an  exact  copy  of  it.     Hid.  180.     Leach,  753. 

The  moft  eSeftual  ftatute  for  the  prevention  of  the  forgery  of 
bank  notes,  is  the  41  Geo.  III.  c.  41.  which  enads,  that  if  any 
one  (hall  knowingly  have  in  his  pofleflion,  or  in  his  houfe,  any 
forged  bank  notes,  knowing  the  fame  to  be  forged,  without  law- 
ful excufe,  the  proof  whereof  fliall  lie  upon  the  perfon  accufed, 
he  fhall  be  guilty  of  felony,  and  (hall  be  tranfported  for  fourteen 
years. 

And  if  any  perfon  (hall  make  any  plate  or  inftrument  for  forging 
bank  notes,  or  any  part  of  a  bank  note,  or  (hall  knowingly  have 
them  in  his  po(feffion  without  authority  in  writing  from  the 
governor  and  company  of  the  bank  of  England,  he  (hall  be  guilty 
of  felony,  and  (hall  be  tranfported  for  feven  years. 

But  before  this  ftatute  this  muft  have  been  an  indi6lable  offence 
as  a  mifdemeanour.     See  ante,  p.  99.  n.2.  and ^.221.  n.  i. 

By  the  45  Geo.  III.  c.  89.  the  flatutes  for  the  punifhment  ot 
forgery  are  extended  to  every  part  of  Great  Britain. 
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OF    THE    MEANS   OF    PREVENTING 

OFFENCES.  '  ' 

iuiiii  '-.»(.;■;■. o-jfj  i;  itivii  v'no 

'flCT'E  are  now  arrived  at  the  fifth  general  branch,  or  head, 
under  which  I  propofed  to  confider  the  fubjeft  of  this 
book  of  our  commentaries  ;  viz.  the  means  of  preventing  the 
commiflion  of  crimes  and  mifdemefnors.  And  really  it  is  an 
honour,  and  almofl  a  fingular  one,  to  our  Englifh  laws,  that 
they  fumifh  a  title  of  this  fort ;  fince  preventive  juftice  is, 
upon  every  principle  of  reafon,  of  humanity,  and  of  found 
policy,  preferable  in  all  refpedls  to  puni/hing  jufiice^i  the 
execution  of  which,  though  neceflary,  and  in  its  confe- 
quences  a  fpecies  of  mercy  to  the  commonwealth,  is  always, 
attended  with  many  harfh  and  difagreeable  circumftances. 

This  preventive  juftice  confifts  in  obliging  thofe  perfons,, 
whom  there  is  a  probable  ground  to  fufpedl  of  future  mif- 
behaviour,  to  ftipulate  with  and  to  give  full  aflurance  to  the 
public,  that  fuch  offence  as  is  apprehended  (hall  not  happen  ; 
by  finding  pledges  or  fecurities  for  keeping  the  peace,  or  for 
their  good  behaviour.  This  requifition  of  fureties  has  been 
feveral  times  mentioned  before,  as  part  of  the  penalty  inflifted 
upon  fuch  as  have  been  guilty  of  certain  grofs  mifdemef- 
nors :  but  there  alfo  it  muft  be  underftood  rather  as  a  caution 
againft  the  repetition  of  the  offence,  than  any  immediate 
pain  or  punifhment.  And  indeed,  if  we  confider  all  human 
punifliments  in  a  large  and  extended  view,  we  fliaJl  find  [  25  2  3 
them  all  rather  calculated  to  prevent  future  crimes,  than  to 

»  Beccar.  ch.  41,    ' 
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expiate  the  pad  :  fince,  as  was  obferved  in  a  former  chapter '', 
all  puniihments  inflicted  by  temporal  laws  may  be  claiTed 
under  three  heads ;  fuch  as  tend  to  the  amendment  of  the 
oflFender  himfelf,  or  to  deprive  him  of  any  power  to  do  fu- 
ture mifchief,   or  to  deter  others  by  his   example;  all  of 
which   conduce  to  one  and  the  fame  end,  of  preventing 
future  crimes  whether  that  can  be  efFefted  by  amendment, 
difability,  or  example.     But  the  caution,  which  we  fpeak  of 
at  prefent,  is  fuch  as  is  intended  merely  for  prevention,  with- 
out any  crime  a£lually  committed  by  the  party,  but  arifing 
only  from  a  probable  fufpicion,  that  fome  crime  is  intended 
or  likely  to  happen :  and  confequently  it  is  not  meant  as  any 
degree  of  punifliment,  unlefs  perhaps  for  a  man's  imprudence 
in  giving  juft  ground  of  apprehenfion.       :i:'-iii: 

By  the  Saxon  conftitution  thefe  fureties  were  always  at 
hand,  by  means  of  king  Alfred's  wife  inftitution  of  decen- 
naries or  frankpledges  ;  wherein,  as  has  more  than  once  been 
obferved  *=,  the  whole  neighbourhood  or  tithing  of  freemen 
were  mutually  pledges  for  each  other's  good  behaviour.  But 
this  great  and  general  fecurity  being  now  fallen  into  difufe 
and  neglected,  there  hath  fucceeded  to  it  the  method  of 
making  fufpe£ted  perfons  find  particular  and  fpecial  fecu- 
rities  for  their  future  conduft  :  of  which  we  find  mention  in 
the  laws  of  king  Edward  the  confeflbr  ^  ;  *«  tradat  Jidejujfores 
**  de  pace  et  legalitate  tuenda"  Let  us  therefore  confider^  firft, 
what  this  fecurity  is ;  next,  who  may  take  or  demand  it ; 
and  laftly  how  it  may  be  difcharged. 

•  1.  This  fecurity  confifts  in  being  bound,  with  one  or 
more  fecurities,  in  a  recognizance  or  obligation  to  the  king, 
entered  on  record,  and  taken  in  fome  court  or  by  fome  ju- 
dicial officer ;  whereby  the  parties  acknowledge  themfelves 
to  be  indebted  to  the  crown  in  the  fum  required,  (for  inftance 
100/.)  with  condition  to  be  void  and  of  none  effeft,  if  the 
party  (hall  appear  in  court  on  fuch  a  day,  and  in  the  mean 
C  253  ]  ^Qic  (hall  keep  the  peaces  either  generally,  towards  the  king, 
*>  See  pag.  1 1.  <=  See  VoL  L  pag.  1 14.  <•  Caf,  18. 

and 
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and  all  his  liege  people  ;  or  particularly  alfo,  with  regard  to 
the  perfon  who  craves  the  fecurity.  Or,  if  it  be  for  the 
good  behaviour,  then  on  condition  that  he  (hall  demean  and 
behave  himfelf  well,  (or  be  of  good  behaviour,)  either  gene- 
rally pr  fpecially,  for  the  time  therein  limited,  as  for  one  or 
more  years,  or  for  life.  This  recogniaance,  if  taken  by  a 
juftice  of  the  peace,  muft  be  certified  to  the  next  fefiions,  in 
purfuance  of  the  flatute  3  Hen.  VII.  c.  i.,  and  if  the  con- 
dition of  fuch  recognizance  be  broken,  by  any  breach  of  the 
peace  in  the  once  cafe,  or  any  mifbehaviour  in  the  other,  the 
recognizance  becomes  forfeited  or  abfolute }  and  being 
ejireaied  or  extrafted  (taken  out  from  among  the  other  re- 
cords) and  fent  up  to  the  exchequer,  the  party  and  his  fure- 
ties,  having  now  become  the  king's  abfolute  debtors,  are  fued 
for  the  feveral  fums  in  which  they  are  refpeftively  bound* 

'  '*.  AjJY  juftices  of  the  peace,  by  virtue  of  their  comfnif- 
fion,  or  thofe  who  are  ex  officio  confervators  of  the  peace,  as 
was  mentioned  in  a  former  volume  %  may  demand  fuch 
fecurity  according  to  their  own  difcretion  ;  or  it  may  be 
granted  at  the  requeft  of  any  fubjedl,  upon  due  caufe  fliewn, 
provided  fuch  demandant  be  under  the  king's  prote£lion ;  for 
which  reafon  it  has  been  formerly  doubted,  whether  jews, 
pagans,  or  perfons  convicted  of  a  praemunire  were  entitled 
thereto^.  Or,  if  the  juftice  is  averfe  to  a£l,  it  may  be 
granted  by  a  mandatory  writ,  called  Zl  fupplicavii,  ifluing  out 
of  the  court  of  king's  bench  or  chancery  ;  which  will  compel 
the  juftice  to  a6t,  as  a  minifterial  and  not  as  a  judicial  officer : 
and  he  muft  make  a  return  to  fuch  writ,  fpecifying  his  com- 
pliance, under  his  hand  and  feal  s.  But  this  writ  is  feldom 
ufed :  for,  when  application  is  made  to  the  fuperior  courts, 
they  ufually  take  the  recognizances  there,  under  the  direc- 
tions of  the  ftatute  21  Jac.  I.  c.  8.  And  indeed  a  peer  or 
peerefs  caiinot  be  bound  over  in  any  other  place,  than  the 
courts  of  king's  bench  or  chancery  :  though  a  juftice  of  the  Q  254  3 
peace  has  a  power  to  require  fureties  of  any  other  perfon, 

'  See  VoL  1.  pag.  3  jo.  «  F.  N.  B.  80,   a  P.  Wojs.  aoa. 

'  X  Hawk.  P.  C.  136.  .   „ 

Y  4  being 
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being  compos  mentis  and  under  the  degree  of  nobility,  whe- 
ther he  be  a  fellow-juftice  or  other  magiftrate,  or  whether 
he  be  merely  a  private  man  ^.  Wives  may  demand  it  againfl 
their  hufbands :  or  hufbands,  if  neceflary,  againft  their 
wives'.  But  feme  coverts,  and  infants  under  age,  ought 
to  find  fecurity  by  their  friends  only,  and  not  to  be  bound 
themfelves :  for  they  are  incapable  of  engaging  themfelves 
to  anfwer  any  debt ;  which,  as  we  obferved,  is  the  nature  of 
thefe  recognizances  or  acknowledgments.      ' 

3.  A  RECOGNIZANCE  may  be  difcharged,  either  by  the 
demife  of  the  king,  to  whom  the  recognizance  is  made  ;  or 
by  the  death  of  the  principal  party  bound  thereby,  if  not 
before  forfeited  j  or  by  order  of  the  court  to  which  fuch 
recognizance  is  certified  by  the  juftices,  (as  the  quarter  fef- 
fions,  affifes,  or  king's  bench,)  if  they  fee  fufficient  caufe  : 
or  in  cafe  he  at  whofe  requeft  it  was  granted,  if  granted  upon 
a  private  account,  will  releafe  it,  or  does  not  make  his  ap- 
pearance to  pray  that  it  may  be  continued  K 

Thus  far  what  has  been  faid  is  applicable  to  both  fpecies 
of  recognizances,  for  the  peaccy  and  for  the  good  behaviour  : 
de  pacBy  et  legalitatey  tuenda^  as  expreffed  in  the  laws  of  king 
Edward.  But  as  thefe  two  fpecies  of  fecurities  are  in  fome 
refpecls  different,  efpecially  as  to  the  caufe  of  granting,  or 
the  means  of  forfeiting  them,  I  fhall  now  confider  them 
feparately  :  and  firft,  fhall  fhew  for  what  caufe  fuch  a  recog- 
.  nizance,  with  fureties  for  the  peace,  is  grantable ;  and  then, 
how  it  may  be  forfeited. 

I.  Any  juftice  of  the  peace  may,  ex  officio^  bind  all  thofe 
to  keep  the  peace,  who  in  his  prefence  make  any  aifray  •,  or 
threaten  to  kill  or  beat  another ;  or  contend  together  with 
hot  and  angry  words ;  or  go  about  with  unufual  weapons 
\-'^lS  3  or  attendance,  to  the  terror  of  the  people,  and  all  fuch  as 
he  knows  to  be  common  barretors  j  and  fuch  as  are  brought 

"  I  Hawk,  p.  C  IZ7.  1  I  Hawk.  P.  C.  129. 

\  %  Sua.  1207. 

before 
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before  him  by  the  conftable  for  a  breach  of  peace  in  his 
prefence }  and  all  fuch  perfons,  as,  having  been  before  bound 
to  the  peace,  have  broken  it  and  forfeited  their  recogni- 
:;ances  K  Alfo,  wherever  any  private  man  hath  juft  caufe  to 
fear  that  another  will  burn  his  houfe,  or  do  him  a  corporal 
injury,  by  killing,  imprifoning,  or  beating  him  ;  or  that  he 
will  procure  others  fo  to  do ;  he  may  demand  furety  of  the 
peace  againft  fuch  perfon :  and  every  juftice  of  the  peace  is 
bound  to  grant  it,  if  he  who  demands  it  will  make  oath, 
that  he  is  a£lually  under  fear  of  death  or  bodily  harm  ;  and 
will  (hew  that  he  has  juft  caufe  to  be  fo,  by  reafon  of  the 
other's  menaces,  attempts,  or  having  lain  in  wait  for  him ; 
and  will  alfo  farther  fwear,  that  he  does  hot  require  fuch 
furety  out  of  malice  or  for  mere  vexation  ^  This  is  called 
/•wearing  the  peace  againft  another  :  and,  if  tlie  party  does  not 
find  fuch  fureties,  as  the  juftice  in  his  difcretion  (hall  require, 
he  may  immediately  be  committed  till  he  does™.. ,     „ 

2.  Such  recognizance  for  keeping  the  peace,  when  given, 
may  be  forfeited  by  any  actual  violence,  or  even  an  aiTault, 
or  menace,  to  the  perfon  of  him  who  demanded  it,  if  it  be 
a  fpecial  recognizance ;  or,  if  the  recognizance  be  general, 
by  any  unlawful  aftion  whatfoever,  that  either  is  or  tends  to 
a  breach  of  the  peace  ;  or  more  particularly,  by  any  one  of 
the  many  fpecies  of  offences  which  were  mentioned  as  crimes 
againft  the  public  peace  in  the  eleventh  chapter  of  this  book  : 
or,  by  any  private  violence  committed  againft  any  of  his  ma- 
jetty's  fubjefts.     But  a  bare  trefpafs  upon  the  lands  or  goods' 
of  another,  which    is    a  ground  for  a  civil  aftion,  unlefs 
accompanied  with  a  wilful  breach  of  the  peace,  is  no  for- J  ' 
feiture  of  the  recognizance  ".     Neither  are  mere  reproachful  ^ 
words,   as  calling  a  man  knave  or  liar,  any  breach  of  the  j 
peace,  fo  as    to  forfeit   one's  recognizance,  (being  looked 
upon  to  be  merely  the  effe«3:  of  unmeaning  heat  and  paflion,)  C  256  ] 
unlefs  they  amount  to  a  challenge  to  fight**. 

"  I  Hawk.  P.C.  116.  "  Ihid.  131. 

'  JBiJ.  127.  •  IHd,  130. 

*"  /bid.  Il8. 
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The  other  fpecies  of  recognizance,  with  fureties,  is  for 
the  good  abearance  or  good  behaviour.  This  includes  fecurity 
for  the  peace,  and  fomewhat  more ;  we  will  therefore  exa- 
mine it  in  the  fame  manner  as  the  other. 

i.  First,  then,  the  juftices  are  empowered  by  the  ilatute 
34  Edw.  III.  c.  I.  to  bind  over  to  the  good  behaviour  to- 
wards the  king  and  his  people,  all  them  that  be  not  of  good 
fame,  wherever  they  be  found  ;  to  the  intent  that  the  people 
be  not  troubled  nor  endamaged,  nor  the  peace  diminifhed,  nor 
merchants  and  others,  palling  by  the  highways  of  the  realm, 
be  difturbed  nor  put  in  the  peril  which  may  happen  by  fuch 
offenders.  Under  the  general  words  of  this  expreffion,  that 
be. not  of  good  fame,  it  is  holden  that  a  man  may  be  bound  to 
his  good  behaviour  for  caufes  of  fcandal,  contra  bonos  mores, 
as  well  as  contra  pacem  ;  as,  for  haunting  bawdy-houfes  with 
women  of  bad  fame  ;  or  for  keeping  fuch  women  in  his  own 
houfe ;  or  for  words  tending  to  fcandalize  the  government, 
or  in  abufe  of  the  oflScers  of  juftice,  efpecially  in  the  exe- 
cution of  their  office.  Thus  alfo  a  juftice  may  bind  overall 
night-walkers ;  eaves-droppers  ;  fuch  as  keep  fufpicious  com- 
pany, or  are  reported  to  be  pilferers  or  robbers  ;  fuch  as 
fleep  in  the  day,  and  wake  in  the  night ;  common  drunk- 
ards ;  whoremafters  j  the  putative  fathers  of  baflards  \ 
cheats ;  idle  vagabonds  ;  and  other  perfons  whofe  mifbe- 
haviour  may  reafonably  bring  them  within  the  general  words 
of  the  flatute  as  perfons  not  of  good  fame :  an  expreffion, 
it  muft  be  owned,  of  fo  great  a  latitude,  as  leaves  much  to 
be  determined  by  the  difcretion  of  the  magiftrate  himfelf. 
But,  if  he  commits  a  man  for  want  of  fureties,  he  muft  ex- 
prefs  the  caufe  thereof  with  convenient  certainty  \  and  take 
care  that  fuch  caufe  be  a  good  one  p. 

2.  A  RECOGNIZANCE  for  tlis  good  behaviour  may  be  for- 

C  257  ]feited  by  all  the  fame  means,  as  one  for  the  fecurity  of  the 

peace  may  be ;    and  alfo  by  fome  others.     As,  by  going 

armed  with  unufual  attendance,  to  the  terror  of  the  people  j 

p  1  Hawk.  P.  c.  13a. 

by 
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by  fpeaking  words  tending  to  fedition ;  or  by  committing 
any  of  thofe  a£ts  of  mifbehaviour,  which  the  recognizance 
was  intended  to  prevent.  But  not  by  barely  giving  frefh 
caufe  of  fufpicion  of  that  which  perhaps  may  never  adlually 
happen  1:  for,  though  it  is  juft  to  compel  fufpefled  perfons 
to  give  fecurity  to  the  public  again  ft  mi  {behaviour  that  is 
apprehended  ;  yet  it  would  be  hard,  upon  fuch  fufpicion, 
without  the  proof  of  any  a£iual  crime,  to  punifh  them  by 
a  forfeiture  of  their  recognizance.     ^;  ■>  Ja  v.^-  -J  J 

1  I  Hawk.  P.  C.  133.    ' '' 
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(ittii  ^ttirJjj  vi-3i*.ii^  \"ii 

zlii^ni  ^CH AFTER    THE    NINETEENTH. 

yd  III-   '  rO"   •   ■  '  •■  ^■"  ' 

OF   COURTS  OF   A  CRIMINAL    . 
JURISDICTION. 


T~'HE  fixth,  and  laft,  ohjeGt  of  our  inquiries  will  be  the 
method  of  infliSling  thofe  punijhments,  which  the  law 
has  annexed  to  particular  offences  ;  and  which  I  have  con- 
ftantly  fubjoined  to  the  defcription  of  the  crime  itfelf.  In 
the  difcuflion  of  which  I  fhall  purfue  much  the  fame  general 
method  that  I  followed  in  the  preceding  book,  with  regard 
to  the  redrefs  of  civil  injuries:  by,  firft,  pointing  out  the 
feveral  courts  of  criminal  jurifdi£lion,  wherein  offenders  may 
be  profecuted  to  puniftiment  -,  and  by,  fecondly,  deducing 
down,  in  their  natural  order,  and  explaining,  the  feveral  pro- 
ceedings therein. 

First,  then,  in  reckoning  up  the  feveral  courts  of  criminal 
jurifdidlion,  I  (hall,  as  in  the  former  cafe,  begin  with  an 
account  of  fuch,  as  are  of  a  public  and  general  jurifdi£lion 
throughout  the  whole  realm ;  and,  afterwards,  proceed  to 
fuch,  as  are  only  of  a  private  and  fpecial  jurifdiftion,  and 
confined  to  fome  particular  parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and 
general  jyrifdiftion,  I  muft  in  one  refpedt  purfue  a  different 
order  from  that  in  which  I  confidered  the  civil  tribunals. 
For  there,  as  the  feveral  courts  had  a  gradual  fubordination 
to  each  other,  the  fuperior  correfiing  and  reforming  the  errors 
of  the  inferior,  I  thought  it  bell  to  begin  with  the  loweft, 
and  fo  afcend  gradually  to  the  courts  of  appeal,  or  thofe  of 

the 
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the  moft  extenfive  powers.  But  as  it  is  contrary  to  the 
genius  and  fpirit  of  the  law  of  England,  to  fufFer  any  man 
to  be  tried  twice  for  the  fame  offence  in  a  criminal  way,efpe- 
cially  if  acquitted  upon  the  firft  trial ;  therefore  thefe  crimi- 
nal courts  may  be  faid  to  be  all  independent  of  each  other ; 
at  leaft  fo  far,  as  that  the  fentence  of  the  lowed  of  them  can 
never  be  controlled  or  reverfed  by  the  higheft  jurifdiftion  in 
the  kingdom,  unlefs  for  error  in  matter  of  law, /apparent 
upon  the  face  of  the  record  ;  though  fometimes  caufes  may 
be  removed  from  one  to  the  other  before  trial.  And  there- 
fore as,  in  thefe  courts  of  criminal  cognizance,  there  is  not 
the  fame  chain  and  dependence  as  in  the  others,  I  Ihall  rank 
them  according  to  their  dignity,  and  begin  with  the  higheft 
of  all ;  viz.  ;  ,  . 

s.       •     ;.,•,    .,,>TS-.  (  ".:     ,T   "      ■  '  .»  ,  :ivj  Sf'l  3;*-!U  jKi'.i    ■' 

I.  The  high  court  of  parliament ;  which  is  the  fupreme 
court  in  the  kingdom,  not  only  for  the  making,  but  alfo  for 
the  execution  of  laws ;  by  the  trial  of  great  and  enormous 
offenders,  whether  lords  or  commoners,  in  the  method  of 
parliamentary  impeachment.  As  for  a£l:s  of  parliament  to 
attaint  particular  perfons  of  treafon  or  felony,  or  to  inflift 
pains  and  penalties,  beyond  or  contrary  to  the  common  law, 
to  ferve  a  fpecial  purpofe,  I  fpeak  not  of  them  j  being  to  all 
intents  and  purpofes  new  laws,  made  pro  re  naia^  and  by  no 
means  an  execution  of  fuch  as  are  already  in  being.  But  an 
impeachment  before  the  lords  by  the  commons  of  Great 
Britain,  in  parliament,  is  a  profecution  of  the  already  known 
and  eilablifhed  law,  and  has  been  frequently  put  in  practice  ; 
being  a  prefentment  to  the  molt  high  and  fupreme  court  of 
criminal  jurifdi£lion  by  the  moft  folemn  grand  inqueft  of 
the  whole  kingdom*.  A  commoner  cannot  however  be  im- 
peached before  the  lords  for  any  capital  offence,  but  only 
for  high  mifdemefnors  ^  ;  a  peer  may  be  impeached  for  any 

*  I  Hal.  P.  C*  150.  plice  in  the  treafons  of  Roger  eatl  of 

••  When,  in  4  Edw.  III.,  the  king  de-     Mortimer,  they  came  before  the  king 

manded  the  earls,  barons,  and  peers,  to     in    parliament,    and   faid    all  with  one 

give  judgment  againft  Simon  de  Bere-     voice,   that    the    faid    Simon  was    not 

ford,  who  had  been  a  notorious  accom>     their  pter ;  and  therefore  they  were  not 

bound 
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crime  (i)»  And  they  ufually  (in  cafe  of  an  impeachment  of 
a  peer  for  treafon)  addrefs  the  crown  to  appoint  a  lord  high 
fteward  for  the  greater  dignity  and  regularity  of  their  pro- 
ceedings ;  which  high  fteward  was  formerly  ele£led  by  the 
peers  themfelves,  though  he  was  generally  commiiTioned  by 

bound  to  judge  him  as  a  peer  of  the  land.  "  time  to  come,  be  not  bound  or  charged 

And  when  afterwards,  in  the  fame  parlia-  "  to  render  judgment  upon  others  than 

roenc,  they  were  prevailed  upon,  in  re-  "  peers;  nor  that  the  peers  of  the  land 

fpcft  of  the  notoriety  and  heinoufnefs  of  "  have  power  to   do  this,  but  thereof 

bis  crimes,  to  receive  the  chaise  and  to  "  ought  ever  to  be  difcharged  and  ac- 

give  judgment  againft  him,  the  following  "  quitted  ;  and  that  the  aforefaid  judg- 

proteft  and  provifo  was  entered  in  the  "  ment  now  rendered  be  not  drawn  to 

Parliament-roll: — "  And  it  is  aflented  "  example  or  confequence  in  time  to 

**  and  accorded  by  our  lord  the  king,  and  "  come,  whereby  the  faid  peers  may  be 

'<  all  the  great  men,  in  full  parliament,  "  charged  hereafter  to  judge  others  than 

"  that  albeit  the  peers,  as  judges  of  the  **  their  peers,  contrary  to  the  laws  of  the 

"  parliament,  have  taken  upon  them  in  "  land,  if  the  like  cafe  happen,  which 

«'  the  prefence  of  our  lord  the  king  to  "  God  forbid."    {JRot.  Parl.4Ed1v.IIJ. 

"  make  and  render  the  faid  judgment,  n.z.  8c  6.   %  Brad.  Hiil.  190.    Selden. 

«  yet  the  peers  who  now  are, or  (hall  be  in  judic.  in  parL  ch.  i.) 


( I )  But  according  to  the  kft  refolution  of  the  houfe  of  lords,  a 
commoner  may  be  impeached  for  a  capital  offence.  —  On  the  26th 
of  March  1680,  Edward  Fitzharris,  a  commoner,  was  impeached 
by  the  commons  of  high  treafon.  Upon  which  the  attorney- 
general  acquainted  the  peers  that  he  had  an  order  from  the  king  to 
•profecute  Fitzharris  by  indiftment,  and  a  queftion  thereupon  was 
put  whether  he  fhould  be  proceeded  againft  according  to  thecourfe 
of  the  common  law  or  by  way  of  impeachment,  and  it  was  refohed 
againft  proceeding  in  the  impeachment.  13  Lords*  Joum.  Tp-yS5- 
Fitzharris  was  afterwards  profecuted  by  indiftment,  and  he  pleaded 
in  abatement  that  there  was  an  impeachment  pending  againft  him 
for  the  fame  offence  ;  but  this  plea  was  overruled,  and  he  was  con- 
vifted  and  executed.  But  on  the  26th  of  June  1 689,  Sir  Adam  Blair 
and  four  other  commoners  were  impeached  for  high  treafon,  in  hav- 
ing publifhed  a  proclamation  of  James  the  fecond.  On  the  2d  of  July 
a  long  report  of  precedents  was  produced,  and  a  queftion  was  put 
to  the  judges  whether  the  record  4  £dw.  III.  No.  6.  was  a  ftatute. 
They  anfwered,  as  it  appeared  to  them  by  the  copy,  they  believed 
it  to  be  a  ftatute  ;  but  if  they  faw  the  roll  itfelf,  they  could  be  more 
pofitive.     It  was  theu  moved  to  aik  the  judges,  but  the  motion 

ir  was 
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the  king '  i  but  it  hath  of  late  years  been  ftrenuoufly  main- 
tained •*,  that  the  appointment  of  an  high  fteward  in  fuch 
cafes  is  not  indifpenfably  neceflary,  but  that  the  houfe  may 
proceed  without  one.  The  articles  of  impeachment  are  a 
kind  of  bills  of  indictment,  found  by  the  houfe  of  commons, 
and  afterwards  tried  by  the  lords ;  who  are  in  cafes  of  mif- 
demefnors  confidered  not  only  as  their  own  peers,  but  as  the 
peers  of  the  whole  nation.  This  is  a  cuftom  derived  to  us 
from  the  conftitution  of  the  antient  Germans  ;  who  in  their 
great  councils  fometimes  tried  capital  accufations  relating  to 
the  public  :  **  licet  apud  cofifiliuDt  accufare  quoque^  et  difcrimen 
"  capitis  intendere  ^."  And  it  has  a  peculiar  propriety  in  the 
Englifh  conftitution ;  which  has  much  improved  upon  the 
antient  model  imported  hither  from  the  continent.  For, 
though  in  general  the  union  of  the  legillative  and  judicial 
powers  ought  to  be  more  carefully  avoided  *,  yet  it  may 
happen  that  a  fubjeft,  intrufted  with  the  adminiftration  of 
public  affairs,  may  infringe  the  rights  of  the  people,  and  be 
guilty  of  fuch  crimes,  as  the  ordinary  magiftrate  either 
dares  not  or  cannot  punifli.  Of  thefe  the  reprefentatives  of  [  261  3 
the  people,  or  houfe  of  commons,  cannot  properly  yW^/*; 
becaufe  their  conftituents  are  the  parties  injured  :  and  can 
therefore  only  impeach.  But  before  what  court  fhall  this 
impeachment  be  tried  ?  Not  before  the  ordinary  tribunals, 
which  would  naturally  be  fwayed  by  the  authority  of  fo 
powerful  an  accufer.  Reafon  therefore  will  fuggeft,  that 
this  branch  of  the  legiflature,  which  reprefents  the  people, 

«  I  Hal.  P.  C.  350.    -  e  Tacit,  de  mor.  Germ.  \%. 

^  Lords' Journ.  12  May  1679.  Com.        ^  See  Vol.  II.  pag.  269. 
)ourn.  15  May  1679.     Foft.  142,  \:fc. 


was  negatived,  whether  by  this  record  the  lords  were  barred  from 
trying  a  commoner  for  a  capital  crime  upon  an  impeachment  of 
the  commons.  And  they  immediately  refolved  to  proceed  in  this 
impeachment,  notwithftanding  the  parties  were  commoners  and 
charged  with  high  treafon.     14  Lords*  Journ.  ^.  260. 

But  the  impeachment  was  not  profecuted  with  effeft,  on  account 
of  an  intervening  diffo  lotion  of  the  parliament. 

.  •  '  niuft 
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muft  bring  it's  charge  before  the  other  branch,  which  con- 
fifts  of  the  nobility,  who  have  neither  the  fame  interefts^nor 
the  fame  paflions  as  popular  aiTemblies^.  This  is  a  vaft 
fuperiority,  which  the  conftitution  of  this  ifland  enjoys,  over 
thofe  of  the  Grecian  or  Roman  republics  ;  where  the  people 
were  at  the  fame  time  both  judges  and  accufers.  It  is  pro- 
per that  the  nobility  (hould  judge,  to  infure  juftice  to  the 
accufed ;  as  it  is  proper  that  the  people  (hould  accufe,  to 
infure  juftice  to  the  commonwealth.  And  therefore,  among 
other  extraordinary  circumftances  attending  the  authority  of 
this  court,  there  is  one  of  a  very  fingular  nature,  which  was 
infifted  on  by  the  houfe  of  commons  in  the  cafe  of  the  earl  of 
Danby  in  the  reign  of  Charles  II.  ^ }  and  it  is  now  enacted 
by  ftatute  12  &  13  W.  III.  c.  2.  that  no  pardon  under  the 
great  feal  fliall  be  pleadable  to  an  impeachment  by  the  com- 
mons of  Great  Britain  in  parliament '  (2). 

2.  The  court  of  the  lord  high  Jieivard  of  Great  Britain  " 
is  a  court  inftituted  for  the  trial  of  peers,  indidted  for  treafon 
or  felony,  or  for  mifprifion  of  either '.  The  oflSce  of  this 
great  magiftrate  is  very  antient  j  and  was  formerly  heredi- 
tary, or  at  leaft  held  for  life,  or  dum  henefe  gefferit:  but  now 
it  is  ufually,  and  hath  been  for  many  centuries  paft  ""j  granted 

«  Momefq.  Sp.  L.  xi.6.  ^  4  Inft.  58.   a  Hawk.  P.  C  5.  421. 

•>  Com.  Journ.  5  May  1679.  a  Jon.  54. 

•    '  See  ch.  31.  »  i  Bulftr.  198. 

-    .  .        .    "  Pry n.  on  4  Inft.  46. 


(2)  In  the  impeachment  of  Warren  Haftings,  efq,  it  was  con- 
fidently advanced,  that  the  lords  are  not  bound  to  obferve  the  fame 
rules  of  evidence  in  an  impeachment  as  are  admitted  in  criminal  trials 
in  the  inferior  courts.  The  high  reputation  of  thofe,  who  ftrenuoufly 
maintained  this  doftrine,  induced  the  editor  to  endeavour  to  prove 
that  it  was  not  only  contrary  to  all  precedent  and  authority,  but 
repugnant  to  the  firft  and  great  principles  both  of  the  Englifli  law 
and  conftitution,  in  a  pamphlet  entitled,  "  A  Differtation,  fhewing 
*'  that  the  houfe  of  lords  in  cafes  of  judicature  are  bound  by  pre- 
**  cifely  the  fame  rules  of  evidence,  as  are  obferved  by  all  other 
^"  courts.*'     See  more  upon  impeachments  in  page  399, 
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pro  hac  vice  only ;  and  it  hath  been  the  conftant  praftice 
(awd» therefore  feems  now  to  have  become  neceflary)  to  grant 
it  to  a  lord  of  parliament,  elfe  he  is  incapable  to  try  fuch  [  2^2  3 
delinquent  peer".  When  fuch  an  indictment  is  therefore 
found  by  a  grand  jury  of  freeholders  in  the  king's  bench,  or 
at  the  affifes  before  the  juftices  of  oyer  and  terminer ^  it  is  to 
be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord  ' 
high  fteward,  which  only  has  power  to  determine  it.  A  peer 
may  plead  a  pardon  before  the  court  of  king's  bench,  and  the 
judges  have  power  to  allow  it ;  in  order  to  prevent  the  trou- 
ble of  appointing  an  high  fteward,  merely  for  the  purpofe  of 
receiving  fuch  plea.  But  he  may  not  plead,  in  that  inferior 
court,  any  other  plea  ;  as  guilty^  or '  not  guilty^  of  the  in- 
didlment;  but  only  in  this  court:  becaufe,  in  confequence 
of  fuch  plea,  it  is  poffible  that  judgment  of  death  might  be 
awarded  againft  him.  The  king  therefore,  in  cafe  a  peer  be 
indidled  for  treafon,  felony,  or  mifprifion,  creates  a  lord  high 
fteward  pro  hac  vice  by  commiflion  under  the  great  feal  j 
which  recites  the  indictment  fo  found,  and  gives  his  grace 
power  to  receive  and  try  it  fecundum  legem  et  confuetudinem 
Angliae.  Then,  when  the  indictment  is  regularly  removed, 
by  writ  of  certiorari^  commanding  the  inferior  court  to  cer- 
tify it  up  to  him,  the  lord  high  fteward  directs  a  precept  to 
a  ferjeant  at  arms,  to  fummon  the  lords  to  attend  and  try  the 
indicted  peer.  This  precept  was  formerly  iflued  to  fummon 
only  eighteen  or  twenty,  felefted  from  the  body  of  the  peers  : 
then  the  number  came  to  be  indefinite  ;  and  the  cuftom  was, 
for  the  lord  high  fteward  to  fummon  as  many  as  he  thought 
proper,  (but  of  late  years  not  lefs  than  twenty-three  °,)  and 
that  thofe  lords  only  ftiould  fit  upon  the  trial  (3) :  which  threw 

"  Qjuand  un  feigneur  de  parlement  ccpt— pvr  faire  Kien'tr  xx  feigneurs, 

fcrra  arrein  de  treafon  ou  felony,  le  rey  cu  xi/iii,  tsfc.     (Yeafb.  l^  Htn.VIIT. 

far  fes  leitres  patents  f era  un  grand  et  II.)   See  Staundf.  P.  C.  154.    3lnft.a8. 

/ajr*  feigneur    d'eflre  le- grand  fenefchal  4lnft.  59.    Z  Hawk.  P.  C. 5.    Ban.  434. 
d^ Angleterre :    qui  —  doit  faire  un  pre-         °  Kelynge.  56. 


(3)  The  decifion  is  by  a  majority,  but  a  majority  cannot  con- 

vift,  unlefs  it  confifts  of  twelve  or  more.    See  3  vol.  p.  376.  n.  20. 

Vol.  IV.  Z  a  mon- 
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a  monftrous  weight  of  power  into  the  hands  of  the  crown, 
and  this  it's  great  officer,  of  feledling  only  fuch  peers  as  the 
then  predominant  party  fliould  mod  approve  of.  And  ac- 
cordingly, when  the  earl  of  Clarendon  fell  into  difgrace  with 
C  263  ]]  Charles  II.,  there  was  a  defign  formed  to  prorogue  the  par- 
liament, in  order  to  try  him  by  a  felert  number  of  peers  }  it 
being  doubted  whether  the  whole  houfe  could  be  induced  to 
fall  in  with  the  views  of  the  court  p.  But  now  by  fta- 
tute  7  W.  III.  c.  3.  upon  all  trials  of  peers  for  treafon  or 
mifprifion,  all  the  peers  who  have  a  right  to  fit  and  vote  in 
parliament  fliall  be  fummoned,  at  leaft  twenty  days  before 
fuch  trial,  to  appear  and  vote  therein ;  and  every  lord  appear- 
ing fhall  vote  in  the  trial  of  fuch  peer,  firft  taking  the  oaths 
of  allegiance  and  fupremacy  and  fubfcribing  the  declaration 
againfl:  popery  (4). 

During  the  feffion  of  parliament  the  trial  of  an  indicted 
peer  is  not  properly  in  the  court  of  the  lord  high  fteward, 
but  before  the  court  laft  mentioned,  of  our  lord  the  kif7g  in 
parUatnent  ^.  It  is  true,  a  lord  high  fteward  is  always  ap- 
pointed in  that  cafe,  to  regulate  and  add  weight  to  the  pro- 
ceedings :  but  he  is  rather  in  the  nature  of  a  fpeaker  pre 

P  Carte's  life  of  Orniond,  VoL  II.  1  Fofl.  141. 


(4)  As  a  peer  cannot  have  the  benefit  of  a  challenge  like  a  com- 
moner, (i  Harg.  St.  Tr.  198.  388.)  it  is  fomewhat  furprifing  that 
this  manifeft  improvement  of  the  law  and  conftitution  was  not  ex- 
tended to  trials  of  peers  for  all  felonies,  in  the  court  of  the  lord 
high  fteward.  Lord  Mountmorres  informs  us  that  there  are  but 
two  inftances  of  the  trials  of  peers  in  Ireland,  viz.  of  vifcount 
Netterville  in  1743,  and  of  lord  Santry  about  the  fame  time.  The 
firft  was  tried  in  the  high  court  of  parliament,  the  latter  in  the 
court  of  the  high  fteward.  They  were  both  indidled  for  murder. 
Lord  Netterville  was  acquitted  j  lord  Santry  was  convidted,  but 
pardoned  as  to  his  life.  Upon  lord  Santry's  trial  all  the  peers  were 
fummoned,  though  the  regulation  of  7  W.  III.  was  not  introduced 
into  Ireland  till  the  year  1773.  Lord  Mountm.  2  vol.  197.  Mur- 
der 18  high  treafon  by  the  law  of  Ireland. 

tempore^ 
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tetJipore,  or  chairman  of  the  court,  than  the  judge  of  It;  for 
the  coUedive  body  of  the  peers  are  therein  the  judges  both 
of  law  and  fa«St,  and  the  high  fteward  has  a  vote  with  the 
reft,  in  right  of  his  peerage.  But  in  the  court  of  the  lord 
high  fteward,  which  is  held  in  the  recefs  of  parliament,  he 
is  the  fole  judge  of  matters  of  law,  as  the  lords  triors  are  in 
matters  of  fa£t ;  and  as  they  may  not  interfere  with  him  in 
regulating  the  proceedings  of  the  court,  fo  he  has  no  right 
to  intermix  with  them  in  giving  any  vote  upon  the  'trial. 
Therefore,  upon  the  convi£lion  and  attainder  of  a  peer  for 
murder  in  full  parliament,  it  hath  been  holden  by  the  *  judges, 
that  in  cafe  the  day  appointed  in  the  judgment  for  execution 
ftiould  lapfe  before  execution  done,  a  new  time  of  execution 
may  be  appointed  by  either  the  high  court  of  parliament 
during  it's  fitting,  though  no  high  fteward  be  exifting ;  or, 
in  the  recefs  of  parliament,  by  the  court  of  king's  bench,  the 
record  being  removed  into  that  court. 

It  has  been  a  point  of  fome  controverfy,  whether  the  [  264  ] 
bifhops  have  now  a  right  to  fit  in  the  court  of  the  lord  high 
fteward,  to  try  indi£lments  of  treafon  and  mifprifion.  Some 
incline  to  imagine  them  included  under  the  general  words  of 
the  ftatute  of  king  William,  *'  all  peers,  who  have  a  right 
**  to  fit  and  vote  in  parliament :"  but  the  expreffion  had  been 
much  clearer,  if  it  had  been,  **  all  lords,*  and  not,  "  all 
*'  peers;'*  for  though  biftiops,  on  account  of  the  baronies 
annexed  to  their  bifhopricks,  are  clearly  lords  of  parliament, 
yet,  their  blood  not  being  ennobled,  they  are  not  univerfally 
allowed  to  be  peers  with  the  temporal  nobility :  and  perhaps 
this  word  might  be  inferted  purpofely  with  a  viev/  to  exclude 
them.  However,  there  is  no  inftance  of  their  fitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictments 
in  full  parliament,  much  lefs  in  the  court  we  are  now  treat-- 
ing  of ;  for  indeed  they  ufually  withdraw  voluntarily,  but 
enter  a  proteft  declaring  their  right  to  ftay.  It  is  obfervable 
that,  in  the  eleventh  chapter  of  the  conftitutions  of  Claren- 
don, made  in  parliament  1 1  Hen.  II.,  they  are  exprefsly  ex- 

■■  State  Trials,  Vol.  IV.  «I4.  23a,  3.  *  Foft.  139. 

Z   2  cufed, 
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cufed,  rather  than  excluded,  from  fitting  and  voting  in  trials, 
when  they  come  to  concern  life  or  limb  :   "  epifcopiy  ficuf 
"  caeteri  barones,  debent  interejfe  judiciis  cum  baronihusy  quoufque 
**  perveniatur  ad  diminutionem  membroriimy  vel  ad  mortem ;" 
and  Becket's  quarrel  with  the  king  hereupon  was  not  on  ac- 
count of  the  exception,  (which  was  agreeable  to  the  canon 
law,)  but  of  the  general  rule,  that  compelled  the  bifliops  to 
attend  at  all.     And  the  determination  of  the  houfe  of  lords 
in  the  earl  of  Danby*s  cafe  *,  which  hath  ever  fince  been  ad- 
hered to,   is  confonant  to  thefe  conftitutions ;    "  that  the 
**  lords  fpiritual  have  a  right  to  flay  and  fit  in  court  in  ca- 
**  pital  cafes,  till  the  court  proceeds  to  the  vote  of  guilty,  or 
"  not  guilty."     It  mull  be  noted,  that  this  refolution  extends 
only  to  trials  in  full  parliament :   for  to  the  court  of  the  lord 
high  fteward  (in  which  no  vote  can  be  given,  but  merely 
that  of  guilty,  or  not  guilty,)  no  biftiop,  as  fuch,  ever  was  or 
could  be  fummoned  ;  and  though  the  ftatute  of  king  William 
regulates  the  proceedings  in  that  court,  as  well  as  in  the  court 
of  parliament,  yet  it  never  intended  to  new-model  or  alter 
it's  conftitution ;  and  confequently  does  not  give  the  lords 
fpiritual  any  right  in  cafes  of  blood  which  they  had  not  be- 
fore ".     And  what  makes  their  exclufion  more  reafonable  is, 
that  they  have  no  right  to  be  tried  themfelves  in  the  court  of 
C  i^S  ^  the  lord  high  fteward  '',  and  therefore  furely  ought  not  to  be 
judges  there.     For  the  privilege  of  being  thus  tried  depends 
upon  nobility  of  blood,  rather  than  a  feat  in  the  houfe  :  as 
appears  from  the  trial  of  popifh  lords,  of  lords  under  age, 
and  (fince  the  union)  of  the  Scots  nobility,  though  not  in 
the  number  of  the  fixteen  ;  and  from  the  trials  of  females, 
fuch  as  the  queen  confort  or  dowager,  and  of  all  peerefTes 
by  birth  j  and  peerefTes  by  marriage  alfo,  unlefs  they  have, 
when  dowagers,  difparaged  themfelves  by  taking  a  commoner 
to  their  fecond  hufband  (5). 

*  Lords'  Journ.  15  May  1679.  *  Bro.  A6r.  t.  Trial.  142. 

»  Foft.  248. 

(5)  But  peerefTes  by  marriage  cannot  be  faid  to  be  ennobled  by 
blood  i  for  after  the  death  of  their  hufbands  they  have  even  a  lefs 

eflate 
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3.  The  court  of  king's  btnch  ^^  concerning  the  nature  of 
which  we  partly  inquired  in  the  preceding  book  y,  was  (we 
may  remember)  divided  into  a  cronun  fide,  and  a  plea  fide. 
And  on  the  crown  fide,  or  crown  office,  it  takes  cognizance 
of  all  criminal  caufes,  from  high  treafon  down  to  the  moft 
trivial  mifdemefnor  or  breach  of  the  peace.  Into  this  court 
alfo  indiftments  from  all  inferior  courts  may  be  removed  by 
writ  of  certiorari^  and  tried  either  at  bar,  or  at  nift  priusy  by  a 
jury  of  the  county  out  of  which  the  indiftment  is  brought  (6). 
The  judges  of  this  court  are  the  fupreme  coroners  of  the 
kingdom.  And  the  court  itfelf  is  the  principal  court  of  cri- 
minal jurifdi«Stion  (though  the  two  former  are  of  greater  dig- 
nity) known  to  the  laws  of  England.  For  which  reafon  by 
the  coming  of  the  court  of  king's  bench  into  any  county,  (as 
it  was  removed  to  Oxford  on  account  of  the  ficknefs  in  1665,) 
all  former  commiffions  of  oyer  and  terminer^  and  general  gaol 
delivery,  are  at  once  abforbed  and  determined  ipfo  faEio:  in 
the  fame  manner  as  by  the  old  Gothic  and  Saxon  conftitu- 

"  4  Tnft.  70.  %  Hal.  P.  C.  2.   z  Hawk.  ''  See  Vol.  III.  pag.  41. 

P.C.6. 


eftate  in  their  nobility  than  bifhops,  it  being  only  durante  viJuitate. 
See  the  editor's  conjei^ure  how  the  notion  was  originally  intro- 
duced that  bifhops  were  not  entitled  to  a  trial  by  the  peers  in 
parliament.  Vol  I.  p.  401.  n.  8.  Since  that  note  was  written,  the 
editor  has  been  happy  in  finding  what  he  fuggeiled  only  as  a  con- 
jecture drawn  from  general  principles,  confirmed  by  the  more  ex- 
tenfive  learning  of  the  late  Vinerian  profeflbr  Mr.  Wooddefon,  who 
not  only  has  adopted  the  fame  opinion,  but  has  adduced  in  confirm- 
ation of  it  feveral  inftances  of  bifhops,  who,  being  arraigned  before 
a  jury,  demanded  the  privileges  of  the  church,  and  diiclairaed  the 
authority  of  all  fecular  jurifdiftions.     2  IVoodd.  58^ . 

(6)  All  informations  filed  in  the  court  of  king's  bench,  and  all 
indidtments  removed  there  by  certiorari,  if  not  tried  at  the  bar  of 
the  court,  which  rarely  happens,  muft  be  tried  at  the  aflifes  by 
writ  of  nifi  prius. 

Z  3  tions, 
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tionS)  "  jure  vetujlo  oht'wuiti  quievljfe  omnia  inferiora  Judida, 
**  dicentejus  rege '  (7)." 

Into  tliis  court  of  king's  bench  hath  reverted  all  that 
was  good  and  falutary  of  the  jurifdiflion  of  the  court  oljiar' 
chambery  camera  Jiellata  * ;  which  was  a  court  of  very  antient 


*  Stiemhook,  l.i.c  2. 

»  This  is  faid  (LamW.  Artb.  154.)  to 
have  been  fo  called,  either  from  the  Sax- 
oiv  word  rteojian  to  J!eer  or  govern ;  — 
or  from  it*J  punifhing  the  crimen  Jlellio- 
natiUyOC  cofenage ;— or  becaufe  the  room 
wherein  it  fate,  the  old  council-chamber 
of  the  oalice  of  Weftminfter,  (Lamb. 
148.)  which  is  now  converted  into  the 
lottery -office,  and  forms  the  eaftern  fide 
of  New  Palace-yard,  was  full  of  win- 
dows;—  or  (to  which  fir  Edward  Coke, 
4  Tnft.  66.  accedes)  becaufe  baply  the 
roof  thereof  was  at  the  f.rfl  garniihed 
with  gilded y?arj.  As  all  thefe  are  merely 
conje£lures,  (fur  no  liars  are  now  in  the 
roof,  nor  are  any  faid  to  have  remained 
there  fo  late  as  the  reign  of  queen  Eliza- 
beth,) it  may  be  allowable  to  propofe 
another  conjeftural  etymology,  asplauG- 
fale  perhaps  as  any  of  them.  It  is  well 
known  that  before  the  banilhment  of 
the  Jews  under  Edw.ird  I.  their  contrnSs 
ai\d  obligations  were  denominated  in 
our  aniient  rtcoiAs  Jlarra  orftam,  from 
a  corruption  of  the  Hebrew  viotdjheiar, 
a  covenant,  (Tovey's  Angl.  judaic.  33. 


Selden,  tit.  of  hon.  ii.  34.  Uxor  Ebraic. 
j.  14.)  Thefe  ftarrs,  by  an  ordinance  of 
Richard  the  firft,  preferved  by  Hove- 
den,  were  commanded  to  be  enrolled 
and  depoGted  in  chefts  under  thieekeys 
in  certain  places ;  one,  and  the  molt  con- 
fiderable,  of  which  was  in  the  king's  ex- 
chequer at  Weftminfter;  and  no  ftarr 
was  allowed  to  be  valid  unlets  it  were 
found  in  fome  of  the  faid  repoCtorics- 
i^MemoranJ.  in  Scacc.  P.  6  Edvi.  J.  pre- 
fixed to  Maynard's  year-book  of  Edw.  II. 
fol.  8.  Madoz,  hift.  exch.  c.  vii.  §  4, 
5,  6.)  The  room  at  the  exchequer, 
where  the  chefts  containing  thefe  ftarrs 
were  kept,  was  probably  called  the  J!arr- 
cbamber  ;  and  when  the  Jew  s  were  ex- 
pelled the  kingdom,  was  applied  to  the 
ufe  of  the  king's  council,  fitting  in  their 
judicial  capacity.  To  confirm  this,  the 
firft  time  the  ftar-chamber  is  mentioned 
in  any  record,  it  is  faid  to  have  been  fitu- 
ated  near  the  receipt  of  the  exchequer 
at  Weftminfter ;  (the  king's  council,  his 
chancellor,  treafurer,  juftices,  and  other 
fages,  were  aflembled  en  la  ebaumhre  dts 
efeiUes  pra  la  refceipt  la  Wejlminjler. — 
Clauf. 


(7)  But  by  the  25  Geo.  III.  c.  18.  it  isenafted,  that  the  feflBon 
of  oyer  and  terminer,  ^nd  gaol  delivery  of  the  gaol  of  Newgate 
for  the  county  of  Middlefex,  fhall  not  be  difcontinued  on  ac- 
count of  the  commencement  of  the  term,  and  the  fitting  of  the 
court  of  king's  bench  at  Weftminfter,  but  may  be  continued  till 
the  bufinefs  is  concluded.  And  the  32  Geo.  III.  c.  48.  was 
paffed  to  continue  in  like  manner  the  feiEons  of  the  peace,  and 
of  oyer  and  terminer,  held  before  the  juftices  of  the  peace  for  the 
county  of  Middlefex. 

original. 


Ch.  19.  Wrongs.  266 

original'',  but  new-modelled  by  ftatutes  3  Hen.  VII.  c.  i. 

and  21  Hen.  VIII.  c.  20.  confifling  of  divers  lords  fpiritual 

and  tenaporal,  being  privy  counfellors,  together  witli  two 

judges  of  the  courts  of  common  law,  without  the  intervention 

of  any  jury.     Their  junfdidtion  extended  legally  over  riots, 

perjury,  mifbehaviour  of  (heriffs,  and  other  notorious  mif- 

demefnqrs,  contrary  to  the  laws  of  the  land.     Yet  this  was  r  26']  1 

afterwards,  (as  lord  Clarendon  informs  us  *)  ftretched  **  to 

**  the  averting  of  all  proclamations,  and  orders  of  (late  :  to 

**  the  vindicating  of  illegal  commifllons,  and  grants  of  mo- 

**  nopolies  ;  holding  for  honourable  that  which  pleafed,  and 

"  for  juft  that  which  profited,  and  becoming  both  a  court 

**  of  law  to  determine  civil  rights,  and  a  court  of  reveni>e  to 

"  enrich  the  treafury ;  the  council  table  by  proclamarions 

**  enjoining  to  the  people  that  which  was  not  enjoined  by 

'*  the  laws,  and  prohibiting  that  which  was  not  prohibited  ; 

"  and  the  ftar-chamber,  which  confifted  of  the  fame  perfons 

**  in  different  rooms,  cenfuring  the  breach  and  difobedience 

**  to  thofe  proclamations  by  very  great  fines,  imprifonments, 

"  and  corporal  feverities  :  fo  that  any  difrefpedi  to  any  afts 

"  of  ftate,  or  to  the  perfons  of  ftatefmen,  was  in  no  time 

'*  more  penal,  and  the  foundations  of  right  never  more  in 

Clauf.  ^x  Edw.III.  m.\^.')  For  in  pro-  in  hw -liun  camera Jlellata  ;  which  con- 

cefs  of  time,  when  the  meaning  of  the  tinued  to  be  the  ftyle  in  latin  till  the  dif- 

Jewifli  ^arrt  was  forgotten,  the  word  folution  of  that  court  (8). 
Jiar-cbamber  was  naturally  rendered  in         ''  I-.amb,  Arih.  156. 
law-french,  le  cbaumlre  des  efleilles,  and         '  Hift.  of  Reb.,  book  i  and  3. 


(8)  In  one  of  the  ftatutes  of  the  univerfity  of  Cambridge,  the 
antiquity  of  which  is  not  known,  the  word  Jiarrum  is  twice  ufed 
for  a  fchedule  oi-  inventory.  The  ftatute  is  entitled  De  compu- 
tatione  procuratorum,  and  it  direfts  that  in  fine  computlfiat  flarrum 
per  modum  dividenda,  in  quo  ponentur  omnia  remanentia  in  communi 
cijid  tarn  pignora  quam  pccunia,  ac  etiam  arreragia  et  debita,  ita 
quod  omnibus  conjlare  poterit  evidentery  in  quofiatu  tunc  univerjitas 
fuerit  quoad  bona^  tffc.  Stat.  Acad.  Cant,  p.  32.  Such  inven- 
tories would  be  made  at  the  king's  exchequer,  and  the  room 
where  they  were  depofited  would  probably  be  called  the  Star- 
chamber. 

Z  4  "  danger 
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"danger  to  be  deftroyed."  For  which  reafdn  it  was  finally 
abolifhed  by  ftatute  16  Car.  I.  c.  lo.  to  the  general  joy  of 
the  whole  nation  **. 

4.  The  court  of  chivalry^,  of  which  we'  alfd  fortherly 
fpoke  ^  as  a  military  court,  or  court  of  honour,  when  held 
•        before  the  earl  marflial  only,  is  alfo  a  criminal  court,  when 
held  before  the  lord  high  conftable  of  England  jointly  with 
the  earl  marlhal.     And  then  it  has  jurifdi£lioix  over  pleas 
of  life  and  member,  arifing  in  matters  of  arms  and  deeds 
of  war,  as  well  out  of  the  realm  as  within  it.     But  the  cri- 
r  268  ]  niinal,  as  well  as  civil  part  of  it's  authority,  is  fallen  into 
entire  difufe :  there  having  been  no  permanent  high  con- 
ftable of  England  (but  only  pro  hac  vice  at  coronations  and 
the  like)  fmce  the  attainder  and  execution   of  Stafford  duke 
of  Buckingham  in  the  thirteenth  year  of  Henry  VIII.  ;  the 
authority  and  charge,  both  in  war  and  peace,  being  deemed 
too  ample  for  a  fubje£i  :  fo  ample,  that  when   the  chief 
Juftice  Fineux  was  alked  by  king  Henry  the  eighth,  how  far 
they  extended,  he  declined  anfwering ;  and  faid,  the  decifion 
of  that  queftion  belonged  to  the  law  of  arms,  and  not  to  the 
law  of  England  ^. 

*  The  juft  odium    into  which    this  and    there  is  in  the  Britilh    Mufeuiu 

tribunal   had  fallen    hefore  it's  diflblu-  THarl.  MSS.  Vol.  I.  N"  iaz6)  a  very 

lion,  has  been  the  occafion  that  few  me-  full,  methodical,   and  accurate  account 

morials  h^ve  reached  us  of  it's  nature,  of  the    conftitutioii  and   courfe  of  this 

jurifdidion,  and  praftice ;    except  fuch  court,  compiled  by  William  Hudfon  of 

ai  on   account   of  their  enormous  op-  Gray's  Inn,    an    eminent    praftitioner 

jreflion  are  recorded  in  the  hiftories of  therein  (9) ;  and  a  ihort  account  of  the 

■|l>e  times.    There  are  however  to  be  fame,  with  copies  of  all  it's  procefs,  may 

,  .met  with  fome  reports  of  it's  proceed-  alfo  be  found    in   18  Rym.  Feed.  19a. 

ings  in  Dyer,  Croke,  Coke,  and  other  &c. 

reporters  of  that  age,  and  foiae  in  ma-         *  4  Inft.  1*3.     x  Hawk,  V.  C.  9. 
.  nufcript,  of  which  the  author  hath  two ;         '  Sec  Vol.  III.  pag.  68. 
one  from  40  Eliz.  to  13  Jac.  I.  the  other         *  Duck,  de  authorit.jur.  civ.     > 
for  the  firft  three  years  of  king  Charles :  .  "^ 


(9)  Hudfon's  Treatife  of  the  Court  of  Star-chamber  is  now 
publiftxed  at  the  beginning  of  the  2d  Vol.  of  Colleftanea  Juridica. 

..,,,.  c.  The 
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5.  The  high  court  of  admiralty^,  held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  ftiled  the  judge  of 
the  admiralty,  is  not  only  a  court  of  civil  but  alfo  of  cri- 
minal jurifdidion.  This  court  hath  cognizance  of  all 
crimes  and  offences  committed  either  upon  the  fea,  or  on 
the  coafts,  out  of  the  body  or  extent  of  any'Englifli  county ; 
and  by  ftatute  15  Ric.II.  c.  3.  of  death  and  mayhem  hap- 
pening in  great  {hips  being  and  hovering  in  the  main  ftream 
of  great  riv,ers,  below  the  bridges  of  the  fame  rivers,  which 
are  then  a  fort  of  ports  or  havens  ;  fuch  as  are  the  ports  of 
London 'and  Gloucefter,  though  they  lie  at  a  great  diftance 
from  the  fea.  But,  as  this  court  proceeded  without  jury,  in 
a  miethod  much  conformed  to  the  civil  law,  the  exercife  of  a 
criminal  jurifdiftion  there  was  contrary  to  the  genius  of  the 
law  of  England  ;  inafmuch  as  a  man  might  be  there  de- 
prived of  his  life  by  the  opinion  of  a  fingle  judge,  without 
the  judgment  of  his  peers.  And  befides,  as  innocent  per- 
fons  might  thus  fall  a  facrifice  to  the  caprice  of  a  fingle  man, 
fo  very  grofs  offenders  might,  and  did  frequently,  efcape 
punifhment :  for  the  rule  of  the  civil  law  is,  how  reafonably 
I  ihall  not  at  prefent  inquire,  that  no  judgment  of  death  can 
be  given  againft  offenders,  without  proof  by  two  witnefles, 
or  a  confeflion  of  the  faft  by  themfelves.  This  was  always 
a  great  offence  to  the  Englifh  nation ;  and  therefore  in  the 
eighth  year  of  Henry  VI.  it  was  endeavoured  to  apply  a 
remedy  in  parliament :  which  then  mifcarried  for  want  of  [  269  3 
tlie  royal  affent.  However,  by  the  ftatute  28  Hen.  VIII. 
c.  15.  it  was  ena<3ed,  that  thefe  offences  fhould  be  tried  by 
commiffioners  of  oyer  and  terminery  under  the  king's  great 
feal ;  namely,  the  admiral  or  his  deputy,  and  three  or  four 
more ;  (among  whom  two  common  law  judges  are  ufually 
appointed ;)  the  indidlment  being  firft  found  by  a  grand 
jury  of  twelve  men,  and  afterwards  tried  by  a  petty  jury  : 
and  that  the  courfe  of  proceedings  fhould  be  according 
to  the  law  of  the  land.  This  is  now  the  only  method 
of  trying  marine  felonies  in  the  court  of  admiralty:  the 
■judge  of  the  admiralty  ftill  prefiding  therein,  as  the  lord 
'  4ln(Li34.i47. 

'  ' "  mayor 
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mayor  is  the  prefideut  of  the  feifion  of  oyer  and  terminer  m 
London  (10). 

These  five  courts  may  be  held  in  any  part  of  the  king- 
dom, and  their  jurifdi£lion  extends  over  crimes  that  arife 
throughout  the  whole  of  it,  from  one  end  to  the  other.  What 
follow  are  alfo  of  a  general  nature,  and  univerfally  diffufed 
over  the  nation,  but  yet  are  of  a  local  jurifdi£tion,  and  con- 
fined to  particular  diilri^s.     Of  which  fpecies  are, 

6,  7.  The  courts  of  oyer  and  terminer y  and  general  gaol 
delivery ' :  which  are  held  before  the  king's  commifiioners, 
among  whom  are  ufually  two  judges  of  the  courts  at 
Weftminfter,  twice  in  every  year  in  every  county  of  the 
kingdom ;  except  the  four  northern  ones,  where  they  are 
held  only  once,  and  London  and  Middlefex,  wherein  they 
are  held  eight  times.  Thefe  were  (lightly  mentioned  in  the 
preceding  book''.  We  then  obferved,  that,  at  what  is  ufually 
called  the  ailifes,  the  judges  fit  by  virtue  of  five  feveral  au- 
thorities :  two  of  which,  the  commiflion  of  ajjife  and  it's 


'  4  Inft.  162.  168.     a  Hal.  P.  C.  22.  ^  See  Vol.  III.  pag.  60. 

32.     i  Hawk.  P.C.  14- »3- 


(10)  The  jurifdiftion  of  the  commiffioners  appointed  under 
the  28  Hen.  VIII.  c.  15.  was  confined  by  that  ftatute  to  treafons, 
felonies,  robberies,  murders,  and  coufederacies ;  and  therefore 
the  39  Geo.  III.  c  15.  declares,  that  it  is  expedient  that  other 
offences  committed  on  the  feas  (hould  be  tried  in  the  Uke  manner  ; 
and  it  enafts,  that  every  offence  committed  upon  the  high  feas  ihall 
be  fubje£l  to  the  fame  puniHiment,  as  if  it  bad  been  committed 
upon  the  fhore,  and  fhall  be  tried  in  the  fame  manner  as  the  crimes 
enumerated  in  the  28  Hen.  VIII.  c.  15.  are  dire<aed  to  be  tried. 

And  as  perfons  tried  for  murder  under  that  ftatute  could  not  be 
found  guilty  of  manflaughter,  and  where  the  circumftances  made 
the  crime  manflaughter,  were  acquitted  entirely,  the  39  Geo.  III. 
c.  15.  exprefsly  enafb,  that  where  perfons  tried  for  murder  or  man- 
flaughter committed  on  the  high  feas  are  found  guilty  of  man- 
flaughter only,  tliey  fhall  be  fubje£i  to  the  fame  punifhment  as  if 
they  had  committed  fuqh  manflaughter  upon  the  land. 

attendant 
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attendant  jurifdickion  of  nift  prius,  being  principally  of  a 
civil  nature,  were  then  explained  at  large  ;  to  which  1  (hall 
only  add,  that  thefe  juftices  have,  by  virtue  of  feveral  fta- 
tutes,  a  criminal  jurifdi£lion  alfo,  in  certain  fpecial  cafes  '. 
The  third,  which  is  the  commiffion  of  the  peaccy  was  alfo  [  270  j 
treated  of  in  a  former  volume "",  when  we  inquired  into 
the  nature  and  office  of  a  juftice  of  the  peace.  I  fliall 
only  add,  that  all  the  juftices  of  the  peace  of  any  county, 
wherein  the  affifes  are  held,  are  bound  by  law  to  attend 
them,  or  elfe  are  liable  to  a  fine  j  in  order  to  return  recog- 
nizances, tsfc.  and  to  affift  the  judges  in  fuch  matters  as  lie 
within  their  knowledge  and  jurifdiftion,  and  in  which  fome 
of  them  have  probably  been  concerned,  by  way  of  previous 
examination.  But  the  fourth  authority  is  the  commiffion 
of  oyer  and  terminer'^,  to  hear  and  determine  all  treafons, 
felonies,  and  mifdemefnors.  This  is  dire£ked  to  the  judges 
and  feveral  others,  or  any  two  of  them ;  but  the  judges  or 
ferjeants  at  law  only  are  of  the  quorum,  fo  that  the  reft  cannot 
aiSl  without  the  prefence  of  one  of  them.  The  words  of 
the  commiffion  are,  "  to  inquire,  hear,  and  determine :"  fo 
that  by  virtue  of  this  commiffion  they  can  only  proceed 
upon  an  indiftment  found  at  the  fame  affifes  j  for  they 
muft  firft  inquire  by  means  of  the  grand  jury  or  inqueft, 
before  they  are  empowered  to  hear  and  determine  by  the 
help  of  tlie  petit  jury.  Therefore  they  have,  befides,  fifthly, 
a  commiffion  of  general  gaol  delivery  °  ;  which  empowers 
them  to  try  and  deliver  every  prifoner,  who  fhall  be  in  the 
gaol  when  the  judges  arrive  at  the  circuit  town,  whenever 
or  before  whomfoever  indited,  or  for  whatever  crime  com- 
mitted. It  was  antiently  the  courfe  to  ilTue  fpecial  writs  of 
gaol  delivery  for  each  particular  prifoner,  which  were  called 
the  writs  (/^  bono  etmalo^:  but  thefe  being  found  inconve- 
nient and  oppreffive,  a  general  commiffion  for  all  the  pri- 
foners  has  long  been  eftablifhed  in  their  ftead.  So  thaf, 
one  way  or  other,  the  gaols  are  in  general  cleared,  and  all 
offenders  tried,  punifhed,  or  delivered,  twice  in  every  year  : 

*  a  HaL  p.  C  39.     a  Hawk.  P.  C.  "  See  Appendix,  §  i. 

a8.  o  Ibid. 

""  Sec  Vol  I.  pag.  3JI.  P  alnft.  43. 

a  con- 
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a  conftitutlon  of  fingular  ufe  and  excellence.  Sometimes 
alfo,  upon  urgent  occafions,  the  king  iflues  a  fpecial  or 
extraordinary  commiflion  of  oyer  and  terminer j  and  gaol  de- 
.  liveryy  confined  to  thofe  offences  which  (land  in  need  of 
immediate  inquiry  and  punifhment :  upon  which  the  courfe 
of  proceeding  is  much  the  fame,  as  upon  general  and  ordi- 
C  271  3  nary  commiffions.  Formerly  it  was  held,  in  purfuance  of 
the  ftatutes  8  Ric.  II.  c.  2.  and  33  Hen.  VIII.  c.  4.  that 
no  judge  or  other  lawyer  could  a£t  in  the  commiflion  of  oyer 
and  terminer^  or  in  that  of  gaol  delivery,  within  his  own 
county  where  he  was  born  or  inhabited ;  in  like  manner 
as  they  are  prohibited  from  being  judges  of  ailife  and  de- 
termining civil  caufes.  But  that  local  partiality,  which 
the  jealoufy  of  our  anceftors  was  careful  to  prevent,  being 
judged  lefs  likely  to  operate  in  the  trial  of  crimes  and  mif- 
demefnors,  than  in  matters  of  property  and  difputes  be- 
tween party  and  party,  it  was  thought  proper  by  the  ftatute 
12  Geo.  II.  c.  27.  to  allow  any  man  to  be  a  juftice  of  oyer 
and  terminer  and  general  gaol  delivery  within  any  county 
of  England.  .  .  , 

8.  The  court  of  general  quarter  fejfions  of  the  peace  "^  is 
a  court  that  muft  be  held  in  every  county  once  in  every 
quarter  of  a  year  ;  which  by  ftatute  2  Hen.  V.  c.  4.  is  ap- 
pointed to  be  in  the  firfl;  week  after  michaelmas-day  ;  the 
firft  week  after  the  epiphany  ;  the  firft;  week  after  the  clofe 
of  eafter ;  and  in  the  week  after  the  tranflation  of  St.  Thomas 
the  martyr,  or  the  feventh  of  July.  It  is  held  before  two 
or  more  juftices  of  the  peace,  one  of  which  muft  be  of  the 
quorum.  The  jurifdi£lion  of  this  court,  by  ftatute  34Edw.  III. 
c.  I.,  extends  to  the  trying  and  determining  all  felonies 
and  trefpaffes  whatfoever  :  though  they  feldom,  if  ever,  try 
any  greater  offence  than  fmall  felonies  within  the  benefit 
6f  clergy  ( 1 1 ) »  their  commiffion  providing,  that  if  any  cafe 
q  4  Infl.  170.     a  Hal.  P.  C.  43.     a  Hawk,  P.  C.  32. 

(11)  It  is  the  pradlice  to  try  all  fimple  larcenies  at  the  quarter 
feffions,  whatever  may  be  the  value  of  the  article  ftolen  ;  but  it  is 
ftatcd  ia  the  indi6tment  to  be  of  fome  value  aot  exceeding  a  (hil- 
ling, 
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of  difficulty  arifes,  they  fliall  not  proceed  to  judgment,  but 
in  the  prefence  of  one  of  the  j  uftices  of  the  court  of  king's 
bench  or  common  pleas,  or  one    of   the  judges  of  affife. 
And   therefore    murders,    and   other   capital    felonies,   are 
ufually  remitted  for  a  more  folemn  trial  to  the  affifes.    They 
cannot,  alfo  try    any  new-created  offence,    without  exprefs 
power  given  them  by  the  ftatute  which  creates  it  ^     But 
there  are  many  offences  and  particular  matters,  which  by 
particular  ftatutes  belong  properly  to  this  jurifdiftion,  and 
ought  to  be  profecuted  in  this  court:  as,  the  fmaller  mifde-  [  272  3 
meljiors  againft  the  public  or  common  wealth,  not  amount- 
ing to  felony  ;  and  efpecially  offences  relating  to  the  game, 
highways,  alehoufes,    baftard  children,  the   fettlement  and 
provifion  of   the  poor,  vagrants,    fervants'  wages,  appren- 
tices, and  popifh  recufants '.     Some  of  thefe  are  proceeded 
upon   by  indictment;    and  others   in  a  fummary  way  by 
motion  and  order  thereupon  j  which  order  may  for  the  moft 

*■   4  Mod.  379.      Salk.  406.      Lord         *  Seehambard  eirenarcia  and  Bum's 
Ray m.  1 144.  Juftice. 

ling,  in  order  to  reduce  the  crime  to  petty  larceny.  The  juflices 
feldom  try  any  felonies  upon  conviAion  of  which  the  prifoner  muft 
pray  the  benefit  of  clergy,  or  now  the  benefit  of  the  flatute.  For 
before  the  5  Ann.  c.  6.  fentence  of  death  in  all  fuch  cafes  mufl 
have  been  pafTed  upon  thofe  who  could. not  read.  And  it  may 
ftill  be  doubted  whether  it  mufl  not  be  pafTed  upon  a  convift,  who 
obflinately  refufes  to  pray  the  benefit  of  that  flatute.  See  p.  370. 
pof. 

And  if  the  juflices  at  the  quarter  feflions  were  to  try  grand  lar- 
ceny or  any  other  clergyable  felony,  they  would  be  bound  to  pro- 
nounce fentence  of  death,  if  it  were  proved  that  the  prifoner  had 
ever  before  had  the  benefit  of  clergy.     SeeJ>o/i,/>.  373.  n.  4. 

The  feffions  have  jurifdi6tion  over  all  mifdemeanours,  except 
forgery  and  perjury  by  the  common  law ;  as  thefe  two  offences 
were  not  confidered  to  be  breaches  of  the  peace,  which  it  was  the 
chief  objedl  to  the  inflitution  of  the  commiflion  of  the  peace  to 
preferve  ;  but  as  thefe  feem  to  tend  as  much  to  a  diflurbance  of 
the  peace  as  a  fecret  fraud,  the  reafon  for  thefe  exceptions  is  not 
very  fatisfaftory.  But  the  5  Eliz.  c.  9.  gives  the  quarter  feffions 
exprefsly  jurifdiftion  to  try  the  perjuries  fpecifiedin  that  flatute. 
2  Hawk.  40.     Burnttit.  Perjury,     i  Eaftt  173.     2  EaJI,  18. 

part, 
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part,  unlefs  guarded  againft  by  particular  ftatutes,  be  removed 
into  the  court  of  king's  bench,  by  a  writ  of  certiorari  facias, 
and  be  there  either  quafhed  or  confirmed.  The  records  or 
rolls  of  the  fefEons  are  committed  to  the  cuftody  of  a  fpe- 
cial  officer  denominated  the  cujios  rotuloruniy  who  is  always 
a  juftice  of  the  quorum  ;  and  among  them  of  the  quorum 
(faith  Lambard ')  a  man  for  the  moft  part  efpecially  picked 
out,  either  for  wifdom,  countenance,  or  credit.  The  nomi- 
nation of  the  ctiflos  rotulorum  (who  is  the  principal  civil  of- 
ficer in  the  county,  as  the  lord  lieutenant  is  the  chief  in  mili- 
lary  command)  is  by  the  king's  fign  manual :  and  to  him 
the  nomination  of  the  clerk  of  the  peace  belongs ;  which 
office  he  is  eiprefsly  forbidden  to  fell  for  money  *  (12). 

In  rood  corporation  towns  there  are  quarter-feffions  kept 
before  juftices  of  their  own,  within  their  refpeftive  limits  : 
which  have  exadlly  the  fame  authority  as  ihe  general  quarter- 
feffions  of  the  county,  except  in  a  very  few  inftances :  one  of 
the  moft  confiderable  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  poor,  which,  though  they  be  from 
the  orders  of  corporation  juftices,  muft  be  to  the  feffions  of 
the  county,  by  ftatute  8  &  9  W-  III.  c.  30.  In  both  cor- 
porations and  counties  at'  large,  there  is  fometimes  kept  a 
fpecial  or  petty  feffion,  by  a  few  juftices,  for  difpatching 
fmaller  bufinefs  in  the  neighbourhood  between  the  times  of 
the  general  feffions ;  as,  for  licenfing  alehoufes,  paffing  the 
accounts  of  the  parifti  officers,  and  the  like. 

t  273  ]  9-  The  Jheriff*s  tourn"^,  or  rotation,  is  a  court  of  record, 
held  twice  every  year  within  a  month  after  eafter  and  michael- 
mas,  before  theflaerifF,  in  different  parts  of  the  county;  being 
indeed  onlv  the  turn  of  the  flieriffto  keep  a  court-leet  in  each 

•  b.  4.  c.  3.  "4  Inft.  159.      a  HaL  P.  C.  69. 

*Stat.  37Hen.VIILc.i.  iW.  &M.  a  Hawk.  P.  C.  55. 

ft.  I.  c.  ar. 

(12)  But  the  juftices  at  the  quarter  feffions,  upon  a  complaint 
of  bis  mifconduft,  may  fufpend  or  difcharge  him  from  his  office. 
I  W.  c.  21.  f.  6.     See  Burn^  tit.  Clerk,  &c. 
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refpeftive  hundred  *' :  This  therefore  is  the  great  cdurt-leet 
of  the  county,  as  the  county-court  is  the  court-baron :  for 
out  of  this,  for  the  eafe  of  the  (heriflF,  was  it  taken. 

10.  The  court-leety  or  view  of  frankpledge  ^^  which  is  a 
court  of  record,  held  once  in  the  year  and  not  oftener^, 
within  a  particular  hundred,  lordfliip,  or  manor,  before  the 
fteward  of  the  leet :  being  the  king's  court  granted  by  charter 
to  the  lords  of  thofe  hundreds  or  manors.  Its  original 
intent  was  to  view  the  frankpledges,  that  is,  the  freemen 
within  the  liberty;  who,  (we  may  remember %)  according  to 
the  inftitution  of  the  great  Alfred,  were  all  mutually  pledges 
for  the  good  behaviour  of  each  other.  Belldes  this,  the  pre- 
fer\'ation  of  the  peace,  and  the  chaftifement  of  divers  minute 
offences  againft  the  public  good,  are  the  obje£ls  both  of  the 
court-leet  and  the  fherifF's  toum ;  which  have  exactly  the 
lame  jurifdiftion,  one  being  only  a  larger  fpecies  of  the  other; 
extending  over  more  territory,  but  not  over  more  caufe^.  All 
freeholders  within  the  precinfl  are  obliged  to  attend  them, 
and  all  perfons  commorant  therein  ;  which  commorancy  con- 
fifts  in  ufually  lying  there :  a  regulation,  which  owes  its 
original  to  the  laws  of  king  Canute '.  But  perfons  under 
twelve  and  above  fixty  years  old,  peers,  clergymen,  women, 
and  the  king's  tenants  in  ancient  demefne,  are  excufed  from 
attendance  there  :  all  others  being  bound  to  appear  upon  the 
jury,  if  required,  and  make  their  due  prefentments.  It  was 
alfo  antiently  the  cuftom  to  fummon  all  the  king's  fubjedls,  as 
they  refpeftively  grew  to  years  of  difcretion  and  ftrength,  to 
come  to  the  court-leet,  and  there  take  the  oath  of  allegiance  [  274  'J 
to  the  king.  The  other  general  bufmefs  of  the  leet  and 
toum,  was  to  prefent  by  jury  all  crimes  whatfoever  that 
happened  within  their  jurifdidion  ;  and  not  only  to  pre- 
fent, but  alfo  to  punifli,  all  trivial  mifdemefnors,  as  all  trivial 
debts  were  recoverable  in  the  court-baron,  and  county - 
court :  juftice,  in  thefe  minuter  matters  of  both  kinds,  being 
brought  home  to  the  doors  of  every  man  by  our  antient  con- 

«'  Mirr.  c.  i.  §  13.  and  i6.  ^See  Vol  III.  |>ag.  113. 

^4lnft.a6i.     a  Hawk.  P.  C.  7a.  '/-ar/a.  c.19. 

^  Minor,  c.i.  §io. 

ftitution. 
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ftltution.  Thus  in  the.  Gothic  conflitution,  the  haereda, 
which  anfwered  to  our  court- leet,  "  de  omnibus  quidem  cog- 
"  no/city  non  tamen  de  omnibus  judic at  ^^  The  objedls  of 
their  jurifdi(^ion  are  therefore  unavoidably  very  numerous : 
being  fuch  as  in  fome  degree,  either  lefs  or  more,  afFeiSl  the 
pubHc  weal,  or  good  governance  of  the  diftrii^  in  which  they 
arife ;  from  common  nufances  and  other  material  offences 
againft  the  king's  peace  and  public  trade,  down  to  eaves- 
dropping, waifs,  and  irregularities  in  public  commons.  But 
both  the  tourn  and  the  leet  have  been  for  a  long  time  in  a 
declining  way :  a  circumftance,  owing  in  part  to  the  dif- 
charge  granted  by  the  ftatute  of  Marlbridge,  52  Hen.  III. 
c.  10.,  to  all  prelates,  peers,  and  clergymen,  from  their  at- 
tendance upon  thefe  courts  ;  which  occafioned  them  to  grow 
into  difrepute.  And  hence  it  is  that  their  bufmefs  hath  for 
the  mod  part  gradually  devolved  upon  the  quarter-feffions  ; 
which  it  is  particularly  directed  to  do  in  fome  cafes  by  ftatute 
I  Edw.  IV.  c.  2. 

1 1 .  The  court  of  the  coroners  <=  is  alfo  a  court  of  record,  to 
inquire,  when  any  one  dies  in  prifon,  or  comes  to  a  violent 
or  fudden  death,  by  what  manner  he  came  to  his  end.  And 
this  he  is  only  entitled  to  do  fuper  vifum  corporis.  Of  the 
coroner  and  his  office  we  treated  at  large  in  a  former  vo- 
lume **,  among  the  public  officers  and  minifters  of  the  king- 
dom ;  and  therefore  (hall  not  here  repeat  our  inquiries  5  only 
mentioning  his  court,  by  way  of  regularity,  among  the 
criminal  courts  of  the  nation. 

C  275  ]  12.  The  court  of  the  clerk  of  the  market '^  is  incident  to 
every  fair  and  market  in  the  kingdom,  to  puniffi  mifdemef- 
nors  therein  j  as  a  couri  of  pie  poudre  is,  to  determine  all 
difputes  relating  to  private  or  civil  property.  The  objeft  of 
this  jurifdi£kion^  is  principally  the  recognizance  of  weights 
and  meafures,  to  try  whether  they  be  according  to  the  true 

"  Stiernh,  de ]ur.  Goth.  1. 1,  c.2.  .  '4  Inft.  275. 

«4lnft,a7i.     2  Hfl.  P.C.58.  '  See  ft.  17  Car.  II.  c.  19.    22  Car.  II. 

2 Hawk,  P.  C.  42.  C.8.     23  Car.ll.  c.  iz. 
•'See  Vol.  I.  pa?.  349.             ' 
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ftandard  thereof,  or  no :  which  ftandard  was  antiently  com- 
mitted to  the  cuftody  of  the  bifliop,  who  appointed  foroe 
clerk  under  him  to  infpe£l  the  abufe  of  them  more  narrowly : 
and  hence  this  officer,  though  not  ufually  a  layman,  is 
called  the  clerk  of  the  market «.  If  they  be  not  according  to 
the  ftandard,  then,  befides  the  puniftiment  of  the  party 
by  fine,  the  weights  and  meafures  themfelves  ought  to  be 
burnt.  This  is  the  mod  inferior  court  of  criminal  jurifdic- 
tion  in  the  kingdom :  though  the  objedis  of  its  coercion 
were  efteemed  among  the  Romans  of  fuch  importance  to  the 
public,  that  they  were  committed  to  the  care  of  fome  of 
their  moft  dignified  magiftrates,  the  curule  aediles. 

II.  There  are  a  few  other  criminal  courts  of  greater  dig- 
nity than  many  of  thefe,  but  of  a  more  confined  and  partial 
jurifdi£lion ;  extending  only  to  fome  particular  places,  which 
the  royal  favour,  confirmed  by  a£l  of  parliament,  has  dif- 
tinguilhed  by  the  privilege  of  having  peculiar  courts  of  their 
own  for  the  punifliment  of  crimes  and  mifdemefnors  arifing 
within  the  bounds  of  their  cognizance.  Thefe,  not  being 
univerfally  difperfed,  or  of  general  ufe,  as  the  former,  but 
confined  to  one  fpot,  as  well  as  to  a  determinate  fpecies  of 
caufes,  may  be  denominated  private  or  fpecial  courts  of  cri- 
minal jurifdiftion. 

I  SPEAK  not  here  of  ecclefiaftical  courts ;  which  punifli 
fpiritual  fins,  rather  than  temporal  crimes,  by  penance,  con- 
trition, and  excommunication,  profaltite  animae ;  or,  which 
is  looked  upon  as  equivalent  to  all  the  reft,  by  a  fum  of  mo- 
ney to  the  officers  of  the  court  by  way  of  commutation  of  C  276  j 
penance.  Of  thef^  we  difcourfed  fufficiently  in  the  preced- 
ing book ''.  I  am  now  fpeaking  of  fuch  courts  as  proceed  - 
according  to  the  courfe  of  the  common  law  ;  which  is  a 
ftranger  to  fuch  unaccountable  barterings  of  public  juftice. 

I.  And,  firft,  the  court  of  the  lord  Jleward^  treafurer,  or 
comptroller  of  the  king's  houfehold\  was  inftituted  by  ftatute 
«  Bacon  of  Englifli  Gov,  b.x.  c.8.         "  See  Vol.  III.  p.6r.         '4  Inft.  133. 
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3  Hen.  VIL  c.  14.  to  inquire  of  felony  by  any  of  the  king's 
fworn  fervants,  in  the  cheque  roll  of  the  houfehold,  under 
the  degree  of  a  lord,  in  confederating,  compafling,  confpir- 
ing,  and  imagining  the  death  or  deftruQion  of  the  king,  or 
any  lord  or  other  of  his  majefty's  privy  council,  or  the  lord 
fteward,  treafurer,  or  comptroller  of  the  king's  houfe.  The 
inquiry,  and  trial  thereupon,  muft  be  by  a  jury  according  to 
the  courfe  of  the  common  law,  confifting  of  twelve  fad  men, 
(that  is,  fober  and  difcreet  perfons,)  of  the  king's  houfehold. 

2.  The  court  of  the  lordjittvard  of  the  king's  koufeholdt  or 
(in  his  abfence)  of  the  treafurer,  comptroller,  and  fteward  of 
the  marjhalfea^y  was  ere^ed  by  ftatute  33  Hen.  VIII.  c.  12. 
with  a  jurifdidlion  to  inquire  of,  hear,  .and  determine,  all 
treafons,  mifprifions  of  treafon,  murders,  manilaughters, 
bioodihed,  and  other  malicious  ftrikings  j  whereby  blood  fliall 
be  fhed  in,  or  within  the  limits,  (that  is,  within  two  hundred 
feet  from  the  gate,)  of  any  of  the  palaces  and  houfes  of  the 
king,  or  any  other  houfe  where  the  royal  perfon  (hall  abide. 
The  proceedings  are  alfo  by  jury,  both  a  grand  and  a  petit  one, 
as  at  common  law,  taken  out  of  the  officers  and  fwom  fer- 
vants of  the  king's  houfehold.  The  form  and  folemnity  of  the 
procefs,  particularly  with  regard  to  the  execution  of  the  fen- 
tence  for  cutting  off  the  hand,  which  is  part  of  the  punifh- 
ment  for  (bedding  blood  in  the  king's  court,  are  very  minutely 
fet  forth  in  the  faid  (latute  33  Hen.  VIII.,  and  the  feveral 
officers  of  the  fervants  of  the  houfehold  in  and  about  fuch  exe- 

r  277  "]  cution  are  defcribed ;  from  the  fergearit  of  the  wood-yard, 
who  furnifhes  the  chopping-block,  to  the  fergeant-farrier, 
who  brings  hot  irons  to  fear  the  (lump. 

3.  As  in  the  preceding  book '  we  mentioned  the  courts  of 
the  two  univerfities,  or  their  chancellors'  courts,  for  the  re- 
drefs  of  civil  injuries  :  it  will  not  be  improper  now  to  add  a 
(hort  word  concerning  the  jurifdiftion  of  their  criminal 
courts,  which  is  equally  large  and  extenfive.  The  chan- 
cellor's court  of  Oxford  (with  which  univerfity  the  author 

•»4lDft.J33.     aHaLP.C.7.  '  See  Vol  in.  p^.  83. 

hath 
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hath  been  chiefly  converfant,  though  probably  that  of  Cam- 
bridge hath  alfo  a  fimilar  jurifdiftion)  hath  authority  to  de- 
termine all  caufes  of  property,  wherein  a  privileged  perfon 
is  one  of  the  parties,  except  only  caufes  of  freehold  j  and 
alfo  all  criminal  offences  or  raifdemefnors  under  the  degree 
of  treafon,  felony,  or  mayhem.  The  prohibition  of  med- 
dling with  freehold  ftill  continues  :  but  the  trial  of  treafon, 
felony,  and  mayhem,  by  a  particular  charter,  is  committed  to 
the  univerfity-jurifdidtion  in  another  court,  namely,  the  court 
of  the  lord  high  Jieivard  of  the  univerfity. 

For  by  the  charter  of  7  Jun.  2  Hen.  FV.  (confirmed, 
among  the  reft,  by  the  ftatute  13  Eliz.  c.  29.)  cognizance  is 
granted  to  the  univerfity  of  Oxford  of  all  indictments  of 
treafons,  infurre£rions,  felony,  and  mayhem,  which  (hall 
be  found  in  any  of  the  king's  courts  againft  a  fcholar  or  pri- 
vileged perfon;  and  they  are  to  be  tried  before  the  high 
fteward  of  the  univerfity,  or  his  deputy,  who  is  to  be  nomi- 
nated by  the  chancellor  of  the  univerfity  for  the  time  being. 
But  when  his  office  is  called  forth  into  a(fl:ion,  fuch  high 
fteward  muft  be  approved  by  the  lord  high  chancellor  of 
England ;  and  a  fpecial  commifllon  under  the  great  feal  is 
given  to  him,  and  others,  to  try  the  indictment  thefi  depend- 
ing, according  to  the  law  of  the  land  and  the  privileges  of 
the  faid  univerfity.  When  therefore  an  indiftment  is  found 
at  the  affifes,  or  elfewhere,  againft  any  fcholar  of  the  uni-  [  278  ] 
verfity,  or  other  privileged  perfon,  the  vice-chancellor  may 
claim  the  cognizance  of  it ;  and  (when  claimed  in  due  time 
and  manner)  it  ought  to  be  allowed  him  by  the  judges  of 
affife  :  and  then  it  comes  to  be  tried  in  the  high  fteward's 
court.  But  the  indictment  rnuft  firft  be  found  by  a  grand 
jury  and  then  the  cognizance  claimed :  for  I  take  it  that 
the  high  fteward  cannot  proceed  originally  ad  inquirendum ; 
but  only,  after  inqueft  in  the  common  law  courts,  ad  audien- 
dum  et  defer minandum.  Much  in  the  fame  manner,  as 
when  a  peer  is  to  be  tried  in  the  court  of  the  lord  high 
fteward  of  Great  Britain,  the  indictment  muft  firft  be  found 
at  the  afiifes,  or  in  the  court  of  king's  bench,  and  then  (in 

A  a  2  ccnfe- 
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confequence  of  a  writ  of  certiorari)  traiifmitted  to  be  finally 
heard  and  determined  before  his  grace  the  lord  high  (leward 
and  the  peers. 

When  the  cognizance  is  fo  allowed,  if  the  offence  be 
inter  minora  criminay  or  a  mifdemefnor  only,  it  is  tried  in  the 
chancellor's  court  by  the  ordinary  judge.  But  if  it  be  for 
treafon,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  be 
determined  before  the  high  fleward,  under  the  king's  fpecial 
commiffion  to  try  the  fame.  The  procefs  of  the  trial  is  this. 
The  high  fteward  ifTues  one  precept  to  the  fherifF  of  the 
county,  who  thereupon  returns  a  panel  of  eighteen  free- 
holders i  and  another  precept  to  the  bedells  of  the  univerfity, 
who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 
men, **  laiccs  privilegio  univerfttatis  gaudentes  ••"  and  by  a 
jury  formed  de  medietatCy  half  of  freeholders  and  half  of 
matriculated  perfons,  is  the  indiftment  to  be  tried  ;  and  that 
in  the  Guildhall  of  the  city  of  Oxford.  And  if  execution 
be  neceflary  to  be  awarded,  in  confequence  of  finding  the 
party  guilty,  the  fherifF  of  the  county  mufl  execute  the 
univerlity-procefs  •,  to  which  he  is  annually  bound  by  an 
oath. 

[  279  3  I  HAVE  been  the  more  minute  in  defcribing  thefe  proceed- 
ings, as  there  has  happily  been  no  occafion  to  reduce  them 
into  practice  for  more  than  a  century  pafl  j  nor  will  it  perhaps 
ever  be  thought  advifable  to  revive  them :  though  it  is  not  a 
right  that  merely  refts  injcriptis  or  theory,  but  has  formerly 
often  been  carried  into  execution.  There  are  many  inflances, 
one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James 
the  firft,  and  two  in  that  of  Charles  the  firfl,  where  indi£l- 
ments  for  murder  have  been  challenged  by  the  vice-chancel- 
lor at  the  affifes,  and  afterwards  tried  before  the  high  fleward 
by  jury.  The  commifTions  under  the  great  feal,  the  fheriff^s 
and  bedell's  panels,  and  all  the  other  proceedings  on  the  trial 
of  the  feveral  indictments,  are  ftill  extant  in  the  archives  of 
that  univerfity. 
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OP  SUMMARY  CONVICTIONS. 


^IX7E  are  next,  according  to  the  plan  I  have  laid  down^ 
to  take  into  confideration  the  proceedings  in  the 
courts  of  criminal  jurifdi£lion,  in  order  to  the  punifliment 
of  offences.  Thefe  are  plain,  eafy,  and  regular  ;  the  law  not  ' 
admitting  any  fi£l:ions,  as  in  civil  caufes,  to  take  place  where 
the  life,  the  liberty,  and  the  fafety  of  the  fubje£k  are  more 
immediately  brought  into  jeopardy.  And  thefe  proceedings 
are  divifible  into  two  kinds  ;  fummary  and  regular :  of  the 
former  of  which  I  fhall  briefly  fpeak,  before  we  enter  upon 
the  latter,  which  will  require  a  more  thorough  and  particular 
examination. 

By  7l  fummary  proceeding  I  mean  principally  fuchas  is  di- 
re£led  by  feveral  a£ls  of  parliament  (for  the  common  law  is 
a  ftranger  to  it,  unlefs  ia  the  cafe  of  contempts)  for  the  con- 
vidlion  of  offenders,  and  the  inflifting  of  certain  penalties 
created  by  thofe  a£ls  of  parliament.  In  thefe  there  is  no 
intervention  of  a  jury,  but  the  party  accufed  is  acquitted  or 
condemned  by  the  fuffrage  of  fuch  perfon  only,  as  the  fta- 
tute  has  appointed  for  his  judge.  An  inftitution  defigned 
pjofeffedly  for  the  greater  eafe  of  the  fubje£l,  by  doing  him 
fpeedy  juftice,  and  by  not  haraffmg  the  freeholders  with  fre- 
quent and  troublefbme  attendances  to  try  every  minute 
offence.  But  it  has  of  late  been  fo  far  extended,  as  if  a  [281  ] 
check  be  not  timely  given,  to  threaten  the  difufe  of  our 
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admirable  and  truly  EngliOi  trial  by  jury,  unlefs  only  in 
capital  cafes.     For, 

I.  Of  this  fummary  nature  are  all  trials  of  offences  and 
frauds  contrary  to  the  laws  of  the  exc'tfe^  and  other  branches 
of  the  revenue  :  which  are  to  be  inquired  into  and  determined 
by  the  commiflioners  of  the  refpeftive  departments,  or  by 
juflices  of  the  peace  in  the  country ;  officers,  who  are  all  of 
them  appointed  and  removable  at  the  difcretion  of  the  crown. 
And  though  fuch  convi£tions  are  abfolutely  neceflary  for 
the  due  colkflion  of  the  public  money,  and  are  a  fpecies  of 
mercy  to  the  delinquents,  who^j'jyould  be  ruined  by  the  ex- 

'  pence  and  delay  of  frequertrrprofecutions   by  a(flion  or  in- 

di<flment ;  and  though  fuch  has  ufually  been  the  conduii  of 
the  commiffioners,  as  feldom  (if  ever)  to  afford  juft  grounds 
to  complain  of  oppreffion  ;  yet  when  we  again'  confider  the 
various  and  almofl  innumerable  branches  of  this  revenue ; 
which  may  be  in  their  turns  the  fubje£ts  of  fraud,  or  at  lead 
complaints  of  fraud,  and  of  courfe  the  obje£ls  of  this  fum- 
mary and  arbitrary  jurifdi(^ion  ;  we  fhall  find  that  the  power 
of  thefe  officers  of  the  crown  over  the  property  of  the  people 
is  increafed  to  a  very  formidable  height. 

II.  Another  branch  of  fummary  proceedings  is  that  be- 
fore yw/^/ff/  of  the  peace f  in  order  to  inflict  divers  petty  pecu- 
niary muldls,  and  corporal  penalties  denounced  by  zGt  of 
parliament  for  many  diforderly  offences ;  fuch  as  common 
fwearing,  drunkenncfs,  vagrancy,  idlcnefs,  and  a  vafl  variety 
of  others,  for  which  I  muft  refer  the  fludent  to  the  juflice- 
books  formerly  cited  •*,  and  which  ufed  to  be  formerly  pu- 
nifhed  by  the  verdi£l  of  a  j  ury  in  the  court  -leet.  This  change 
in  the  adminiftration  of  ju(\ice  hath  however  had  fome  mif- 
chievous  cffedls ;  as,  I.  The  almoft  entire  difufe  and  con- 
tempt of  the  conrt-leet,  and  (heriff's  toum,  the  king's  antient 
courts  of  common  law,  formerly  much  revered  and  refpe^led. 

C  2Z2  ]   2.  The  burthenfome  increafc  of  the  bufinefs  of  a  juflice  of 

*  S«e  Vol.  I.  p  319',  ijfc.  *  l.smbard  *nd  Bura 

the 
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the  peace,  which  difcourages  fo  many  gentlemen  of  rank  and 
chara£ler  from  a£ling  in  the  commiflion  ;  from  an  apprehen- 
fion  that  the  duty  of  ilieir  office  would  take  up  too  much  of 
that  time,  which  they  are  unwilling  to  fpare  from  the  necef- 
fary  concerns  of  their  families,  the  improvement  of  their  un- 
derflandings,  and  their  engagements  in  other  fervices  of  the 
public.  Though  if  all  gentlemen  of  fortune  had  it  both  in 
their  power,  and  inclinations,  to  a£l  in  this  capacity,  the 
bulinefs  of  a  juftice  of  the  peace  would  be  more  divided,  and 
fall  the  lefs  heavy  upon  individuals  :  which  would  remove 
what  in  the  prefent  fcarcity  of  magiftrates  is  really  an  ob- 
jection fo  formidable,  that  the  country  is  greatly  obliged  to 
any  gentleman  of  figure,  who  will  undertake  to  perform  that 
duty,  which  in  confequence  of  his  rank  in  life  he  owes 
more  peculiarly  to  his  country.  However,  this  backwardnefs 
to  a£l  as  magiftrates,  arifing  greatly  from  this  increafe  of 
fummary  jurifdi£lion,  is  produ£live  of,  3.  A  third  mifchief : 
which  is,  that  this  truft,  when  flighted  by  gentlemen,  falls 
of  courfe  into  the  hands  of  thofe  who  are  not  fo ;  but  the 
mere  tools  of  office.  And  then  the  extenfive  power  of  a 
juftice  of  the  peace,  which  even  in  the  hands  of  men  of 
honour  is  highly  formidable,  will  be  proftituted  to  mean  and 
fcandalous  purpofes,  to  the  low  ends  of  fclfifti  ambition, 
avarice,  or  perfonal  refentment.  And  from  thefe  ill  confe- 
quences  we  may  colleft  the  prudent  forefight  of  our  antient 
lawgivers,  who  fuffered  neither  the  property  nor  the  puni(h- 
ment  of  the  fubje<Sl  to  be  determined  by  the  opinion  of  arty 
one  or  two  men ;  and  we  may  alfo  obferve  the  neceffity 
of  not  deviating  any  farther  from  our  antient  conftitution, 
by  ordaining  new  penalties  to  be  inflifled  upon  fummary 
conviflions. 

The  procefs  of  thefe  fummary  conviiflions,  it  muft  be 
owned,  is  extremely  fpeedy.  Though  the  courts  of  com- 
mon law  have  thrown  in  one  check  upon  them,  by  making 
it  neceflary  to  fummon  the  party  accufed  before  he  is  con- 
demned.   This  is  now  held  to  be  an  indifpenfable  requlfite  '^  [  283  ] 

'  Salk.  181.     %  Lord  Rjym.  14OJ. 

A  a  4  though 
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though  the  juftices  long  ftruggled  the  point  j  forgetting  that 
rule  of  natural  reafon  expreffed  by  Seneca, 

**   Quijlatuit  aliquidy  parte  inaudita  altera^ 
"  Aequum  licet  Jtatuerit^  baud  aequus  Juit ;" 

a  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 
principles  of  juftice,  have  ftri£lly  conformed  :  the  Roman 
law  requiring  a  citation  at  the  leaft  \  and  our  own  common 
law  never  fuffering  any  fa£l  (either  civil  or  criminal)  to  be 
tried,  till  it  has  previoufly  compelled  an  appearance  by  the 
party  concerned.  After  this  fummons,  the  magiftrate,  in 
furamary  proceedings,  may  go  on  to  examine  one  or  more 
witnefles,  as  the  ftatute  may  require,  upon  oath ;  and  then 
make  his  convi£lion  of  the  offender,  in  writing  :  upon  which 
he  ufually  iflues  his  warrant,  either  to  apprehend  the  offend- 
er, in  cafe  corporal  punifliment  is  to  be  infli£ted  on  him  ; 
or  elfe  to  levy  the  penalty  incurred,  by  diftrefs  and  fale  of 
his  goods  ( I ).  This  is,  in  general,  the  method  of  fummary 
proceedings  before  a  juftice  or  juftices  of  the  peace  ;  but  for 
particulars  we  muft  have  recourfe  to  the  feveral  ftatutes, 
which  create  the  offence,  or  inflid:  the  punifliment :  and 
which  ufually  chalk  out  the  method  by  which  offenders  are 
to  be  convicted.     Otherwife  they  fall  of  courfe  under  the 


(l)  By  the  18  Geo.  III.  c.  19.  juftices  of  peace  out  of  feffions 
are  einpow;ered  to  award  cells  againft  either  the  perfon  complain- 
ing, or  the  perfon  againft  whom  the  complaint  is  made  ;  which 
if  not  paid  may  be  levied  by  diftrefs.  And  if  no  goods  of  fucb 
perfon  can  be  found,  he  may  be  committed  to  hard  labour  for  any 
time  not  lefs  than  ten  days,  or  more  than  a  month^  or  until  fuch 
cofts  be  paid. 

But  where  the  penalty  is  5/.  or  more,  the  cofts  may  at  the  dif- 
cretion  of  the  juftice  be  dedufted  from  the  penajty,  provided  the 
dedu<^ion  fhall  not  exceed  one-fifth  of  the  penalty. 

The  juftices  at  the  fefiions  may  lay  down  rules  for  fuch  cofts, 
which  rules,  if  they  receive  the  approbation  in  writing  of  a  judge 
of  af&fe,  fhall  be  binding  on  all  perfons  whatever. 

general 
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general  rule,  and  can  only  be  convifted  by  indiftment  or 
information  at  the  common  law. 

III.  To  this  head,  of  fummary  proceedings,  may  alfo  be 
property  referred  the  method,  immemorially  ufed  by  the 
fuperior  courts  of  juftice,  of  puniihing  contempts  h-^.  attach- 
ment, and  the  fubfequent  proceedings  thereon. 

The  contempts,  that  are  thus  puniftied,  are  either  direffy 
which  openly  infult  or  refill  the  powers  of  the  courts,  or  the 
perfons  of  the  judges  who  prefide  there ;  or  elfe  are  confequen' 
t'lali  which  (without  fuch  grofs  infolence  or  dire£l  oppofition)  [  284  ] 
plainly  teriil  to  create  an  univerfal  difregard  of  their  autho- 
rity.    The  principal  inftances,  of  either  fort,  that  have  been    . 
ufually  ^  punifhable  by  attachmant,  are  chiefly  of  the  follow- 
ing kinds.     I.  Thofe  committed  by  inferior  judges  and  ma- 
giftrates;  by  afting  unjuftly,  oppreflively,  or  irregularly,  in 
adminiftering  thofe  portions  of  juftice  which  are  intrufted  to 
their  diftribution  j  or  by  difobeying  the  king's  writs  ifTuing 
out  of  the  fuperior  courts,  by  proceeding  in  a  caufe  after  it 
is  put  a  ftop  to  or  removed  by  writ  of  prohibition,  certierariy 
error,  fuperfedeasy  and  the  like.     For,  as  the  king's  fuperior 
courts   (and   efpecially  the   court  of  king's  bench)  have  a         1 
general  fuperintendance  over  all  inferior  jurifdiftions,  any 
corrupt  or  iniquitous  practices  of  fubordinate  judges   are 
contempts  of  that  fuperin tending  authority,  whofe  duty  it 
is  to  keep  them  within  the  bounds  of  juftice.     2.  Thofe 
committed  by  (heriffs,  bailiffs,  gaolers,  and  other  officers  of 
the  court :  by    abufing  the  procefs  of  the  law,  or  deceiving 
the  parties,  by  any  a£ls  of  oppreffion,  extortion,  coUufive 
behaviour,    or  culpable  negledt  of   duty.     3.  Thofe  com- 
mitted by  attorneys  and  foiicitors,  who  are  alfo  officers  of 
the  refpe£tive  courts  :  by  grofs  inftances  of  fraud  and  cor- 
ruption, injuftice  to  their  clients,  or  other  difhoneft  praftice. 
For  the  mal-pra£lice  of  the  officers  reflefts  fome  difhonour 
on  their  employers :  and,  if  frequent  or  unpunifhed,  creates 
among  the  people  a  difguft  againft  the  courts  themfeives. 

•"  %  Hawk.  P,  c.  14a,  ^c. 

4.  Thofe 
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4.  Thofe  committeH  by  jurymen,  in  collateral  matters 
relating  to  the  difcharge  of  their  office :  fuch  as  making 
default,  when  fummoned ;  refufing  to  be  fworn,  or  to  give 
any  verdidt ;  eating  or  drinking  without  the  leave  of  the 
court,  and  efpecially  at  the  coft  of  either  party  j  and  other 
mifbehaviour  or  irregularities  of  a  fimilar  kind :  but  not 
in  the  mere  exercife  of  their  judicial  capacities,  as  by 
giving  a  falfe  or  erroneous  verdi£l.  5.  Thofe  committed  by 
witnefles :  by  making  default  when  fummoned,  refufing  to 
be  fworn  or  examined,  or  prevaricating  in  their  evidence 
when  fworn.  6.  Thofe  committed  by  parties  to  any  fuit, 
or  proceeding  before  the  court :  as  by  difobedience  to  any 
r  285  ]  rule  or  order,  made  in  the  progrefs  of  a  caufe  ;  by  non- 
payment of  cofts  awarded  by  the  court  upon  a  motion  j  or 
by  non-obfervance  of  awards  duly  made  by  arbitrators  or 
umpires,  after  having  entered  into  a  rule  for  fubmitting  to 
fuch  determination  *.  Indeed  the  attachment  for  mod  of  this 
fpecies  of  contempts,  and  efpecially  for  non-payment  of  cofts 
and  non-performance  of  awards,  is  to  be  looked  upon  rather 
as  a  civil  execution  for  the  benefit  of  the  injured  party,  though 
carried  on  in  the  fliape  of  a  criminal  procefs  for  a  contempt 
of  the  authority  of  the  court  (2).  And  therefore  it  hath  been 
I  held  that  fuch  contempts,  and  the  procefs  thereon,*  being  pro- 
perly the  civil  remedy  of  individuals  for  a  private  injury,  are 
not  releafed  or  afi^e£ted  by  a  general  a6t  of  pardon.  And  upon 
a  fimilar  principle,  obedience  to  any  rule  of  court  may  alfo 
by  ftatute  10  Geo.  III.  c.  50.  be  enforced  againft  any  perfon 
having  privilege  of  parliament  by  the  procefs  of  diftrefs  infi- 
nite. 7.  Thofe  committed  by  any  other  perfons  under  the  de- 
gree of  a  peer:  and  even  by  peers  themfelves,  when  enormous 

<=  See  Vol.  in.  pa^.  17. 


(2)  By  33  Geo.  III.  c.  5.  perfons  committed  to  prifon  upon 
an  attachment  for  non-payment  of  money,  awarded  to  be  paid  upon 
a  fubmiffion  to  an  arbitration,  which  has  been  made  a  rule  of  court,. 
or  upon  an  attachment  for  not  paying  cofts,  may  have  the  benefit 
of  that  ftatute  as  infolvent  debtors. 

13  and 
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and  accompanied  M^th  violence,  fuch  as  forcible  refcotis  and 
the  like*;  or  when  they  import  a  difobedience  to  the  king's 
great  prerogative  writs,  of  prohibition,  habeas  corpus  ^,  and  the 
reft.  Some  of  thefe  contempts  may  arife  in  the  face  of  the 
court ;  as  by  rude  and  contumelious  behaviour ;  by  obftinacy, 
perverfenefs,  or  prevarication ;  by  breach  of  the  peace,  or  any 
wilful  difturbance  whatever :  others  in  the  abfence  of  the 
party  j  as  by  difobeying  or  treating  with  difrefpeft  the  king's 
writ,  or  the  rules  or  procefs  of  the  court;  by  perverting 
fuch  writ  or  procefs  to  the  purpofes  of  private  malice,  extor- 
tion, or  injudice ;  by  fpeaking  or  writing  contemptuoufly  of 
the  court  or  judges,  acting  in  their  judicial  capacity;  by 
printing  falfe  accounts  (or  even  true  ones  without  proper  per- 
miffion)  of  caufes  then  depending  in  judgment ;  and  by  any 
thing  in  {hort  that  demonftrates  a  grofs  want  of  that  regard 
and  refpe£l,  which  when  once  courts  of  juftice  are  deprived 
of,  their  authority  (fo  neceflary  for  the  good  order  of  the 
kingdom)  is  entirely  loft  among  the  people. 

The  procefs  of  attachment,  for  thefe  and  the  like  con-  [  286  ] 
tempts,  muft  neceflarily  be  as  antient  as  the  laws  themfelves. 
For  laws,  without  a  competent  authority  to  fecure  their  ad- 
miniftration  from  difobedience  and  contempt,  would  be  vain 
and  nugatory.  A  power  therefore  in  the  fupreme  courts  of 
juftice  to  fupprefs  fuch  contempts,  by  an  immediate  attach- 
ment of  the  offender,  refults  from  the  firft  principles  of 
judicial  eftablifliments,  and  muft  be  an  infeparable  attendant 
upon  every  fuperior  tribunal.  Accordingly  we  find  it  actually 
exercifed,  as  early  as  the  annals  of  our  law  extend.  And 
though  a  very  learned  author  ^  feems  inclinable  to  derive  this 
procefs  from  the  ftatute  of  Weftm.  2.  13  Edw.  I.  c.  39. 
(which  ordains,  that  in  cafe  the  procefs  of  the  king's  courts 
be  rejtjied  by  the  power  of  any  great  man,  the  IheritF  ftiall 
chaftife  the  refifters  by  imprifonment,  "  a  qua  nan  deliheren^ 

^  Styl.  a77.      2  Hawk.   P.  C.  15a.         «  4  Burr.  632.  Lords' Journ.  7  Feb. 
Cro,  Jac.  419.    Salk,  j86.  8  Jim.  1757. 

■^  Gilb.  Hift.  C.  P.  ch.  3. 
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"  tur  fine  fpeciali  praecepto  domini  regis  .•"  and  if  the  (herifF 
himfelf  be  rcfifted,  he  (hall  certify  to  the  courts  the  names 
of  the  principal  offenders,  their  aiders,  confenters,  com- 
manders, and  favourers,  and  by  a  fpecial  writ  judicial  they 
fhall  be  attached  by  their  bodies  to  appear  before  the  court, 
and  if  they  be  convifted  thereof  they  fhall  be  puniftied  at  the 
king's  pleafure,  without  any  interfering  by  any  other  perfon 
whatfoever,)  yet  he  afterwards  more  juftly  concludes,  that  it 
is  a  part  of  the  law  of  the  land ;  and,  as  fucb,  is  confirmed  by 
the  ftatute  of  magna  chart  a. 


Ir  the  contempt  be  committed  in  the  face  of  the  court,  the 
offender  may  be  inftantly  apprehended  and  imprifoned,  at 
the  difcretion  of  the  judges  *,  without  any  farther  proof  or 
examination.  But  in  matters  that  arife  at  a  diftance,  and 
of  which  the  court  cannot  have  fo  perfefl:  a  knowledge,  un- 
lefs  by  the  confeffion  of  the  party  or  the  teftimony  of  others, 

C  287  ]  if  the  judges  upon  affidavit  fee  fufficient  ground  to  fufpe£i 
that  a  contempt  has  been  committed,  they  either  make  a 
rule  on  the  fufpe£ted  party  to  fliew  caufe  why  an  attach- 
ment {hould  not  iffue  againft  him  J ;  or,  in  very  flagrant 
inftances  of  contempt,  the  attachment  iffues  in  the  firft  in- 
ftance  '' ;  as  it  alfo  does,  if  no  fufficient  caufe  be  {hewn  to 
difcharge,  and  thereupon  the  court  confirms,  and  makes 
abfolute,  the  original  rule.  This  procefs  of  attachment  is 
merely  intended  to  bring  the  party  into  court :  and,  when 
there,  he  muft  either  ftand  committed,  or  piic  in  bail,  in 
order  to  anfwer  upon  oath  to  fuch  interrogatories  as  ftiall  be 
adminiftered  to  him,  for  the  better  information  of  the  court 

,  with  refpeft  to  the  circumftances  of  the  contempt.     Thefe 

interrogatories  are  in  the  nature  of  a  charge  or  accufation, 
and  muft  by  the  courfe  of  the  court  be  exhibited  within  the 
firft  four  days ' :  and  if  any  of  the  interrogatories  is  impro- 
per, the  defendant  may  refufe  to  anfwer  it,  and  move  the 
court  to  have  it  ftruck  out  "*.     If  the  party  can  clear  himfelf 


»  Suund.  I'.C.  73.  A. 
J  Sty  I.  477. 


^  Salk.  84.     Stra. 
'  6  Mod.  73. 


185.  564. 
"  Stra,  444> 
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upon  oath,  he  is  difcharged ;  but,  if  perjured,  may  be  pro- 
fecuted  for  the  perjury  ".  If  he  confefles  the  contempt,  the 
court  will  proceed  to  correft  him  by  fine,  or  imprifonment, 
or  both,  and  fometimes  by  a  corporal  or  infamous  punifti- 
ment ".  If  the  contempt  be  of  fuch  a  nature,  that,  when 
the  fa£t  is  once  acknowledged,  the  court  can  receive  no  far- 
ther information  by  interrogatories  than  it  is  already  pof- 
fefled  of  (as  in  the  cafe  of  a  refcous  p,)  the  defendant  may  be 
admitted  to  make  fuch  fimple  acknowledgment,  and  receive 
his  judgment  without  anfwering  to  any  interrogatories  (3): 
but  if  he  wilfully  and  obftinately  refufes  to  anfwer,  or  an- 
fwers  in  an  evafive  manner,  he  is  then  clearly  guilty  of  a 
high  and  repeated  contempt,  to  be  punifhed  at  the  difcretion 
of  the  court. 

It  cannot  have  efcaped  the  attention  of  the  reader,  that 
this  method  of  making  the  defendant  anfwer  upon  oath  to 
a  criminal  charge,  is  not  agreeable  to  the  genius  of  the 
common  law  in  any  other  inftance  "^ ;  and  feems  indeed  to 
have  been  derived  to  the  courts  of  king's  bench  and  common 
pleas  through  the  medium  of  the  courts  of  equity.  For  the 
whole  procefs  of  the  courts  of  equity,  in  the  feveral  ftages 
of  a  caufe,  and  finally  to  enforce  their  decrees,  was,  till  the 
introduftion  of  fequeftrations,  in  the  nature  of  a  procefs  of  [  288  ] 
contempt ;  a£ling  only  in  perfonatn  and  not  in  rem.  And 
there,  after  the  party  in  contempt  has  anfwered  the  interro- 
gatories, fuch  his  anfwer  may  be  contradifted  and  difproved 
by  affidavits  of  the  adverfe  party :  whereas,  in  the  courts  of 
law,  the  admiffion  of  the  party  to  purge  himfelf  by  oath  is 

°  6  Mod.  73.  PThe  King"^.EIkins,M.8  Geo.IIL  B.R. 

0  Cro.  Car.  146.  "i  See  Vol.  Ill,  p.  100,  loi. 


( 3  )  Although  the  defendant  acknowledges  all  the  fafts  charged 
againft  him,  yet  it  is  the  praftice  of  the  court  to  compel  him  to 
anfwer  interrogatories,  unlefs  they  are  waived  by  the  profecutor. 

more 
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more  favourable  to  his  liberty,  though  perhaps  not  lefs  dan- 
gerous to  his  confcience ;  for,  if  he  clears  himfelf  by  his 
anfwers,  the  complaint  is  totally  difmiffed.  And,  with  re- 
gard to  this  Angular  mode  of  trial,  thus  admitted  in  this  one 
particular  inftance,  I  (hall  only  for  the  prefent  obferve,  that 
as  the  procefs  by  attachment  in  general  appears  to  be 
extremely  antienf,  and  has  in  more  modern  times  been 
recognized,  approved,  and  confirmed  by  feveral  exprefs  adls 
of  parliament  %  fo  the  method  of  examining  the  delinquent 
himfelf  upon  oath  with  regard  to  the  contempt  alleged,  is 
at  leaft  of  as  high  antiquity  S  and  by  long  and  immemorial 
ufage  is  now  become  the  law  of  the  land. 

■■  Yearb.  ao  Hen.VI.  C.37.  2a  Edw.     ft.  2.  c.2.  §4.     9  &- 10  W.III.  c.  15. 
IV.  c.  29.  11  Ann.  ft.  2.  c.  15.  §  5. 

«  Stat.  43  feliz.  C.6.  §  3.   13  Car.  II,        '  M.   5  Edw.  IV,    rot.  75.    cited  in 

Raft.  Ent.  268.  pi.  5. 
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CHAPTER     THE     TWENTY-FIRST. 


OP  ARRESTS. 


"VT/'E  are  now  to  confider  the  regular  and  ordinary  me- 
thod of  proceeding  in  the  courts  of  criminal  jurifdic- 
tion ;  which  may  be  diftributed  under  twelve  general  heads, 
following  each  other  in  a  progreflive  order  5  viz.   i .  Arreft ; 

2.  Commitment,  and  bail  j  3.  Profecution  ;  4.  Procefs  ; 
5.  Arraignment,  and  it's  incidents ;  6.  Plea,  and  iflue  5 
7.  Trial,  and  convidlion  ;  8.  Clergy  ;  9.  Judgment,  and  it's 
confequences ;  10.  Reverfal  of  Judgment ;  11.  Reprieve,  or 
pardon;  12.  Execution; — all  of  which  will  be  difcufled  in 
the  fubfequent  part  of  this  book. 

FiEST,  then,  of  an  arrejl:  which  is  the  apprehending  or 
reftraining  of  one's  perfon,  in  order  to  be  forthcoming  to 
anfwer  an  alleged  or  fufpefted  crime.  To  this  arreft  all  per- 
fons  whatfoever  are,  without  diftindlion,  equally  liable  in  all 
criminal  cafes :  but  no  man  is  to  be  arrefted,  unlefs  charge/d 
with  luch  a  crime,  as  will  at  leaft  juftify  holding  him  to  bail 
when  taken.  And,  in  general,  an,  arreft  may  be  made  four 
vays :  I .  By  warrant :  2.  By  an  officer  without  warrant : 

3.  By  a  private  perfon  alfo  without  a  warrant :  4.  By  an  hue 
and  cry. 

I.  A  WARRANT  may  be  granted  in  extraordinary  cafes  by 
the  privy  council,  or  fecretaries  of  ftate  *  ;  but  ordinarily  by  r  200  j 
juftices  of  the  peace.     This  they  may  do  in  any  cafes  where 

»  Lord  Raynii.65. 

they 
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they  have  a  jurifdi£lion  over  the  offence ;  in  order  to  compel 
the  perfon  accufed  to  appear  before  them  ^  :  for  it  would  be 
abfurd,  to  give  them  power  to  examine  an  offender,  unlefs 
they  had  alfo  a  power  to  compel  him  to  attend,  and  fubmit 
to  fuch  examination.  And  this  extends  undoubtedly  to  all 
treafons,  felonies,  and  breaches  of  the  peace  ;  and  alfo  to 
all  fuch  offences  as  they  have  power  to  punifh  by  ftatute. 
Sir  Edward  Coke  indeed  ^  hath  laid  it  down  that  a  juftice  of 
the  peace  cannot  iffue  a  warrant  to  apprehend  a  felon  upon 
bare  fufpicion ;  no,  not  even  till  an  indi£tment  be  a£lually 
found  :  and  the  contrary  pradJice  is  by  others  *  held  to  be 
grounded  rather  upon  connivance  than  the  exprefs  rule  of 
law  J  though  now  by  long  cuftom  eftabliflied.  A  do£lrine 
which  would  in  moft  cafes  give  a  loofe  to  felons  to  efcape 
without  puniftiment ;  and  therefore  fir  Matthew  Hale  hath 
combated  it  with  invincible  authority,  and  ftrength  of  rea- 
fon :  maintaining,  i.  That  a  juftice  of  peace  hath  power  to 
iffue  a  warrant  to  apprehend  a  perfon  accujed  of  felony, 
though  npt  yet  indiSled^ ;  and,  2.  That  he  may  alfo  iffue  a 
warrant  to  apprehend  a  ^txioxi  fufpeBed  of  felony,  though  the 
original  fufpicion  be  not  in  himfelf,  but  in  the  party  that 
prays  his  warrant;  becaufe  he  is  a  competent  judge  of  the 
probability  offered  to  him  of  fuch  fufpicion.  But  in  both 
cafes  it  is  fitting  to  examine  upon  oath  the  party  requiring 
a  warrant,  as  well  to  afcertain  that  there  ;/  a  felony  or  other 
crime  adiually  committed,  without  which  no  warrant  {hould 
be  granted ;  as  alfo  to  prove  the  caufe  and  probability  of 
fufpe£ting  the  party,  againft  whom  the  warrant  is  prayed  ^ 
This  warrant  ought  to  be  under  the  hand  and  feal  of  the 
juftice,  (hould  fet  forth  the  time  and  place  of  making,  and 
the  caufe  for  which  it  is  made,  and  (hould  be  directed  to  the 
[  29 1  ]  conftable,  or  other  peace-ofiicer,  (or,  it  may  be,  to  any  private 
perfon  by  name  6,)  requiring  him  to  bring  the  party  either 
generally  before  any  juftice  of  the  peace  for  the  county,  or 
'        only  before  the  juftice  who  granted  it;  the  warrant  in  the 

*  a  Hawk.  p.  C.  84.  *  a  Hal.  P.  C,  io8. 

'  4  Inlt.  176.  '■  Ibid.  no. 

d  2  Hawk.  P.  C.  84.  «  SaJk.  176. 

latter 
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latter  cafe  being  called  a  fpecial  warrant ''.  A  general  war- 
rant to  apprehend  all  perfons  fufpedted,  without  naming  or 
particularly  defcribing  any  perfon  in  fpecial,  is  illegal  and 
void  for  it's  uncertainty';  for  it  is  the  duty  of  the  magif- 
trate,  and  ought  not  to  be  left  to  the  officer,  to  judge  of  the 
ground  of  fufpicion.  And  a  warrant  to  apprehend  all  per- 
fons, guilty  of  a  crime  therein  fpecified,  is  no  legal  warrant : 
for  the  point,  upon  which  its  authority  refts,  is  a  faft  to  be 
decided  on  a  fubfequent  trial ;  namely,  whether  the  perfon 
apprehended  thereupon  b^  really  guilty  or  not.  It  is  there- 
fore in  fa£l  no  warrant  at  all ;  for  it  will  not  juftify  the 
officer  who  a<^s  under  it '' :  whereas  a  warrant,  properly 
penned,  (even  though  the  magiftrate  who  iflues  it  Ihould 
exceed,  his  jurifdiftion,)  will  by  ftatute  24  Geo.  II.  c.  44, 
at  all  events  indemnify  the  officer  who  executes  the  fame 
minifterially.  And  when  a  warrant  is  received  by  the 
officer  he  is  bound  to  execute  it,  fo  far  as  the  jurifdi<5lioii 
of  the  magiftrate  and  himfelf  extends.  A  warrant  from  the 
chief,  or  other,  juftice  of  the  court  of  king*s  bench  extends 
all  over  the  kingdom  :  and  is  tejlid^  or  dated^  England  .•  not 
Oxfordjh'trey  Berksy  or  other  particular  county.  But  the 
warrant  of  a  juftice  of  the  peace  in  one  county,  as  Tork- 
fhire,  muft  be  backed,  that  is,  figned  by  a  juftice  of  the 
peace  in  another,  as  Middlefex,  before  it  can  be  executed  [  292  ] 
there.  Formerly,  regularly  fpeaking,  there  ought  to  have 
been  a  frelh  warrant  in  every  frelh  county  :  but  the  praflice 

"  a  Hawk.  P.  C.  85.  adminiftration,    except    the    four  laflr 

'  iHal.  P.  CiSo.     a  Hawk.  P.  C.  years   of  queen    Anne,    down   to   the 

8a.  year  1763  ;  when  fuch  a  warrant  be- 

''  A  praftice   had   obtained   in    the  ing   iflued   to  apprehend   the    authors, 

fecretaries'  office  ever  fince  the  reftora-  printers,    and    publiihers    of   a   certain 

tion,  grounded  oa  fome  claufes  in  the  feditious   libel,  its  validity  was  difput> 

a<Sts  for  regulating  the  prefs,  of  ifluing  ed ;  and  the  warrant  was  adjudged  by  ^ 

general  warrants  to  take   up  (without  the  whole  court  of  king's  bench  to  be 

naming  any  perfon   in   particular)  the  void,  in   the  cafe  of  Money  f.  Leach.  - 

author*,  printers,  or  publiOiers  of  fuch  Trin.  £  Geo.  III.  B.  R.      After  whith 

obfceue  or    feditious  libels,    as    were  the  ifluing   of   fuch    general  warrants 

particularly    fpecified   in    the   warrant,  was  declared  illegal  by  a  vote   of  the 

When  thofe  afts  expired  in  1694,  the  Houfe   of  Commons.       (Com.  Journ. 

fame   praftice   was  inadvertently   con-  a  a  Apr.  1766.) 
tinued  in  every  rei^n,  and  under  every  ... 

Vol.  IV.  '  Bb  of 
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of  backing  warrants  had  long  prevailed  without  law,  and  was 
at  laft  authorifed  by  ftatutes  23  Geo.  II.  c.  26.  and  24  Geo  II. 
c.  55.  And  now,  by  ftatute  13  Geo.  III.  c.  31.  any  war- 
rant for  apprehending,  an  Englifli  offender,  who  may  have 
'  efcaped  into  Scotland,  and  vice  verfd,  may  be  endorfed  and 
executed  by  the  local  magiflrates,  and  the  offender  conveyed 
back  to  that  part  of  the  united  kingdom,  in  which  fuch 
offence,  was  committed  ( I  *). 

2.  Arrests  by  officers y  tuithout  warrant ^  may  be  executed, 

1.  By  a  jultice  of  the  peace  ;  who  may  himfelf  apprehend, 
or  caufe  to  be  apprehended,  by  word  only,  any  perfon  com- 
mitting a  felony  or  breach  of  the  peace  in  his  prefence^. 

2.  The  flieriff,  and  3.  The  coroner,  may  apprehend  any  felon 
within  the  county  without  warrant.  4.  The  con  liable,  of 
whofe  office  we  formerly  fpoke  "*,  hath  great  original  and 
inherent  authority  with  regard  to  arrefts.  He  may,  without 
warrant,  arreft  any  one  for  a  breach  of  the  peace,  committed 
in  his  view,  and  carry  him  before  a  juftice  of  the  peace. 
And,  in  cafe  of  felony  actually  committed,  or  a  dangerous 

^^~-wounding,  whereby  felony  is  like  to  erifue,  he  may  upon 
probable  fufpicion  arreft  the  felon  j  and  for  that  purpofe  is 
authorifed  (as  upon  a  juftice's  warrant)  to  break  open  doors 
and  even  to  kill  the  felon  if  he  cannot  otherwife  be  taken ; 
and,  if  he  or  his  affiftants  4)e  killed  in  attempting  fuch  ar- 
refts, it  is  murder  in  all  concerned  ".  5.  Watchmen,  either 
thofe  appointed  by  the  ftatute  of  Winchefter,  1 3  £dw.  I. 
c.  4.  to  keep  watch  and  ward  in  all  towns  from  fun-fetting  to 

•  X  Hal.  P.  C.  86.  "  a  Hal.  P.  C.  88, 89. 

«  See  VoL  L  pag.  3J5« 


(i*)  And  now  by  the  44  Geo.  III.  c.  92.  if  any  offender  has 
efcaped  from  Ireland  into  England  or  Scotland,  or  vice  verfdt  he 
may  be  apprehended  by  a  warrant  endorfed  by  a  juftice  of  the 
peace  of  the  county  or  jurifdiftion  within  which  the  offender 
fhall  be  found ;  and  he  may  be  conveyed  to  that  part  of  the  united 
kingdom,  in  which  the  warrant  iffued,  and  the  offence  is  charged 
to  have  been  committed. 

.  fuu-rifing, 
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fun-rifing,  or  fuch  as  are  mere  afliftants  to  the  conftable, 
may  virtute  officii  arreft  all  offenders,  and  particularly  night- 
walkers,  and  commit  them  to  cuftody  till  the  morning". 

3.  Any  private  perfon  (and  a  fortiori  a  peace-officer)  that 
is  prefent  when  any  felony  is  committed,  is  bound  by  the  law  [  293  ] 
'  to  arreft  the  felon  ;  on  pain  of  fine  and  i/nprifonment,  if  he 
efcapes  through  the  negligence  of  the  ftanders-by  ?•  And 
they  may  juftify  breaking  open  the  doors  upon  following  fuch 
felon  ;  and  if  they  kill  him,  provided  he  cannot  be  otherwife 
taken,  it  is  juftifiable;  though  if  they  are  killed  in  endeavour- 
ing to  make  fuch  arreft,  it  is  murder  "J.  Upon  probable 
fufpicion  alfo  a  private  perfon  may  arreft  the  felon,  or  other 
perfon  fo  fufpefted^(i).  But  he  cannot  juftify  breaking 
open  doors  to  do  it ;  and  if  either  party  kill  the  other  in  the 
attempt,  it  is  manflaughter,  and  no  more  *.  It  is  no  more 
becaufe  there  is  no  malicious  defign  to  kill :  but  it  amounts 
to  fo  much,  becaufe  it  would  be  of  moft  pernicious  confe- 
quence,  if,  under  pretence  of  fufpefting  felony,  any  private 
perfon  mighrbreak  open  a  houfe,  or  kill  another  ;  and  alfo 
becaufe  fuch  arreft  upon  fufpicion  is  barely  permitted  by  the 

°  a  Hal.  P.  C.  98.  '  Stat.  30  Geo.  II.  c.  24.  ' 

p  a  Hawk.  P.  C.  74.  »  a  Hal.  P.  C.  83,83. 

1  a  Hal.  P.  C.  77. 

(i)  Where  a  felony  has  been  aftually  committed,  a  private  per- 
fon acting  with  a  good  intention,  and  upon  fuch  information  as 
amounts  to  a  reafonable  and  probable  ground  of  fufpicion,  is  jufli- 
fied  in  apprehending  without  a  warrant  the  fufpefted  perfon  in  order 
to  carry  him  before  a  magiflrate.  Ca/d.  29  r .  But  where  a  private 
perfon  had  delivered  another  into  the  cnftody  of  a  conftable,  upon 
a  fufpicion  which  appeared  afterwards  to  be  unfounded,  it  was 
held  that  the  perfon  fo  arretted  might  maintain  an  aftion  of  tref- 
pafs  for  an  affault  and  falfe  imprifonment  againft  fuch  private 
perfon,  although  a  felony  had  been  aftually  committed.  6  T.  R. 
315.  But  a  peace-officer,  upon  a  reafonable  charge  of  felony,  may 
juftify  an  arreft  without  a  warrant,  although  no  felony  has  been 
committed.  Samuel  v.  Payne,  Doug.  345.  When  doors  may  be 
broken  open,  fee  Fojler,  136.  and  319. 

B  b  2  law. 
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law,  and  not  enjoinedy  as  in  the  cafe  of  thofe  who  are  prefect 
when  a  felony  is  committed. 

4.  There  is  yet  another  fpecies  of  arreft,  wherein  both 
.  officers  and  private  men  are  concerned,  and  that  is,  upon  an 
hue  and  cry  raifed  upon  a  felony  committed.  An  hue  (from 
huer,  to  (hout,  and  cry),  hutejiunty  et  clamor,  is  the  old  com- 
mon law  procefs  of  purfuing,  with  horn  and  with  voice,  all 
felons,  and  fuch  as  have  dangeroufly  wounded  another  K  It 
is  alfo  mentioned  by  ftatute  Weftm.  i.  3  £dw.  I.  c.  9.  and 
4  Edw.  I.  de  officio  coronatoris.  But  the  principal  ftatute, 
irelative  to  this  matter,  is  that  of  Winchefter,  1 3  Edw.  I. 
c.  ;i.  and  4.  which  direfts,  that  from  thenceforth  every  coun- 
try ftiall  be  fo  well  kept,  that  immediately  upon  robberies 
and  felonies  committed,  freih  fuit  (hall  be  made  from  town 
to  town,  and  from  county  to  county  ;  and  that  hue  and  cry 
fhall  be  raifed  upon  the  felons,  and  they  that  keep  the  town 

[  294  ]  fliall  follow  with  hue  and  cry  with  all  the  town  and  the 
towns  near;  and  fo  hue  and  cry  (hall  be  made  from  town  to 
town,  until  they  be  taken  and  delivered  to  the  iheriff.  And, 
that  fuch  hue  and  cry  may  more  effeftually  be  made,  the 
hundred  is  bound  by  the  fame  ftatute,  cap.  3.,  to  anfwer  for 
all  robberies  therein  committed,  unlefs  they  take  the  felon; 

^  which  is  the  foundation  of  an  adtion  againft  the  hundred", 

^in  cafe  of  any  lofs  by  robbery.  By  ftatute  27  Eliz.  c.  13.  no 
hue  and  cry  is  fufficient,  unlefs  made  with  both  horfemen 
and  footmen.  And  by  ftatute  8  Geo.  II.  c.  16.  the  conftable 
or  like  officer,  refufing  or  neglecting  to  make  hue  and  cry, 
forfeits  5/. :  and  the  whole  vill  or  diftri£t  is  ftill  in  ftridinefs 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any 
felony  be  committed  therein  and  the  felon  efcapes.  An  in- 
ftitution  which  hath  long  prevailed  in  many  of  the  eaftem 
countries,  and  hath  in  part  been  introduced  even  into  the 
Mogul  empire,  about  the  beginning  of  the  laft  century; 
which  is  faid  to  have  eflfeflually  delivered  that  vaft  territory 

»  Braflon,  /.  3.  tr.  a.  c.  I.  §  i.  «  See  Vol.  III.  pag.  i6i. 

Mirr.  c.  2.  §  6. 

from 
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from  the  plague  of  robbers,  by  making  in  fome  places  the 
villages,  in  others  the  officer  of  juftice,  refponfible  for  all  the 
robberies  committed  within  their  refpeftive  diftrifls''.     Hu«  ' 

and  cry*  may  be  raifed  either  by  precept  of  a  juftice  of  the 
peace,  or  by  a  peace-officer,  or  by  any  private  man  that 
knows  of  a  felony.  The  party  raifing  it  muft  acquaint  the 
conflable  of  the  vill  with  all  the  circumftances  which  he 
knows  of  the  felony,  and  the  perfon  of  the  felon ;  and  there- 
upon the  conftable  is  to  fearch  his  own  town,  and  raife  all 
the  neighbouring  vills,  and  make  purfuit  with  horfe  and  foot ; 
and  in  the  profecution  of  fuch  hue  and  cry  the  conftable  and 
his  attendants  have  the  fame  powers,  protection,  and  indem- 
nification, as  if  adling  under  a  warrant  of  a  juftice  of  the 
peace.  But  if  a  man  wantonly  or  malicioufly  raifes  an  hue 
and  cry,  without  caufe,  he  (hall  be  feverely  punifhed  as  a 

difturber  of  the  public  peace  ^, 

.1.1  J   ^■;  '  '.*'*  <ij-- 

lur  order  to  encourage  farther  the  apprehending  of  c«rtaiR 
felons,  rewards  and  immunities  are  beftowed  on  fuch  as  bring 
them  to  juftice,  by  divers  afts  of  parliament.  The  ftatute 
4  &  5  W.  &  M.  c.  8.  enafts,  that  fuch  as  apprehend  a  Iiigh- 
wayman,  and  profecute  him  to  conviftion,  ftiall  receive  a 
reward  of  40/.  from  the  public ;  to  be  paid  to  them  (or,  if 
killed  in  the  endeavour  to  take  him,  their  executors)  by  the  [  20  c  1 
IherifF  of  the  county ;  befides  the  horfe,  furniture,  arms, 
money,  and  other  goods  taken  upon  the  perfon  of  fuch  rob- 
ber; with  a  refervation  of  the  right  of  any  perfon  from 
whom  the  fame  may  have  been  ftolen :  to  which  the  ftatute 
8  Geo.  II.  c.  16.  fuperadds  10/.  to  be  paid  by  the  hundred 
ii|^emnified  by  fuch  taking.  By  ftatutes  6  &  7  W.  III.  c.  1 7. 
and  15  Geo.  II.  c.  28.  perfons  apprehending  and  convidling 
any  offisnder  againft  thofe  ftatutes,  refpe£ling  the  coinage, 
(hall  (in  cafe  the  offence  be  treafon  or  felony)  receive  a  re- 
ward of  forty  pounds ',  or  ten  pounds,  if  it  only  amount  t6 
counterfeiting  the  copper  coin.  By  ftatute  10  &  11  W.  III. 
c.  23.  any  perfon  apprehending  and  profecuting  toconviAion 

*  Mod.  Un.  Hift.  vi.  383.  vli.  jj6.  x  1  Hawk.  P.  C  75. 

*  aHal.P.C.  100— 104, 
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a  felon  guilty  of  burglary,  houfe-breaking,  horfe-ftealing,  or 
private  larciny  to  the  value  of  5s.  from' any  fhop,  warehoufe, 
coach-houfe,  or  liable,  (hall  be  excufed  from  all  parilli 
offices.  And  by  ftatute  5  Ann.  c.  31.  any  perfon  fo  appre- 
hending and  profecuting  a  burglar,  or  felonious  houfe- 
breaker,  (or,  if  killed  in  the  attempt,  his  executors,)  (hall  be 
entitled  to  a  reward  of  40/."  (2)'  By  ftatute  6  Geo.  I.  c.  23. 
perfons  difcovering,  apprehending,  and  profecuting  to  con- 
viction, any  perfon  taking  reward  for  helping  others  to  their, 
ftolen  goods,  {hall  be  entitled  to  forty  pounds.  By  ftatute 
14  Geo.  II.  c.  6.  explained  by  15  Geo.  II.  c.  34.  any  perfon 
apprehending  and  profecuting  to  conviction  fuch  as  fteal,  or 
kill  with  an  intent  to  fteal,  any  {heep  or  other  cattle  fpecified 
in  the  latter  of  the  faid  acls,  ihall  for  every  fuch  conviction 
receive  a  reward  of  ten  pounds.  Laftly,  by  ftatute  16  Geo.  II. 
c.  15.  and  8  Geo.  III.  c.  15.  perfons  difcovering,  apprehend* 
ing,  and  convi<fiing  felons  and  others  being  found  at  large 
during  the  term  for  which  they  are  ordered  to  be  tranfported, 
fhall  receive  a  rev/ard  of  twenty  pounds, 

^  The  ftatutes  4  &  5  W.  &  M.  c.  8.  burling   the   flicriffs)  are   esteruied   to 

6  &  7  W.ni.  c.  17.  and  5  Ann.  c.  31.  the    countj'-palatine    of    Durham,    by 

(together  with   3  Geo.  I.  c.  15.    §  4.,  ftat.  14  Geo.  III.  c.  46. 
which  direfts  the    method    of   reim- 


{2)  If  any  perfon  apprehends  and  profecutes  to  convi£tion  any 
of  the  felons  defcribed  by  the  10  &  1 1  W.  Ill,  c  23.  and  the 
5  Ann.  C.31.  he  (hall  be  entitled  to  a  certificate  from  the  judge, 
which  will  exempt  him  from  all  parifh  ofiSces  in  the  parifli  in  which 
the  felony  was  committed.  And  before  it  is  ufed  for  that  pur- 
pofe  it  may  be  afligned,  that  is,  fold  once,  and  the  affignee  or 
buyer  fhall  be  privileged  to  the  fame  exemption  from  it.  This 
certificate  of  exemption,  or  Tyburn  ticket,  as  it  is  fometimes  called, 
is  the  only  reward  given  to  the  profecutors  of  horfe-ftealers,  and 
of  felons,  who  fteal  to  the  value  of  ^s.  privately  from  fhop«,  ware- 
houfcs,  coach-houfes,  and  ftables,  but  in  many  parifhca  it  ia  of 
greater  value  than  the  reward  of  40/.  .  .    .  .^ 
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CHAPTER     THE     TWENTY-SECOND. 

OF  COMMITMENT  and  BAIL. 


TJITHEN  a  delinquent  is  arrefted  by  any  of  the  means 
mentioned  in  the  preceding  chapter,  he  ought  regu- 
larly to  be  carried  before  a  juftice  of  the  peace  :  and  how  he 
is  there  to  be  treated,  I  (hall  next  (hew,  under  the  fecond 
head,  of  commitment  and  bail. 

The  juftice  before  whom  fuch  prifoner  is  brought,  is 
bound  immediately  to  examine  the  circumftances  of  the 
crime  alleged :  and  to  this  end  by  ftatute  2  &  3  Ph.  &  M. 
c.  10.  he  is  to  take  in  writing  the  examination  of  fuch  pri- 
foner, and  the  information  of  thofe  who  bring  him  :  which, 
Mr.  Lambard  obferves  *,  was  the  firft  warrant  given  for  the 
examination  of  a  felon  in  the  Englifti  law.  For,  at  the  com- 
mon law,  nemo  tenehaiur  prodere  feipfum  :  and  his  fault  was 
not  to  be  wrung  out  of  himfelf,  but  rather  to  be  difcovered 
by  other  means,  and  other  men.  If  upon  this  inquiry  it 
manifeftly  appears,  that  either  no  fuch  crime  was  committed, 
or  that  the  fufpicion  entertained  of  the  prifoner  was  wholly 
groundlefs,  in  fuch  cafes  only  it  is  lawful  totally  to  difcharge 
him.  Otherwife  he  muft  either  be  committed  to  prifon,  or 
give  bail :  that  is,  put  in  fecurities  for  his  appearance,  to 
anfwer  the  charge  againft  him.  This  commitment  therefore 
being  only  for  fafe  cuftody,  wherever  bail  will  anfwer  the 
fame  intention,  it  ought  to  be  taken ;  as  in  moft  of  the  in- 
ferior crimes :  but  in  felonies,  and  other  offences  of  a  capi- 

•  Ehenarcb.  b.  l.  c.  7.    See  pag.557. 
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tal  nature,  no  bail  can  be  a  fecurity  equivalent  to  the  actual 
cuftody  of  the  perfon.  For  what  is  there  that  a  man  may 
not  be  induced  to  forfeit,  to  fave  his  own  life  ?  and  what  fa- 
tisfa£lion  or  indemnity  is  it  to  the  public,  to  feize  the  effe£ls 
of  them  who  have  bailed  a  murderer,  if  the  murderer  himfelf 
be  fuflfered  to  efcape  with  impunity?  Upon  a  principle  fimilar 
to  which  the  Athenian  magiftrates,  when  they  took  a  folemn 
oath,  never  to  keep  a  citizen  in  bonds  that  could  give  three 
fureties  of  the  fame  quality  with  himfelf,  did  it  with  an  ex- 
ception to  fuch  as  had  embezzled  the  public  money,  or  been 
guilty  of  treafonable  pra£lices  ^.  What  the  nature  of  bail  is, 
hath  been  fliewn  in  the  preceding  book  %  viz.  a  delivery  of 
bailment,  of  a  perfon  to  his  fureties,  upon  their  giving,  (to- 
gether with  himfelf,)  fufficient  fecurity  for  his  appearance  : 
he  being  fuppofed  to  continue  in  their  friendly  cuftody,  in- 
ftead  of  going  to  gaol.  In  civil  cafes  we  have  feen  that  every 
defendant  is  bailable ;  but  in  criminal  matters  it  is  otherwife. 
Let  us  therefore  inquire  in  what  cifes  the  party  accufed, 
ought  or  ought  not  to  be  admitted  to  bail. 

-^  And,  firft,  to  refufe  or  delay  to  bail  any  perfon  bailable, 
is  ah  offence  againft  the  liberty  of  the  fubjeft,  in  any  magif- 
trate  by  the  common  law*,  as  well  as  by  the  ftatute  Weftm.  i. 
3  Edw.  I.  c.  15.  and  the  habeas  corpus  a£l:,  31  Car.  II.  c.  2. 
And,  left  the  intention  of  the  law  ihould  be  fruftrated  by 
the  juftices  requiring  bail  to  a  greater  amount  than  the  na- 
ture of  the  cafe  demands,  it  is  exprefsly  declared  by  ftatute 
I  W.  &  M.  ft.  2.  c.  I.  that  exceflive  bail  ought  not  to  be 
required  ;  though  what  bail  fliould  be  called  exceflive,  muft 
be  left  to  the  courts,  on  confidering  the  circumftances  of  the 
cafe,  to  determine.  And,  on  the  other  hand,  if  the  magif- 
trate  takes  infufficient  bail,  he  is  liable  to  be  fined,  if  the 
criminal  doth  not  appear*.  Bail  may  be  taken  either  in 
court,  or  in  fome  particular  cafes  by  the  ftieriff,  coroner,  or 
other  magiftrate :  but  moft  ufually  by  the  juftices  of  the 
];>eace.     Regularly,  in  all  offences  either  againft  the  common 

•»  Pott.  Antiq.  b.  i.  c.  18.  ■•  3  Hawk.  P.  C.  90. 

«=  Sec  Vol.  HI.  pag.  290.  «  Ibid.  89. 

law 
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law  or  a6t  of  parliament,  that  are  below  felony,  the  offender 
ought  to  be  admitted  to  bail,  unlefs  it  be  prohibited  by  fome 
fpecial  aft  of  parliament  K  In  order,  therefore,  more  pre- 
cifely  to  afcertain  what  offences  are  bailable. 

Let  us  next  fee,  who  may  not  be  admitted  to  bail,  or 
what  offences  are  «<?/ bailable.  And  here  I  (hall  not  confider 
any  one  of  thofe  cafes  in  which  bail  is  oufted  by  ftatute, 
from  prifoners  conviBed  of  particular  offences :  for  then  fuch 
imprifonment  without  bail  is  part  of  their  fentence  and  pu- 
nifhment.  Eut,  where  the  imprifonment  is  only  for  fafe 
cuftody  before  the  conviftion,  and  not  for  punifhment  after- 
ivardsf  in  fuch  cafes  bail  is  oufted  or  taken  away,  wherever 
the  offence  is  of  a  very  enormous  nature :  for  then  the  pub- 
lic is  entitled  to  demand  nothing  lefs  than  the  higheft  fecu- 
rity  that  can  be  given,  viz.  the  body  of  the  accufed ;  in 
order  to  infure  that  juftice  fhpuld  be  done  upon  him,  if  guilty. 
Such  perfons  therefore,  as  the  author  of  the  mirror  obferves  s, 
have  no  other  fureties  but  the  four  walls  of  the  prifon.  By 
the  antient  common  law,  before  '*  and  lince '  the  conqueft, 
ail  felonies  were  bailable,  till  murder  was  excepted  by  fta- 
tute :  fo  that  perfons  might  be  admitted  to  bail  before  con- 
ridiiou  almoft  in  every  cafe.  But  the  ftatute  Weftm.  i. 
3  Edw.  I.  c.  15.  takes  away  the  power  of  bailing  in  treafon, 
and  in  divers  inftances  of  felony.  The  ilatutes  23  Hen.  VI. 
c.  9.  and  I  &  2  Ph.  &  Mar.  c  13.  give  farther  regulations 
in  this  matter  j  and  upon  the  whole  we  may  collect  ^,  that 
no  juftice  of  the  peace  can  bail,  i.  Upon  an  accufation  of 
treafon:  nor,  2.  Of  murder:  nor,  3.  In  cafe  of  man- 
flaughter,  if  the  prifoner  be  clearly  the  flayer,  and  not  barely 
fufpe£led  to  be  fo ;  or  if  any  indictment  be  found  againft 
him :  nor,  4.  Such  as,  being  committed  for  felony,  have 
broken  prifon ;  becaufe  it  not  only  carries  a  prefumption  of 
guilt,  but  is  alfo  fuperadding  one  felony  to  another :  5.  Per- 

'  2  HaL  P.  C.  147'  actufatut  per  pUgiot  dimitti,  praeterquam 

^  c.  2.  §  24.  in  placito  de  homieUio,  ubi  ad  terraretn 

''  2  Inft.  189.  atiUr  Jiatutum  efi.     (Glanv. /.  14,  <:.  i.) 
'  Jn  omn'tbua  plttcitit  de  felonla  folet  ^  %  Inft.  186.     2  HaL  P.  C.  1 29. 

fons 
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fons  outlawed  ;  6.  Such  as  have  abjured  the  realm :  7.  Ap- 
L  299  ]  provers,  of  whom  we  fhall  fpeak  in  a  fubfequent  chapter, 
and  perfons  by  them  accufed  :  8.  Perfons  taken  with  the 
mainour,  or  in  the  fa£t  of  felony :  9.  Perfons  charged  with 
arfon :  i  o.  Excommunicated  perfons,  taken  by  writ  de  eX' 
communicato  capiendo :  all  which  are  clearly  not  admiflible  to 
bail  by  the  juftices.  Others  are  of  a  dubious  nature ;  as, 
1 1 .  Thieves  openly  defamed  and  known :  1 2.  Perfons  charged 
with  other  felonies,  or  manifeft  and  enormous  offences,  nor 
being  of  good  fame:  and  13.  Acceflbries  to  felony,  that 
labour  under  the  fame  want  of  reputation.  Thefe  feem  to 
be  in  the  difcretion  of  the  juftices,  whether  bailable  or  not. 
The  laft  clafs  are  fuch  as  muji  be  bailed  upon  oflFering  fufE- 
cient  furety  ;  as,  14.  Perfons  of  good  fame,  charged  with  a 
bare  fufpicion  of  manflaughter,  or  other  inferior  homicide  ; 
15.  Such  perfons,  being  charged  with  petit  larceny,  or  any 
felony  not  before  fpecified :  or,  16.  With  being  acceflbry  to 
any  felony.  Laftly,  it  is  agreed  that  the  court'  of  king's 
bench  (or  any  judge  "  thereof  in  time  of  vacation)  may  bail 
for  any  crime  whatfoever,  be  it  treafon  °,  murder  %  or  any 
other  offence,  according  to  the  circumftance  of  the  cafe. 
And  herein  the  wifdom  of  the  law  is  very  manifeft.  To 
allow  bail  to  be  taken  commonly  for  fuch  enormous  crimes, 
would  greatly  tend  to  elude  the  public  juftice  :  and  yet  there 
are  cafes,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjuft  to  confine  a  man  in  prifon,  though  accufed 
even  of  the  greateft  offence.  The  law  has  therefore  provided 
one  court,  and  only  one,  which  has  a  difcretionary  power  of 
bailing  in  any  cafe:  except  only,  even  to  this  high  jurifdic- 
tion,  and  of  courfe  to  all  inferior  ones,  fuch  perfons  as  are 

'  a  Inft.  189.     Latch.   la.    Vaugh.  treafon   by  any  of  the   queen's  prity 

157.     Comb.   III.   298.     I    Comyns  council,     (i  Anderf.  198.) 
-^'S'  495-  °  ^'^  omnibut  plaeitis  dt  feUnia  ftltt 

"*  Skin.  683.     Salk.  105.    Stra.  911.  aecufatut  ptrplegiot  dim'ttti,praeUrquam 

X  Comyns  Dig.  497.  'i  ploeitQ  de  htmieidit.  (Gbn.  l.  1 4.  i.  !•) 

"  In  the  reign    of  queen  Elizabeth  Sciendum  iamen  quod,  in  bee  placito,  nan 

it   was  the  unanimous  opinion   of  the  Jolei  auujatut  per  plegios  dmitti,  niji  etc 

judges,  th4t  uo  court  could  bail  upon  regiat  pvttflatu  benejicio.     {Ibid.  c.  3.) 
a  commiimcnt,  for  a  charge  of  high 

committed 
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committed  by  either  houfe  of  parliament,  fo  long  as  the  fef- 

fion  lafts  :  or  fuch  as  are  committed  for  contempts  by  any  of  [  300  ] 

the  king's  fuperior  courts  of  juftice  p. 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the 
party  cannot  find  bail,  he  is  to  be  committed  to  the  county 
gaol  by  the  mittimus  of  the  juftice,  or  warrant  under  his  hand 
and  feal,  containing  the  caufe  of  his  commitment:  there  to 
abide  till  delivered  by  due  courfe  of  law  '^.  But  this  impri- 
fonment,  as  has  been  faid,  is  only  for  fafe  cuftody,  and 
not  for  punifhment :  therefore  in  his  dubious  interval  be- 
tween the  commitment  and  trial,  a  prifoner  ought  to  be  ufed 
with  the  utmoft  humanity ;  and  neither  be  loaded  with  need- 
lefs  fetters,  or  fubjefted  to  other  hardfhips  than  fuch  as  are 
abfolutely  requifite  for  the  purpofe  of  confinement  only ; 
though  what  are  fo  requifite,  muft  too  often  be  left  to  the 
difcretion  of  the  gaolers ;  who  are  frequently  a  mercilefs  race 
of  men,  and,  by  being  converfant  in  fcenes  of  mifery,  fteeled 
againft  any  tender  fenfation.  Yet  the  law  (as  formerly  held) 
would  not  juftify  theni  in  fettering  a  prifoner,  unlefs  where 
he  was  unruly,  or  had  attempted  to  efcape "" :  this  being  the 
humane  language  of  our  antient  lawgivers  %  "  cujlodes  poenam 
**  ftbi  commijforum  non  augeantt  nee  eos  torqueant ;  fed  omni 
**  faevitia  remota,  pietateque  adhibitOf  judicia  debit e  exequan- 
"  turP 

*  Staundf.  P.  C.  73.  b.  'a  Inft.  381.    3  Inft.  34. 

1  a  Hal.  P.  C.  laa.  .        «  Flet.  /.  I.  f.  a6. 
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CHAPTER     THE     TWENTY-THIRD. 

OF   THE   SEVERAL   MODES   OF   PROSE- 
CUTION. 


nPHE  next  ftep  towards  the  punifhment  of  offenders  is 
their  profecution,  or  the  manner  of  their  formal  ac- 
cufation.  And  this  is  either  upon  a  previous  finding  of  the 
faft  by  an  inqueft  or  grand  jury ;  or  without  fuch  previous 
finding.  The  former  way  is  either  by  prefentment  or  i«- 
diciment. 


I.  A  PRESENTMENT,  generally  taken,  is  a  very  compre- 
henfive  term ;  including  not  only  prefentments  properly  io 
called,  but  alfo  inquifitions  of  office,  and  indifkments  by  a 
grand  jury.  A  prefentment,  properly  fpeaking,  is  the  notice 
taken  by  a  grand  jury  of  any  offence  from  their  own  know- 
ledge or  obfervation  *,  without  any  bill  of  indi^lment  laid 
before  them  at  the  fuit  of  the  king.  As  the  prefentment  of 
a  nuifance,  a  libel,  and  the  like ;  upon  which  the  officer  of 
the  court  muft  afterwards  frame  an  indi£lment '',  before  the 
party  prefented  can  be  put  to  anfwer  it.  An  inquifition  of 
office  is  the  a£l  of  a  jury  fummoned  by  the  proper  officer  to 
inquire  of  matters  relating  to  the  crown,  upon  evidence  laid 
before  them.  Some  of  thefe  are  in  themfelves  conviftions, 
and  cannot  afterwards  be  traverfed  or  denied ;  and  therefore 
the  inqueft,  or  jury,  ought  to  hear  all  that  can  be  alleged 
on  both  fides.  Of  this  nature  are  all  inquifitions  of  felo 
de  fe :  of  flight  in  perfons  accufed  of  felony  j  of  deodands, 

»  Lamb.  Eirenarch,  I.  4.  c.  j.  *•  a  Inft.  739. 

and 
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and  the  likej   and  prefentments  of  petty  offences  In  the 

flierifFs  tourn  or  court-leet,  whereupon  the  prefiding  officer 

may  fet  a  fine.     Other  inquifitions  may  be  afterwards  tra- 

verfed  and  examined  j  as  particularly  the  coroner's  inquifi- 

tion  of  the  death  of  a  man^  when  it  finds  any  one  guilty  of  C  3*^2  ] 

homicide  :  for  in  fuch  cafes  the  offender  fo  presented  muft 

be  arraigned  upon  this  inquifition,  and  may  difpute  the  truth 

of  it ;  which  brings  it  to  a  kind  of  indi«Stment,  the  mo(t  ufual 

and  effe£lual  means  of  profecution,  and  into  which  we  will 

therefore  inquire  a  little  more  minutely. 

II.  An  indiBment  *=  is  a  written  accufation  of  one  or  more 
perfons  of  a  crime  or  mifdemefnor,  preferred  to,  and  pre- 
fented  upon  oath  by,  a  grand  jury.  To  this  end  the  fheriff 
of  every  county  is  bound  to  return  to  every  feffion  of  the 
peace,  and  every  commifGon  of  oyer  and  terminer ^  and  of  ge- 
neral gaol-delivery,  twenty-four  good  and  lawful  men  of  the 
county,  fome  out  of  every  hundred,  to  inquire,  prefent,  do, 
and  execute  all  thofe  things,  which  on  the  part  of  our  lord 
the  king  (hall  then  and  there  be  commanded  them  ^.  They 
ought  to  be  freeholders,  but  to  what  amount  is  uncertain  * : 
which  feems  to  be  cafus  omijfust  and  as  proper  to  be  fupplied 
by  the  legiflature  as  the  qualifications  of  the  petit  jury  which 
were  formerly  equally  vague  and  uncertain,  but  are  now 
fettled  by  feveral  afts  of  parliament.  However,  they  are 
ufually  gentlemen  of  the  beft  figure  in  the  county.  As  many  , 
as  appear  upon  this  panel  are  fworn  upon  the  grand  jury,  to 
the  amount  of  twelve  at  the  leaft,  and  not  more  than  twenty- 
three  ;  that  twelve  may  be  a  majority.  Which  number,  as 
well  as  the  conflitution  itfelf,  we  find  exaftly  defcribed,  fo 
early  as  the  laws  of  king  Ethelred  *.  **  Exeant  feniores  duo-  . 
*'  decim  thatii,  et  praefeBus  cum  eis,  et  jurent  fuper  fancluarium 
"  quod  eis  in  manus  datury  quod  nolint  ullum  innocentem  accu- 
**  fare^  nee  aliquem  noxium  celare."  In  the  time  of  king 
Richard  the  firft  (according  to  Hoveden)  the  procefs  of. 
electing  the  grand  jury  ordained  by  that  prince,  was  as  fol- 

'■  See  Appendix,  §  i.  '  Ibid.  155. 

"  a  HaL  P.  C.  Ii4.  ^  Wilk.  LL.  AngU  Safe.  117. 

lows : 
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lows  :  four  knights  were  to  be  taken  from  the  county  at 
large,  who  chofe  two  more  out  of  every  hundred ;  which 
two  aflbciated  to  themfelves  ten  other  principal  freemen,  and 
thofe  twelve  were  to  anfwcr  concerning  all  particulars  re- 
lating to  their  own  dif!ri£l.  This  number  was  probably 
found  too  large  and  inconvenient  j  but  the  traces  of  this  in- 
C  3°3  ]  ftitution  ftill  remain  in  that  fome  of  the  jury  muft  be  fum- 
moned  out  of  every  hundred.  This  grand  jury  are  previoufly 
inilruded  in  the  articles  of  their  inquiry,  by  a  charge  from 
the  judge  who  prefides  upon  the  bench.  They  then  with- 
draw, to  fit  and  receive  indi£lments,  which  are  preferred  to 
them  in  the  name  of  the  king,  but  at  the  fuit  of  any  private 
profecutor  ;  and  they  are  only  to  hear  evidence  on  behalf  of 
the  profecution  :  for  the  finding  of  an  indictment  is  only  in 
the  nature  of  an  inquiry  or  accufation,  which  is  afterwards 
to  be  tried  and  determined  ;  and  the  grand  jury  are  only  to 
inquire  upon  their  oaths,  whether  there  be  fufficient  caule 
to  call  upon  the  party  to  anfwer  it.  A  grand  jury,  however, 
ought  to  be  thoroughly  perfuaded  of  the  truth  of  an  indidl- 
ment  fo  far  as  their  evidence  goes  ;  and  not  to  reft  fatisfied 
merely  with  remote  probabilities :  a  dodkrine  that  might  be 
applied  to  very  oppreflive  purpofes  ^  ( i ). 

The  grand  jury  are  fworn  to  inquire,  only  for  the  body 
of  the  county,  pro  corpore  comitatus ;  and  therefore  they  can- 
not regularly  inquire  of  a  fa£k  done  out  of  that  county  for 

8  State  Trials,  IV.  183. 

(i)  Upon  an  iodidment  for  high  treafon  againft  the  earl  of 
Shaftefljury  in  the  year  1681,  the  evidence  was  given  in  public 
before  the  grand  jury  at  the  Old  Bailey  ;  and  the  gentlemen  of  the 
jury  expreffing  fome  doubts  with  regard  to  the  legality  of  the  pro- 
ceeding, Lord  C.  J.  Pemberton  and  C.  J.  North  both  declared  that 
it  had  always  been  the  praftice  to  examine  the  witneffes  publicly 
before  the  grand  jury,  whenever  it  had  been  requetted  by  thofe 
who  profecuted  for  the  king.  3  Harg.  St.  Tr.  417.  But  I  appre- 
hend this  is  the  laft  inftance  of  fuch  a  procedure. 

The  grand  jury  ought  never  to  be  affilled  by  the  depofilions 
taken  before  the  magiftrate,  except  where  thefe  depoCtions  could 
be  read  in  evidence  to  the  petty  jury.    Denby's  cafcj  Leach,  580. 
,  which 
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which  they  are  fworn,  unlefs  particularly  enabled  by  an  aft  of 
parliament.  And  to  fo  high  a  nicety  was  this  matter  antiently 
carried,  that  where  a  man  was  wounded  in  one  county,  and 
died  in  another,  the  offender  was  at  common  law  indidt- 
able  in  neither,  becaufe  no  complete  aft  of  felony  was  done 
in  any  one  of  them:  but  by  ftatute  2  &  3  Ed w- VI.  c.  24. 
he  is  now  indiftable  in  the  county  where  the  party  died. 
And,  by  ftatute  2  Geo.  11.  c.  21.,  if  the  ftroke  or  poifoning 
be  in  England,  and  the  death  upon  the  fea  or  out  of  England  ; 
or,  vice  verfd;    the  offenders  and  their  acceflbries  may  be 
indifted  in  the  county  where  either  the  death,  poifoning,  or 
ftroke  fliall  happen.     And  fo  in  fome  other  cafes  :  as  parti- 
cularly, where  treafon  is  committed  out  of  the  realm,   it 
may  be  inquired  of  in  any  county  within  the  realm,  as  the 
king  ftiall  direft,  in  purfuance  of   ftatutes  26  Hen.  VIII. 
c.  13.,  33  Hen.  VIII.  c.  23.,  35  Hen. VIII.  c. 2.,  and  5  &d 
Edw.  VI.  c.  II.     And  counterfeiters,  wafliers,  or  miniftierjr 
of  the  current  coin,  together  with  all  manner  of  felons  and  £  304  ] 
their  acceflbries,  may  by  ftatute  26  Hen.  VIII.  c.  6.  (con- 
firmed and  explained  by  34  &  35  Hen.  VIII.  c.  26.  \  75, 
76.)  be  indifted  and  tried  for  thofe  offences,  if  committed  in 
any  part''  of  Wales,  before  the  juftices  of  gaol-delivery  and 
of  the  peace  in  the  next  adjoining  county  of  England,  where 
the  king's  writ  runneth :  that  is,  at  prefent  in  the  county 
of  Hereford  or  Salop ;  and  not,  as  it  fhould  feem,  in  the 
county  of  Chefter  or  Monmouth :  the  one  being  a  county- 
palatine  where  the  king's  writ  did  not  run,  and  the  other  a 
part  of  Wales,  in  26  Hen.  VIII. '     Murders  alfo,  whether 
committed  in  England  or  in  foreign  parts'',  may  by  virtue 
of  the  ftatute  33  Hen.  VIII.  c.  23.  be  inquired  of  and  tried 
by  the  king's  fpecial  commifRon  in  any  (hire  or  place  in  the 
kingdom.     By  ftatute  10  &  11  W.  III.  c.  25.  all  robberies 
and  other  capital  crimes,  committed  in  Newfoundland,  may 
be  inquired  of  and  tried  in  any  county  in  England.    Offences 
againft  the  black  aft,  9  Geo.  I.  c.  22.,  may  be  inquired  of 
and  tried  in  any  county  in  England,  at  the  option  of  the 

*^-  Sua.  533.     8  Mod.  134.  ^  Ely's  cafe,  at  the  Old  Bailey^Dec. 

'  Sec  Hardr.  66.  17*0.  -  Roache's  cafe,  Dec.  1775. 

profecutor, 
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profecutor '.  So  felonies  in  deftroying  turnpikes,  or  works 
upon  navigable  rivers,  eredted  by  authority  of  parliament, 
may,  by  ftatutes  8  Geo.  II.  c.  20.  and  13  Geo.  III.  c.  84., 
be  inquired  of  and  tried  in  any  adjacent  county.  By  ftatute 
26  Geo.  II.  c.  19.  plundering  or  Healing  from  any  veflel  in 
diftrefs  or  wrecked,  or  breaking  any  (hip  contrary  to  12  Ann. 
.  ft.  2.  c.  18.*",  may  be  profecuted  either  in  the  county  where 
the  fa<ft  is  committed,  or  in  any  county  next  adjoining;  and, 
if  committed  in  Wales,  then  in  the  next  adjoining  Englifli 
county :  by  which  is  underftood  to  be  meant  fuch  Englifh 
county  as  by  the  ftatute  26  Hen.  VIII.  above-mentioned, 
had  before  a  concurrent  jurifdi£lion  with  the  great  feflions 
of  felonies  committed  in  Wales  ^.  Felonies  committed  out 
C  305  3  of  the  realm,  in  burning  or  deftroying  the  king's  (hips,  ma- 
gazines, or  ftores,  may  by  ftatute  12  Geo.  III.  c.  24.  be 
inquired  of  and  tried  in  any  county  of  England,  or  in  the 
place  where  the  offence  is  committed.  By  ftatute  13  Geo.  III. 
c.  63.  roifdemefnors  committed  in  India  may  be  tried  upon 
informations  or  indiftments  in  the  court  of  king's  bench  in 
England  j  and  a  mode  is  marked  out  for  examining  wit- 
nefles  by  commiffion,  and  tranfmitting  their  depofitions  to 
the  court.  But  in  general,  all  offences  muft  be  inquired  into 
as  well  as  tried  in  the  county  where  the  fadl  is  committed. 
Yet  if  larciny  be  committed  in  one  county,  and  the  goods 
carried  into  another,  the  offender  may  be  indi<fled  in  either  ; 
for  the  offence  is  complete  in  both".  Or  he  may  be  indifted 
in  England  for  larciny  in  Scotland,  and  carrying  the  goods 
with  him  into  England,  or  vice  verfd  ,•  or  for  receiving  in  one 
part  of  the  united  kingdom  goods  that  have  been  ftolen  in 
another  p.  But  for  robbery,  burglary,  and  the  like,  he  can  only 
be  indi£led  where  the  fa6l  was  adtuallycommitted  j  for  though 

'  So  held  by  all  the  judges,  H.  n  fey.     It  was  moved  in  arreft  of  judg- 

Geo.  HI.  in  the  cafe  of  Richard  Mortis  ment,    that  Cheftor    and     not    Salop 

on  a  cafe  referred  from  the  Old  Bailey,  was   the  next  adjoining  Englifli  coun- 

•"  See  page  445.  ty.     But   all    the   judges    (in    Mich. 

"  At    Shrewfbury    fumraer    affizes,  15  Geo.  IIL)  held   the  profecution  to 

1774,  Parry  and   Roberts   were  con-  be  regular. 


v'lAtd  of  plundering    a    veflel    which         °  1  Hal,  P.  C  507. 
was  wrecked  on  ihc    coaft    of  .\ngle-         *■  Stat.  13  Geo.  III.  c.  51. 

IS 


the 


Ch.  23.  Wrongs.  305 

the  carrying  away  and  keeping  of  the  goods  is  a  continuation 
of  the  original  taking,  and  is  therefore  larciny  in  the  fecond 
county,  yet  it  is  not  a  robbery  or  burglary  in  that  jurif- 
diftion.  And  if  a  perfon  be  indidied  in  one  county  for  larciny 
of  goods  originally  taken  in  another,  and  be  thereof  con- 
victed or  ftands  mute,  he  (hall  not  be  admitted  to  his  clergy ; 
provided  the  original  taking  be  attended  with  fuch  circum- 
ftances,  as  would  have  oufted  him  of  his  clergy  by  virtue  of 
any  ftatute  made  previous  to  the  year  1691  •*  (2). 

1  Stat,  as  Hen.  VIII.  c.  3.     3W.&M.  c.9.   ' 


(2)  The  ftatute  33  Hen.  VITI.  c.  23.  did  not  extend  to  accef- 
faries  before  the  faft  in  the  cafe  of  murder,  nor  to  the  crime  of  man- 
flaughter,  but  by  the  43  Geo.  III.  c.  113 .  J  6.  fuch  acceffaries  and 
perfons  indifted  for  manflaughter  may  be  tried  according  to  that 
ftatute  as  if  they  had  been  exprefsly  mentioned  in  it ;  and  a  perfon 
indi(^ed  under  it  for  murder  may  be  found  guilty  of  manflaughter. 

But  to  try  a  perfon  for  murder  in  any  county  in  which  it  has  not 
Keen  committed,  there  muft  not  only  be  a  fpecial  commiflion> 
but  the  perfon  tried  muft  have  been  previoufly  examined  before 
three  at  the  leaft  of  his  majefty's  privy  council.  33  Hen.  VIII. 
c.  23 .  Lieutenant-Colonel  Jofeph  Wall  was  tried  at  the  Old  Bailey, 
Jan.  13th,  1802,  under  this  ftatute,  for  a  murder,  by  a  cruel  punifh- 
ment,  committed  twenty  years  before  at  Goree,  in  Africa  He 
was  convifted  and  executed. 

By  the  24th  Geo.  III.  c.  25.  all  Britifh  fubjedts  holding  offices 
under  his  majefty,  or  the  Eaft  India  company,  may  be  brought  to 
condign  punifhment  for  extortion  and  other  mifdemeanours  commit  ted 
in  the  Eaft  Indies  upon  an  information  rnoved  in,  and  granted,  by 
the  court  of  king's  bench,  or  exhibited  by  the  attorney-general^ 
or  the  Eaft  India  company.  And  fuch  information  may  be  tried 
by  a  fpecial  commiflion,  in  which  the  commiffioners  fhall  be  three 
judges,  one  from  each  of  the  courts  at  Weftminfter,  four  peers,  and 
ftx  members  of  the  houfe  of  commons,  who  are  to  be  appointed 
according  to  the  fpecial  direftions  of  the  ftatute.  Thefe  commif- 
iioners  have  power  to  proceed,  and  to  pronounce  judgment  ac- 
cording to  the  common  law  of  England,  and  alfo  to  declare  the 
party  convifted  incapable  of  ferving  the  Eaft  India  company  j  and 
fuch  proceedings  and  judgment  fhall  be  final,  and  ihall  not  be 
queftioned  in  any  other  court. 

Vol.  IV,  C  e  By 
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When  the  grand  jury  have  heard  the  evidence,  if  they 
think  it  a  groundlefs  accufation,  they  ufed  formerly  to  en- 
dorfe  on  the  back  of  the  bill,  "  ignoramus  "  or,  we  know 
nothing  of  it ;  intimating,  that  though  the  fafts  might  pof- 
fibly  be  true,  that  truth  did  not  appear  to  them  :  but  now, 
tliey  affert  in  £ngli(h,  more  abfolutely,  "  not  a  true  bill ;"  or, 
(which  is  the  better  way)  "  not  found  ;"  and  then  the  party 
is  diiicharged  without  farther  anfwer.  But  a  frefh  bill  may 
afterwards  be  preferred  to  a  fubfequent  grand  jury.  If  they 
are  fatisfied  of  the  Irutli  of  the  accufation,  they  then  endorfe 
C  30<5  ]  "P°"  *^  "  ^  ^'^"^  ^^^ »"  antiently,  "  billa  vera."^     The  in- 

By  the  11  &  12  Geo.  III.  c.  12.  governors  and  commanders  in 
chief  might  be  profecuted  and  punifhed  by  the  court  of  king's 
bench,  or  by  a  fpecial  commifGon  in  England,  for  afts  of  oppref- 
iion  or  crimes  committed  in  coloBies  and  plantations  beyond  the 
feas. 

And  by  the  42  Geo.  III.  c.  85.  it  is  enaded,  that  if  any  perfon 
whatever  employed  in  the  fervice  of  his  majefty,  in  any  civil  or 
military  capacity  whatever,  fhall  commit  any  crime  or  offence  in  the 
execution  of  his  ofBce,  he  may  be  tried  for  it  in  England  upon  an 
indidiment,  or  upon  an  information  exhibited  by  the  attorney- 
general  ;  and  fuch  mifdemeanour  may  be  charged  to  have  been 
committed  in  the  county  of  Middlefex  ;  and  befides  the  puniHiment 
by  the  common  law  for  fuch  mifdemeanour,  the  court  of  king's 
bench  at  their  difcretion  may  adjudge  the  party  convifted  to  be 
incapable  of  ferving  his  majefty  or  of  holding  any  public  employ- 
ments The  ftatute  then  diredls  how  evidence  may  be  obtained 
abroad,  either  to  fupport  the  profecution,  or  the  defence  of  the 
party  profecuted. 

By  the 44  Geo.  III.  c.  92.  an  offender  may  be  indldled  in  any 
one  part  of  the  United  Kingdom  for  larciny  committed  in  any 
other  part,  if  he  has  carried  the  ftolen  money,  cattle,  or  goods 
into  that  part  in  which  he  is  indifted,  and  he  may  be  indided  for 
receiving  ftolen  goods,  knowing  them  to  have,  been  ftolen  in  that 
part  of  the  United  King-^ora  in  which  he  receives  them,  though 
they  have  been  ftolen  in  another  part. 

By  I  Jac.  I.  c.  1 1,  a  perfon  charged  with  polygamy  may  be  tried 
either  in  the  county  where  the  offence  was  committed,  or  where . 
the  offender  was  apprehended. 

didment 
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difbment  Is  then  fald  to  be  found,  and  the  party  ftands  in- 
didled.  But  to  find  a  bill  there  muft  at  leaft  twelve  of  the 
jury  agree  :  for  fo  tender  is  the  law  of  England  of  the  lives 
of  the  fubje£ts,  that  no  man  can  be  convi6led  at  the  fuit  of 
the  king  of  any  capital  offence,  unlefsby  the  unanimous  voice 
of  twenty-four  of  his  equals  and  neighbours :  that  is,  by 
twelve  at  leaft  of  the  grand  jury,  in  the  firft  place,  aflenting 
to  the  accufation  J  and  afterwards,  by  the  whole  petit  jury, 
of  twelve  m*ore,  finding  him  guilty  upon  his  trial.  But  if 
twelve  of  the  grand  jury  aflent,  it  is  a  good  prefentment, 
though  fome  of  the  reft  difagree"".  And  the  indictment, 
when  fo  found,  is  publicly  delivered  into  court. 

Indictments  muft  have  a  precife  and  fufficient  certainty. 
By  ftatute  i  Hen.  V.  c.  5.  all  indi£lments  muft  fet  forth  the 
chriftian  name,  firname,  and  addition  of  the  ftate,  and  degree, 
myftery,  town,  or  place,  and  the  county  of  the  offender :  and 
all  this  to  identKy  his  per/on.     The  timey  T^nd  place y  are  alfo 
to  be  ascertained  by  naming  the  day,  and  townftiip,  in  which 
the  fa£t  was  committed  :•  though  a  miftake  in  thefe  points  is 
in  general  not  held  to  be  material,  provided  the  time  be  laid 
previous  to  the  finding  of  the  indi£lment,  and  the  place  to  be 
within  the  jurifdltftlon  of  the  court ;   unlefs  where  the  place 
is  laid,  not  merely  as  a  venue,  but  as  part  of  the  defcriptlon 
•of  the  fa6l  S     But  fometlmes  the  time  may  be  very  material, 
where  there  is  any  fituation  in  point  of  time  affigned  for  the 
profecution  of  offenders :  as  by  the  ftatute  7  Will.  III.   c.  3. 
which  enafts,  that  no  profecution  fliall  be  had  for  any  of  the 
treafons  or  mifprifions  therein  mentioned,  (except  an  aflafii- 
nation  defigned  or  attempted  on  the  perfon  of  the  king,) 
imlefs  the  bill  of  indldlment  be  found  within  three  years 
after  the  off'ence  committed  * :  and,  in  cafe  of  murder,  the 
time  of  the  death  muft  be  laid  within  a  year  and  a  day  after 
the  mortal  ftroke  was  given.     The  offence  itfelf  muft  alfo  be 
fet  forth  with  dearnefs  and  certainty  j  and  in  fome  crimes 
particular  words  of  art  muft  be  ufed,  which  are  fo  appropri- 
ated by  the  law  to  exprefs  the  precife  idea  which  i^  entertains 

"■  2  Hal  P.  C.  161.  '2  Hawk.  P.  C.  435.  *  Fort.  249. 
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of  the  offence,  that  no  other  words,  however  fynonymous  they 
may  feem,  are  capable  of  doing  it.    Thus,  in  treafon,  the  fads 
muft  be  laid  to  be  done,  "  treafonably  and  againft  his  alle- 
"  glance  ;"   antiently,    "  proditorie  et    contra  ligeantiae  fuae 
"  debJtum :"  elfe  the  indiclment  is  void.     In  indidlments  for 
murder,  it  is  necefFary  to  fay  that  the  party  indicted   "  mur- 
«  dered,"  not  "  killed,"  or  «'  flew,"  the  other  ;  which  till  the 
late  ftatute  was  expreiTed  in  Latin  by  the  word  "  murdraiiit^J" 
In  all  indiftments  for  felonies,  the  adverb  "  felonioufly,"  «*/.•'- 
"  lonicey*  mufl  be  ufed  ;  and  for  burglaries  alfo,  "  burg/ariierf' 
or  in  Engllfli,  "  burglarioufly :"  and  all  thefe  to  afcertain  the 
intent.      In  rapes,    the  word  **  rapuit^^*  or   "  ravifhed,"  is 
neceffary,  and  muft  not  be  exprefled  by  any  periphrafis ;  in 
order  to  render  the  crime  certain.     So  in  larcinies  alfo,  the 
words  *^  felonice  cepit  et  afporiavitf  felonioufly  took  and  carried 
**  away,"  are  neceffary  to  every  indictment;  for  thefe  only 
can  exprefs  the  very  offence.     Alfo  in  indi£lments  for  mur- 
der, the  length  and  depth  of  the  wound  (hould  in  general  be 
expreiTed,  in  order  that  it  may  appear  to  the  court  to  have 
been  of  a  mortal  nature  :  but  if  it  goes  through  the  body, 
then  its  dimenfions  are  immaterial,  for  that  is  apparently 
fufllcient  to  have  been  the  caufe  of  the  death.     Alfo,  where 
a  limb,  or  the  like,  is  abfolutely  cut  off,  there  fuch  defcrip- 
tion  is  impoffible  ".     Laftly,  in  indictments,  the  valtte  of  the 
thing,  which  is  the   fubjedl  or  inftrument  of  the  offence, 
muft  fometimes  be  expreffed.     In  indi£lments  for  larcinies 
this  is  neceffary,  that  it  may  appear  whether  it  be  grand  or 
petit  larciny ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy ;  in  homicide  of  all  forts  it  is  neceffary  ;  as  the  wea- 
pon with  which  it  is  committed  is  forfeited  to  the  king  as  a 
deodand. 

The  remaining  methods  of  profecution  are  without  any 
previous  finding  by  a  jury,  to  fix  the  authoritative  ft  amp  of 
verlfimilitude  upon  the  accufatlon.  One  of  thefe  by  the 
common  law,  was  when  a  thief  was  taken  toith  the  mainourt 

'  See  VoL  IIL  pag.  311.  ^  5  Rep.  laa. 
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that  is,  with  the  thing  ftolen  upon  him  in  manu.  For  he 
might,  when  fo  AeiQ^keA  Jlagrante  deli&Oy  be  brought  into 
court,  arraigned,  and  tried,  without  indi£lment :  as  by  the 
Danifli  law  he  might  be  taken  and  hanged  upon  the  fpot,  [  308  ] 
without  accufation  or  trial  "*.  But  this  proceeding  was  taken 
away  by  feveral  ftatutes  in  the  reign  of  Edward  the  third  * : 
though  in  Scotland  a  fimilar  procefs  remains  to  this  day  y. 
So  that  the  only  fpecies  of  proceeding  at  the  fuit  of  the 
king,  without  a  previous  indiftment  or  prefentment  by  a 
grand  jury,  now  feems  to  be  that  of  information* 

III.  Informations  are  of  two  forts ;  firft,  thofe  which 
are  partly  at  the  fuit  of  the  king,  and  partly  at  that  of  a  fub- 
je<fl :  and  fecondly,  fuch  as  are  only  in  the  name  of  the  king. 
The  former  are  ufually  brought  upon  penal  ftatutes,  which 
inflidl  a  penalty  upon  convlftion  of  the  offender,  one  part  to 
the  ufe  of  the  king,  and  another  to  the  ufe  of  the  informer ; 
and  are  a  fort  of  qui  tarn  actions,  (the  nature  of  which  was 
explained  in  a  former  volume  %)  only  carried  on  by  a  criminal 
inftead  of  a  civil  procefs  :  upon  which  I  fliall  therefore  only 
obferve,  that  by  the  ftatute  31  Eliz.  c.  5.  no  profecution 
upon  any  penal  ftatute,  the  fuit  and  benefit  whereof  are  li- 
mited in  part  to  the  king  and  in  part  to  the  profecutor,  can 
be  brought  by  any  common  informer  after  one  year  is  ex- 
pired fince  the  commlflion  of  the  offence ;  nor  on  behalf  of 
the  crown  after  the  lapfe  of  two  years  longer;  nor,  where 
the  forfeiture  is  originally  given  only  to  the  king,  can  fuch 
profecution  be  had  after  the  expiration  of  two  years  from, 
the  commifhon  of  the  offence. 

The  informations  that  are  exhibited  in  the  name  of  the 
king  alone,  are  alfo  of  two  kinds :  firft,  thofe  which  are- 
truly  and  properly  his  own  fuits,  and  filed  ex  officio  by  his  , 
own  immediate  officer,  the  attorney-general ;  fecondly,  thofe 
in  which,  though  the  king  is  the  nominal  profecutor,  yet  it 

*  Stiernh.  dejure  Sueon,  /.J.  c.5.  ^  Lord  Xaims,  I.  331. 

'  Z  Hal.  P.  C.  I4<?.  "^  See  Vol,  III.  pag.  i6j. 
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is  at  the  relation  of  feme  private  perfon  or  common  informer; 
and  they  are  filed  by  the  king's  coroner  and  attorney  in  the 
court  of  king's  bench,  ufually  called  the  mafter  of  the  crown- 
ofEce,  who  is  for  this  purpofe  the  (landing  officer  of  the 
public.     The  objects  of  the  king's  own  profecutions,  filed 
ex  ojicio  by  his  own  attorney-general,  are  properly  fuch  enor- 
C  309  J  mous  mifdemefnors,  as  peculiarly  tend  to  difturb  or  endanger 
his  government,  or  to  moleft  or  affront  him  in  the  regular 
difcharge  of  his  royal  fun£f:ions.     For  offences  fo  high  and 
dangerous,  in  the  punifhment  or  prevention  of  which  a  mo- 
ment's delay  would  be  fatal,  the  law  has  given  to  the  crown 
the  power  of  an  immediate  profecution,  without  waiting  for 
any  previous  application  to  any  other  tribunal :  which  power, 
thus  neceflary,  not  only  to  the  eafe  and  fafety,  but  even  to  the 
very  exiftence  of  the  executive  magiflrate,  was  originally  re- 
ferved  in  the  great  plan  of  the  Englifh  conflitution,  wherein 
provifion  is  wifely  made  for  the  due  prefervationof  all  it's  parts. 
The  obje£ls  of  the  other  fpecies  of  informations,  filed  by  the 
mailer  of  the  crown-office  upon  the  complaint  or  relation  of 
a  private  fubjedt,  are  any  grofs  and  notorious  mifdemefnors, 
riots,  batteries,  libels,  and  other  immoralities  of  an  atrocious 
kind  %  not  peculiarly  tending  to  diflurb  the  government,  (for 
thofe  are  left  to  the  care  of  the  attorney-general,)  but  which, 
on  account  of  their  magnitude  or  pernicious  example,  de- 
ferve  the  moft  public  animadverfion.     And  when  an  inform- 
ation is  filed,  either  thus,  or  by  the  attorney-general  ex 
cfficioy  it  muft  be  tried  by  a  petit  jury  of  the  county  where  the 
offence  arifes :  after  which,  if  the  defendant  be  found  guilty, 
the  court  muft  be  reforted  to  for  his  punifhment  (3).  • 

•  %  Hawk.  P.  C.  a6a 


(3)  If  an  information,  or  an  indiftment  for  a  mifdemeanour  re- 
moved into  the  court  of  king's  bench  by  certiorarit  be  not  of  fuch 
importance  as  to  be  tried  at  the  bar  of  the  court,  it  is  fent  down 
by  writ  of  nl/t  print  into  the  county  where  the  crime  is  charged 
to  have  been  committed,  and  it  is  there  tried  either  by  a  common 
or  a  fpecial  jury,  hke  a  record  in  a  civil  adion ;  and  if  the  de- 
fendant 
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There  can  be  no  doubt  but  that  this  mocie  of  profecu^ 
tion  by  information,  (or  fuggeftion,)  filed  on  record  by  the 
king's  attorney-general,  or  by  his  coroner  or  mailer  of  the 
crown-office  in  the  court  of  king's  bench,  is  as  antient  as  the 
common  law  itfelf ''.  For  as  the  king  was  bound  to  pro- 
fecute,  or  at  leaft  to  lend  the  fanftion  of  his  name  to  a  profe^- 
cutor,  whenever  the  grand  jury  informed  him  upon  their  oaths 
that  there  was  a  fufficient  ground  for  inftituting  a  criminal 
fuit :  fo,  when  thefe  his  immediate  officers  were  otherwife 
fufficiently  aflured  that  a  man  had  committed  a  grofs  mif- 
demefnor,  either  perfonally  againft  the  king  or  his  govern- 
ment, or  againft  the  public  peace  and  good  order,  they  were 

"  I,  Show.  il8. 


fendant  is  found  guilty,  he  muft  afterwards  receive  judgment  from 
the  court  of  king's  bench.  But  where  an  indiftment  for  treafon 
or  felony  is  remoYed  by  certiorari,  the  law  upon  the  fubjeft  feems 
to  be  fully  ftated  by  Lord  Hale  in  the  two  following  feftions. 
2P.C.41. 

**  As  to  an  indiftment  of  felony  or  treafon  removed  out  of  the 
**  county  by  certiorari^  and  the  party  pleading,  the  record  is  fent 
**  down  by  ni/i prius  to  be  tried  ;  the  judges  of  nifi  prius  may 
*'  upon  that  record  proceed  to  trial,  and  judgment,  and  execution, 
•*  as  if  they  were  juftices  of  gaol-delivery  by  virtue  of  the  ftatute 
"  of  14  Hen.  VL  cap.  i. 

**  But  if  there  were  any  queftion  upon  that  ftatute,  yet  the 
*<  ftatute  of  6  Hen.  Fill.  cap.  6.  which  extends  to  all  juftices  and 
**  commiifioners,  as  well  of  thofe  of  gaol-delivery  and  of  the 
**  peace,  enables  the  court  of  king's  bench  to  fend  to  them  the 
*'  very  record  itfelf,  and  by  a  fpecial  writ  or  mandate  to  command 
**  them  to  proceed  to  trial  and  judgment,  upon  fuch  iflue  joined  ; 
**  as  they  may  command  the  juftices,  before  whom  the  indift- 
**  ment  was  taken,  to  proceed  to  hear  and  determine  the  fame,  if 
"  no  fuch  iflue  were  joined."  See  Sir  Myles  Stapleton's  cafei 
Raym.  376. 

If  the  treafon  or  felony  is  to  be  tried  at  niji  prius  under  the 
14  Hen.  VI.  c.  I.  then  the  court  fends  a  tranfcript  of  the  record, 
and  not  the  record  itfelf.    2  HaL  P.  C  3 .   4  Co.  74. 
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at  liberty,  without  waiting  for  any  farther  intelligence,  to 
X  convey  that  information  to  the  court  of  king's  bench  by  a 

L  3^0  3  fuggeftion  on  record,  and  to  carry  on  the  profecution  in  his 
majefty's  name.  But  thefe  informations  (of  every  kind)  are 
confined  by  the  conftitutional  law  to  mere  mifdemefnors 
only :  for,  whenever  any  capital  offence  is  charged,  the  fame 
law  requires  that  the  accufation  be  warranted  by  the  oath  of 
twelve  men,  before  the  party  fhall  be  put  to  anfwer  it. 
And,  as  to  thof©  offences,  in  which  informations  were  al- 
lowed as  well  as  indictments,  fo  long  as  they  were  confined 
to  this  high  and  refpe£table  jurifdij^ion,  and  were  carried  on 
in  a  legal  and  regular  courfe  in  his  majeily's  court  of  king's 
bench,  the  fubje£t  had  no  reafon  to  complain.  The  fame 
notice  was  given,  the  fame  procefs  was  ifTued,  the  fame  pleas 
were  allowed,  the  fame  trial  by  jury  was  had,  the  fame 
judgment  was  given  by  the  fame  judges,  as  if  the  profecution 
had  originally  been  by  indictment.  But  when  the  flatute 
3  Hen.  VII.  c.  i.  had  extended  the  jurifdi£lion  of  the  court 
•of  flar-chamber,  the  members  of  which  were  the  fole  judges 
of  the  law,  the  faft,  and  the  penalty  ;  and  when  the  flatute 
1 1  Hen.  VII.  c.  3.  had  permitted  informations  to  be  brought 
by  any  informer  upon  any  penal  flatute,  not  extending  to 
life  or  member,  at  the  affizcs  or  before  the  juftices  of  the 
peace,  who  were  to  hear  and  determine  the  fame  according 
to  their  own  difcretion  ;  then  it  was,  that  the  legal  and  or- 
derly jurifdiCtion  of  the  court  of  king's  bench  fell  into  difufe 
and  oblivion,  and  Empfon  and  Dudley  (the  wicked  inflru- 
ments  of  king  Henry  VII,),  by  hunting  out  obfolete  penal- 
ties, and  this  tyrannical  mode  of  profecution,  with  other  op- 
prefTive  devices  %  continually  haraffed  the  fubje£l  and  fhame- 
fuUy  enriched  the  crown.  The  latter  of  thefe  a£ls  was  foon 
indeed  repealed  by  ftatute  1  Hen.  VIII.  c.  6.  but  the  court 
of  flar-chamber  continued  in  high  vigour,  and  daily  increaf- 
ing  its  Authority,  for  more  than  a  century  longer ;  till  finally 
abolilhed  by  ftatute  16  Car.  I.  c.  10. 

f  J  And.  157. 
,i-  Upon 
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Upon  this  diflblution  the  old  common  law  ^  authority  of 
the  court  of  king's  bench,  as  the  cuftos  morum  of  the  nation, 
being  found  neceffary  to  refide  fomewhere  for  the  peace  and 
good  government  of  the  kingdom,  was   again  revived   in 
pradice  ^.     And  it  is  obfervable,  that  in  the  fame  aft  of  [  3 1 1  3 
parliament  which  abolifiied  the  court  of  ftar-chamber,  a  con- 
viftion  by  information  is  exprefsly  reckoned  up,  as  one  of 
the  legal  modes  of  conviftion  of  fuch  perfons   as  Ihould 
offend  a  third  time  againft  the  provifions  of  that  ftatute  ^     It 
is  true,  fir  Matthew  Hale,  who  prefided  in  this  court  foon 
after  the  time  of  fuch  revival,  is  faid  ^  to  have  been  no  friend 
to  this  method  of  profecution :  and,  if  fo,  the  reafon  of  fuch 
his  diflike  was  probably  the  ill  ufe  which  the  mafter  of  the 
crown-ofEce  then  made  of  his  authority,  by  permitting  the 
fubjedl  to  be  harafled  with  vexatious  informations,  when- 
ever applied  to  by  any  malicious  or  revengeful  profecutor  ; 
rather  than  his  doubt  of  their  legality,  or  propriety  upon 
urgent  occafions  *•.     For  the  power  of  filing  informations, 
without  any  controul,  then  refided  in  the  breaft  of  the  mafter : 
and,  being  filed  in  the  name  of  the  king,  they  fubjefted  the 
profecutor  to  no  cofts,  though  on  trial  they  proved  to  be 
groundlefs.     This  opprefilve  ufe  of  them,  in  the  times  pre- 
ceding the  revolution,  occafioned  a  ftruggle,  foon  after  the 
acceffion  of  king  William ',  to  procure  a  declaration  of  their 
illegality  by  the  judgment  of  the  court  of  king's  bench.    But 
fir  John  Holt,  wh«  then  prefided  there,  and  all  the  judges, 
were  clearly  of  opinion,  that  this  proceeding  was  grounded 
on  the  common  law,   and  could    not  be  then  impeached. 
And,  in  a  few  years  afterwards,  a  more  temperate  remedy 
was  applied  in  parliament,  by  ftatute  4  &  5  W.  &  M.  c.  18. 
which  enafts,  that  the  clerk  of  the  crown  Ihall  not  file  any 
-  information  without  exprefs  direftion  from  the  court  of  king's 
bench ;   and  that  every  profecutor,   permitted  to  promote 

•^  5  Mod.  464.  K  5  Mod. 460. 

'  Styl.  Rep.  217.  245.      Styl.  pra£l.         *■  l  Saund.  301.     I  Sid.  174. 
Reg.  tit.  Information,  pag.  187.  (edit.         '  M.  i  W.  &M.  5  Mod.  459.  dlomb. 

1657.)     2  Sid,  71.    I  Sid.  152.  141.    Far,  361.     1  Show.  106. 

^.  Stat,  16  Car.  I.  c.jo.§6. 
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fuch  information,  (hall  give  fecurity  by  a  recognizance  of 
twenty  pounds  (which  now  feems  to  be  too  fmall  a  fum)  to 
profecute  the-  fame  with  effect ;  and  to  pay  cofts  to  the  de- 
fendant, in  cafe  he  be  acquitted  thereon,  unlefs  the  judge, 
who  tries  the  information,  (hall  certify  there  was  reafonable 
caufe  for  filing  it  ;  and,  at  all  events,  to  pay  cofts,  unlefs 
[  312  3  the  information  (hall  be  tried  within  a  year  after  iflue  joined. 
But  there  is  a  provifo  in  this  aft,  that  it  fhall  not  extend  to 
any  other  informations  than  thofe  which  are  exhibited  by 
the  mafter  of  the  crown  office :  and,  confequently,  inform- 
ations at  the  king's  own  fuit,  filed  by  his  attorney-general,  are 
no  way  reftrained  thereby. 

There  is  one  fpecies  of  informations,  ftill  farther  regu- 
lated by  ftatute  9  Ann.  c.  20.  viz.  thofe  in  the  nature  of  a 
writ  of  quo  warranto  ,•  which  was  fhewn,  in  the  preceding 
volume'',  to  be  a  remedy  given  to  the  crown  againft  fuch  as 
had  ufurped  or  intruded  into  any  office  or  franchife.  The 
modern  information  tends  to  the  fame  purpofe  as  the  antient 
writ,  being  generally  made  ufe  of  to  try  the  civil  rights  of 
fuch  franchifes ;  though  it  is  commenced  in  the  fame  manner 
as  other  informations  are,  by  leave  of  the  court,  or  at  the  will 
of  the  attorney-general :  being  properly  a  criminal  profecu- 
.  tion,  in  order  to  fine  the  defendant  for  his  ufurpation,  as  well 
as  to  ouft  him  from  his  office  ;  yet  ufually  confidered  at  pre- 
fent  as  merely  a  civil  proceeding  (4). 

These  are  all  the  methods  of  profecution  at  the  fuit  of  the 
king.  There  yet  remains  another,  which  is  merely  at  the 
fuit  of  the  fubjeft,  and  is  called  an  appeal. 

k  See  Vol.  III.  p.a6a. 


(4)  Becaufe  an  information  in  the  nature  of  a  quo  warranto  is 
confidered  merely  as  a  civil  proceeding,  the  court  of  king's  bench 
will  grant  a  new  trial,  though  the  verdift  fhould  have  been  given 
to  the  defendant.     2  T.  R.  484. 

IV.  An 
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IV.  An  appeal,  in  the  fenfe  wherein  it  is  here  ufed,  does 
not  fignify  any  complaint  to  a  fuperior  court  of  an  injuftice 
done  by  an  inferior  one,  which  is  the  general  ufe  of  the  word ; 
but  it  here  means  an  original  fuit,  at  the  time  of  it's  firft  com- 
mencement ^  An  appeal  therefore,  when  fpoken  of  as  a 
criminal  profecution,  denotes  an  accufation  by  a  private  fub- 
je£l:  againft  another,  for  fome  heinous  crime  ;  demanding 
punilhment  on  account  of  the  particular  injury  fufFered, 
rather  than  for  the  offence  againft  the  public.  As  this  method 
of  profecution  is  ftill  in  force,  I  cannot  omit  to  mention  it : 
but  as  it  is  very  little  in  ufe,  on  account  of  the  great  nicety 
required  in  conducing  it,  I  (hall  treat  of  it  very  briefly  j  re-  [  313  3 
ferring  the  ftudent  for  more  particulars  to  other  more  volu- 
minous compilations  ™. 

This  private  procefs,  for  the  punilhment  of  public  crimes, 
had  probably  its  original  in  thofe  times  when  a  private  pe- 
cuniary fatisfaftion,  called  a  weregildf  was  conftantly  paid  to 
the  party  injured,  or  his  relations,  to  expiate  enormous  of- 
fences. This  was  a  cuftom  derived  to  us,  in  common  with 
other  northern  nations ",  from  our  anceftors,  the  antient 
Germans  ;  among  whom,  according  to  Tacitus  °,  **  luitur 
**  homicidium  certo  armentorum  ac  pecorum  numero ;  recipitque 
"  JatisfaElionem  univerfa  dotnus  p."  In  the  fame  manner  by 
the  Irifh  Brehon  law,  in  cafe  of  murder,  the  Brehon  or 
judge  was  U'fed  to  compound  between  the  murderer  and 
the  friends  of  the  deceafed  who  profecuted  him,  by  caufing 
the  malefaftor  to  give  unto  them,  or  to  the  child  or  wife 
of  him  that  was  flain,  a  recompence  which  they  called  an 
er'iach  \     And  thus  we  find  in  our  Saxon  laws  (particularly 

It  is   derived    from    the    French,        p  And    in    another    place,    [c.  la.) 

"  appeller"  the  verb  active,  which  fig-  «  Deliffh,  fro  modo  poenarum^  equorum 

nifies  to  call  upon,  furamon,  or  challenge  "  pecorumque  tiumera  coit-viSi  mulSan- 

cne  ;  and  not  the  verb  neuter,  which  "  tur.     Pars  mulHae  regi  vel  civHati ; 

fignifies  the  fame  as  the  ordinary  fenfe  "  part  ipft  quivindicaturtvel propinqu'u 

of"  appeal"  in  £ngli(h.  «  ejuty  exfolvitur." 

a  Hawk.  P.  C.  ch .  23.  q  Spenfer's  State  of  Ireland,  p.  15 1 3. 


Stiemh.  dejure  Suion.  1. 3.  f .  4.  edit.  Hughes. 

de  M.  G.  c.ii. 
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thofe  of  king  Athelftan  ^)  the  feveral  weregilds  for  homicide 
cftabliflied  in  progreffive  order  from  the  death  of  the  ceorl  or 
peafant,  up  to  that  of  th6  king  himfelf '.  And  in  the  laws 
of  king  Henry  I.  *-,  we  have  an  account  of  what  other  of- 
fences were  then  redeemable  by  weregild,  and  what  were 
not  fo  ".  As  therefore  during  the  continuance  of  this  cuftom, 
t  314  ]  a  procefs  was  certainly  given,  for  recovering  the  weregild  by 
the  party  to  whom  it  was  due ;  it  feems  that,  when  thefe  of- 
fences by  degrees  grew  no  longer  redeemable,  the  private 
procefs  was  ftill  continued,  in  order  to  infure  the  infli£lion 
of  puniihment  upon  the  offender,  though  the  party  injured 
was  allowed  no  pecuniary  compenfation  for  the  oflFence. 

But,  though  appeals  were  thus  in  the  nature  of  profecu- 
tions  for  fome  atrocious  injury  committed  more  immediately 
againft  an  individual,  yet  it  alfo  was  antiently  permitted,  that 
any  fubje£t  might  appeal  another  fubjecl  of  high  treafon, 
either  in  the  courts  of  common  law  ",  or  in  parliament,  or 
(for  treafons  committed  beyond  the  feas)  in  the  court  of  the 
high  conftable  and  marfhal.  The  cognizance  of  appeals  in 
the  latter  ftill  continues  in  force  ;  and  fo  late  as  163 1  there 
was  a  trial  by  battel  awarded  in  the  court  of  chivalry,  on  fuch 
an  appeal  of  treafon  ' :  but  that  in  the  firft  was  virtually  abo- 
liflied  y  by  (he  ftatutes  5  Edw.  III.  c.  9.  and  25  Edw.  III. 
C.  24.,  and  in  the  fecond  exprefsly  by  ftatute  i  Hen.  IV.  c.  14. 
So  that  the  only  appeals  now  in  force,  for  things  done  within 
the  realm,  are  appeals  of  felony  and  mayhem. 

"■  JuJU.  Civit,  Lu>iJ.Wi\k.ji,  profecuted  by  the  officers  of  the  go- 
*  The  weregild  of  a  ceorl  was  a66  vernment,  as  with  us.  It  is  the  bufi- 
thryfmas,  that  of  the  king  30,000;  nefs  of  the  next  relations,  and  thtm 
each  thryfma  being  equal  to  about  a  only,  to  revenge  the  (laughter  of  their 
(hilling  of  our  prefenl  money.  The  kinl'men  ;  and  if  they  rather  choofe 
vrcregild  of  a  fubjeft  was  paid  entirely  (as  they  generally  do)  to  compound 
to  the  relations  of  the  party  flaiii ;  but  the  matter  for  money,  nothing  more 
that  of  the  king  was  divided ;  one  half  is  faid  about  it.  (Lady  M.  W.  Men- 
being  paid  to  the  public,  the  other  to  tague,  lett.42.) 
the  royal  family.  *  Britt,  c  iz. 

«  c.  12.  *  By  Donald  lord  Rea  againd  David 

"  In   Turkey  this  principle  is  ftill  Ramfey.  (Rufhw.  vol.  a.  paxta.  p.us  ) 
'                 cariicd  fo  far,  that  eveu  murder  is  never        ^  I  Hal.  P.  C. 349. 

An 
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An  appeal  oi  felony  may  be  brought  for  crimes  committed 
either  againft  the  parties  themfelves,  or  their  relations.  The 
crimes  againft  the  parties  themfelves  are  larcinyi  rape^  and 
arfon.  And  for  thefe,  ias  well  as  for  mayhem,  the  perfons 
robbed,  ravilhed,  maimed,  or  whofe  houfes  are  burnt,  may 
inftitute  this  private  procefs.  The  only  crime  againft  one's 
relation,  for  which  an  appeal  can  be  brought,'is  that  of  killing 
him,  by  either  murder  or  manllaughter.  But  this  cannot 
be  brought  by  every  relation  :  but  only  by  the  wife  for  the 
death  of  her  huftiand,  or  by  the  heir  male  for  the  death  of 
his  anceftor  ;  which  heirfhip  was  alfo  confirmed,  by  an  or- 
dinance of  king  Henry  the  firft,  to  the  four  neareft  degrees  of 
blood  ^.  It  is  given  to  the  wife  on  account  of  the  lofs  of  her 
huftjand :  therefore,  if  (he  marries  again,  before  or  pending 
her  appeal,  it  is  loft  and  gone ;  or,  if  fhe  marries  after  judg- 
ment, ftie  (hall  not  demand  execution.  The  heir,  as  was 
faid,  muft  alfo  be  heir  male,  and  fuch  a  one  as  was  the  next 
heir  by  the  courfe  of  the  common  law,  at  the  time  of  the  [  315  3 
killing  of  the  anceftor.  But  this  rule  has  three  exceptions  : 
I .  If  the  perfon  killed  leaves  an  innocent  wife,  (he  only  and 
not  the  heir,  (hall  have  the  appeal :  2.  If  there  be  no  wife, 
and  the  heir  be  accufed  of  the  murder,  the  perfon,  who  next 
to  him  would  have  been  heir  male,  (hall  bring  the  appeal : 
3.  If  the  wife  kills  her  hu(band,  the  heir  may  appeal  her  of 
the  death.  And,  by  the  ftatute  of  Gloucefter,  6  Edw.  I. 
c.  9.  all  appeals  of  death  muft  be  fued  within  a  year  and  a 
day  after  the  completion  of  the  felony  by  the  death  of  the 
party :  which  feems  to  be  only  declaratory  of  the  old  com- 
mon law :  for  in  the  Gothic  conftitutions  we  (ind  the  fame 
**  praefcrtptio  annalisy  quae  currit  adverfus  aSlorenty  ft  de  homi- 
*'  cida  ei  non  conflet  intra  annum  a  caede  facfoy  nee  quenquam 
"  interea  arguat  et  accifet  ^." 

These  appeals  may  be  brought  previous  to  any  indift- 
mcnt :   and  if  the  appellee  be  acquitted  thereon,  he  cannot 

-  Mirr.  c.  a.  §  7.  »  Stiernh.  de  jure  Goib.  i  3,  r.  4. 

.     be 
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be  afterwards  indifted  for  the  fame  offence.     In  like  manner 
as  by  the  old  Gothic  conftitution,  if  any  offender  gained  a 
verdict  in  his  favour,  when  profecuted  by  the  party  injured, 
he  was  alfo  underftood  to  be  acquitted  of  any  crown  profe- 
cution  for  the  fame  offence  *• :    but,  on  the  contrary,  if  he 
made  his  peace  with  the  king,  ftill  he  might   be  profecuted 
at  the  fuit  of  the  party.     And  fo,  with  us,  if  a  man  be  ac- 
quitted on  an  indidtment  of  murder,  or  found  guilty,  and 
pardoned  by  the  king,  ftill  he  ought  not  (in  ftriftnefs)  to  go 
at  large,  but  be  imprifoned  or  let  to  bail  till  the  year  and  day 
be  paft,  by  virtue  of  the  ftatute  3  Hen.  VII.  c.  i.  in  order  to 
be  forthcoming  to  anfwer  any  appeal  for   the   fame  felony, 
not  having  as  yet  been  puniflied  for  it,  though,  if  he  hath 
been  found  guilty  of  manflaughter  on  an  indictment,  and 
hath  had  the  benefit  of  clergy,  and  fuiFered  the  judgment  of 
the  law,  he  cannot  afterwards  be  appealed ;  for  it  is  a  maxim 
in  law,   that  **  nemo  bis  punitur  pro  eodem  deJiBo"      Before 
this  flatute  was  made,  it  was  not  ufual  to  indift  a  man  for 
homicide  within  the  time   limited  for  appeals ;  which  pro- 
duced very  great  inconvenience,  of  which  more  hereafter  ^. 

[  316  ]  If  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the 
ftatute  of  Weftm.  2.  13  Edw.  I.  c.  12.)  Ihall  fuffer  one  year's 
imprifonment,  and  pay  a  fine  to  the  king,  befides  refti- 
tution  of  damages  to  the  party  for  the  imprifonment  and 
infamy  which  he  has  fuftained:  and,  if  the  appellor  be  inca- 
pable to  make  reftitution,  his  abettors  fhall  do  it  for  him, 
and  alfo  be  liable  to  imprifonment.  This  provifion,  as  was 
forefeen  by  the  author  of  Fleta  **,  proved  a  great  difcourage- 
ment  to  appeals ;  fo  that  thenceforward  they  ceafed  to  be  in 
common  ufe. 

If  the  appellee  be  found  guilty  he  fhall  fuffer  the  fame 
judgment,  as  if  he  had  been  convicted  by  indictment :    but 

^  Stiern.  dejure  Goth.  /.  I.  c.J.  "  /.  I.  c  34.  §  48. 

'  See  pag.  335. 

i^  with 
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with  this  remarkable  difference  ;  that  on  an  indiftment,  ^ 
which  is  at  the  fuit  of  the  king,  the  king  may  pardon  and 
remit  the  execution ;  on  an  appeal,  which  is  at  the  fuit  of 
a  private  fubje£l,  to  make  an  ^ atonement  for  the  private 
wrong,  the  king  can  no  more  pardon  it,  than  be  can  remit 
the  damages  recovered  on  an  adlion  of  battery  *".  In  like 
manner  as,  while  the  weregild  continued  to  be  paid  as  a  fine 
for  homicide,  it  could  not  be  remitted  by  the  king's  autho- 
rity ^  And  the  antient  ufage  was,  fo  late  as  Henry  the 
fourth's  time,  that  all  the  relations  of  the  flain  fliould  drag 
the  appellee  to  the  place  of  execution  ^t  a  cuftom  founded 
upon  that  favage  fpirit  of  family  refentment,  which  prevailed 
univerfally  through  Europe  after  the  irruption  of  the  northern 
nations,  and  is  peculiarly  attended  to  in  their  feveral  codes 
of  law ;  and  which  prevails  even  now  among  the  wild  and 
untutored  inhabitants  of  America  :  as  if  the  finger  of  nature 
had  pointed  it  out  to  mankind,  in  their  rude  and  unculti- 
vated Hate''.  However,  the  puniftiment  of  the  offender 
may  be  remitted  and  difcharged  by  the  concurrence  of  all 
parties  interefled ;  and  as  the  king  by  his  pardon  may  fruf- 
trate  an  indictment,  fo  the  appellant  by  his  releafe  may  dif- 
charge  an  appeal ' ;  "  nam  quilibet  potefl  retjunciare  juri  profe 
«  introduBo  {$)." 

These  are  the  feveral  methods  of  profecution  inflituted 
by  the  laws  of  England  for  the  punifhment  of  offences  ;  of  [  3 1 7  ] 

*  2  Hawk.  P.  C.  39a.  "  Robertfon,  Cha.  V.  i.  45. 

*■  LL.  Edm.  §  3.  '  I  Hal.  P.  C.  9. 

E  M.  II  Hen.  IV.  12.  3  Inft.  131. 


(5)  Some  appeals  of  late  years  have  been  commenced,  but  not 
profecuted  with  efFefl-  5  Burr.  2643.  They  have  probably  been 
compromifed,  as  the  chief  obje£t  of  an  appeal  in  all  times  was  to 
com.pel  the  defendant  to  make  a  pecuniary  compenfation.  For 
when  the  verdift  in  an  appeal  was  given  in  favour  of  the  appellant, 
he  might   infifl    upon  what  terms  he  pleafed  as  the  ranfom  of 

'  the 
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which  that  by  mdl£lment  is  the  moft  general.  I  fhall  there- 
fore confine  my  fubfequent  obfervations  principally  to  this 
method  of  profecution ;  remarking  by  the  way  the  moft 
material  variations  that  may  arife,  from  the  method  of  pro- 
ceeding by  either  information  or  appeal. 


the  defendant's  life,  or  a  commutation  of  the  fentence.  In  an  ap- 
peal, in  which  the  defendant  was  found  guilty  of  manflaughter,  it 
was  doubted  whether  the  king  could  pardon  the  burning  in  the 
hand,  aud  the  defendant  compounded  with  the  appellant  for  40 
marks.    ^  P,lVms.\^i. 


;    ij-V.:;r  I  ^ 


'.  ...^.v.^-^.^  'i^ 


> 


^^  J 
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CHAPTER     THE     TWENTY-FOURTH. 


OF  PROCESS  UPON  AN   INDICTMENT. 


VT/'E  are  next,  In  the  fourth  place,  to  inquire  into  the 
manner  of  ifluing  ^ror<^,  after  indicStment  found,  to 
bring  in  the  accufed  to  anfwer  it.     We  have  hitherto  fup-i 
pofed  the  offender  to  be  in  cuftody  before  the  finding  of  the 
indiflment ;  in  which  cafe  he  is  immediately  (or  as  foon  as* 
convenience  permits)  to  be  arraigned  thereon.     But  if  he, 
hath  fled,  or  fecretes  himfelf,  in  capital  cafes ;  or  hath  not,- 
in  fmaller  mifdemefnors,  been  bound  over  to  appear  at  the 
afiifes  or  feflions,  ftill  an  indictment  may  be  preferred  againH: 
him  in  his  abfence  }  fince,  were  he  prefent,  he  could  not  be. 
heard  before  the  grand  jury  againft  it.     And,  if  it  be  found, 
then  procefs  muft  iffue  to  bring  him  into  court ;  for  the  in- 
didlment  cannot  be  tried,  unlefjs  he  perfonally  appears  :  ac- 
cording to  the  rules  of  equity  in  all  cafes,  and  the  exprefs 
provlfion  of  ftatute  28  Edw.  III.  c.  3.  in  capital  ones,  that 
no  man  fhall  be  put  to  death,  without  being  brought .  to 
anfwer  by  due  procefs  of  law,.  -. ;.  - :  ^  .    .  .    ;    :  ,  ,  -.  \-_  ., 

The  proper  procefs  on  an  indiftment  for  any  petit  mifde- 
mefnor,  or  on  a  penal  ftatute,  is  a  writ  of  venire  facias ^  which 
is  in  the  nature  of  a  fummons  to  caufe  the  party  to  appear. 
And  if  by  the  return  to  fuch  venire  it  appears,  that  the  party 
hath  lands  in  the  county  whereby  he  may  be  dl(lrain«d,  then 
a  diftrefs  infinite  fhall  be  iffued  from  time  to  time  till  he  ap- 

VoL.  IV.  D  d  pears. 
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pears.  But  if  the  (herifF  returns  that  he  hath  no  lands  in  his 
bailiwick,  then  (upon  his  non-appearance)  a  writ  of  capias 
£3*9]  fliall  iflue,  which  commands  the  ftieriff  to  take  his  body,  and 
have  him  at  the  next  affifes  ;  and  if  he  cannot  be  taken  upon 
the  firft  capiast  a  fecond  and  a  third  {hall  iflue,  called  an  aliasj 
and  a  plur'tes  capias.  But,  on  indiftments  for  treafon  or 
felony,  a  capias  is  the  firft  procefs :  and,  for  treafon  or  homi- 
cide, only  one  {hall  be  allowed  to  iflTue  %  or  two  in  the  cafe 
of  other  felonies,  by  ftatute  25  Edw.  III.  c.  14.,  though  the 
ufage  is  to  iflTue  only  one  in  any  felony  j  the  proviiions  of  this 
ftatute  being  in  moft  cafes  found  impracticable^.  And  fo, 
in  the  cafe  of  mifdemefnors,  it  is  now  the  ufual  praftice  for 
any  judge  of  the  court  of  king's  bench,  upon  certificate  of 
an  indiftment  found,  to  award  a  writ  of  capias  immediately, 
in  order  to  bring  in  the  defendant.  But  if  he  abfconds,  and 
it  is  thought  proper  to  purfue  him  to  an  outlawry,  then  a 
greater  exa<ftnefs  is  necefTary.  For,  in  fuch  cafe,  after  the 
feveral  writs  have  ifTued  in  a  regular  number,  according  to 
the  nature  of  the  refpeftive  crimes,  without  any  effedt,  the 
offender  {hall  be  put  in  the  exigent  in  order  to  his  outlawry ; 
that  is,  he  (hall  be  exafted,  proclaimed,  or  required  to  fur- 
render,  at  five  county  courts  j  and  if  he  be  returned  quinio 
exaclusj  and  does  not  appear  at  the  fifth  exadlion  or  requifi- 
tion,  then  he  is  adjudged  to  be  ouilawedy  or  put  out  of  the 
protedion  of  the  law  ;  fo  that  he  is  incapable  of  taking  the- 
benefit  of  it  in  any  refpeft,  either  by  bringing  actions  or 
otherwife. 

The  punifhment  for  outlawries  upon  indiftments  for  mif- 
demefnors, is  the  fame  as  for  outlawries  upon  civil  aiSlions  j 
(of  which,  and  the  previous  procefs  by  writs  of  capias^  exigi 
facias y  and  proclamation^  we  fpoke  in  the  preceding  book  *^;  J 
viz..  forfeiture  of  goods  and  chattels.  But  an  outlawry  in 
treafon  or  felony  amounts  to  a  convi<Jiion  and  attainder  of  the 
offence  charged  in  the  indi€lment,  as  much  as  if  the  oflFender 

»  «ce  Append.  §  1.  «  See  Vol  III.  pag.  aSj,  284. 

"  3  Hal.  P.  C.  xvj. 

had 
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had  been  found  guilty  by  his  country  "*  ( i ).  Hi»  Hfe  is  however 
ftill  under  the  protection  of  the  law,  as  hath  formerly  been 
obferved*:  fo  that  though  antiently  an  outlawed  felon  was  faid  [  320  ] 
to  have  caput  lupinuniy  and  might  be  knocked  ort  the  head  like 
a  wolf,  by  any  one  that  fhould  meet  him  ^ ;  becaufe,  having 
renounced  all  law,  he  was  to  be  dealt  with  as  in  a  ftate  of 
nature,  when  every  one  that  fhould  find  him  might  flay  him  : 
yet  now,  to  avoid  fuch  inhumanity,  it  is  holden  that  no  man 
is  entitled  to  kill  him  wantonly  or  wilfully  ;  but  in  fo  doing 
is  guilty  of  murder  S  unlefs  it  happens  in  the  endeavour  to 
apprehend  him ''.     For  any  perfon  may  arreft  an  outlaw  on  a 
criminal  profecution,  either  of  his  own  head,  or  by  writ  or 
warrant  of  capias  uilagatumy  in  order  to  bring  him  to  execu- 
tion.    But  fuch  outlawry  may  be  frequently  reverfed  by  writ 
of  error ;  the  proceecttngs  therein  being  (as  it  is  fit  they  fhould 
be)  exceedingly  nice  and  circumftantial :   and,  if  any  fingle 
minute  point  be  omitted  or  mifcondufted,  the  whole  out- 
lawry is  illegal,  and  may  be  reverfed :  upon  which  reverfal 
the  party  accufed  is  admitted  to  plead  to,  and  defend  himfelf 
againft,  the  indiftment. 

Thus  much  for  procefs  to  bring  in  the  offender  after  in- 
dictment found  ;  during  which  flage  of  the  profecution  it  is, 
that  writs  of  certiorari  facias  are  ufually  had,  though  they  may 
be  had  at  any  time  before  trial,  to  certify  and  remove  the  in- 
dictment, with  all  the  proceedings  thereon,  from  any  inferior 
court  of  criminal  jurifdiCtion  into  the  court  of  king's  bench; 
which  is  the  fovereign  ordinary  court  of  juftice  in  caufes 

"  %  HaL  p.  C.  aoj.  «  I  Hal,  P.  C.  497- 

«Seepag.i78.  "  Braaon,/*/.  125. 

•■  MJrr.  c.  4,  Co.  Litl.  128. 

(l  )  In  tnofl  cafes  now  in  which  a  perfon  convi£ted  by  a  verdift 
is  deprived  of  clergy,  a  perfon  cu'awed  will  alfo  be  oufted  of  clergy, 
yet  fome  few  inftances  may  perhaps  ftill  remain  where  a  perfon 
outlawed  will  have  clergy,  though  if  he  had  been  tried  for  the  fame 
offence,  be  would  have  been  capitally  convifted.  See  Fojler,  358. 
2  Leach.  Hawk,  481.     47./?.  543. 

D  d  2  criminal. 
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criminal.  And  this  Is  frequently  done  for  one  of  thefe  four 
purpofes',  either,  i.To  confider  and  determine  the  validity 
of  appeals  or  indidlments  and  the  proceedings  thereon  ;  and 
to  quafh  or  confirm  them  as  there  is  caufe  :  or,  2.  Where  it 
is  furmifed  that  a  partial  or  infufEcient  trial  will  probably  be 
had  in  the  court  below,  the  indiftment  is  removed,  in  order  to 
have  the  prifoner  or  defendant  tried  at  the  bar  of  the  court  of 
king's  bench,  or  before  the  juftices  of  riift  prius :  or,  3.  It  is 
fo  removed,  in  order  to  plead  the  king's  pardon  there :  or, 
4.  To  iflue  proccfs  of  outlawry  againfl  the  offender,  in  thofe 
I_  321  ]  countiesor  places  where  the  procefs  of  the  inferior  judges  will 
not  reach  him '.  Such  writ  of  certiorari^  when  iiTued  and 
delivered  to  the  inferior  court  for  removing  any  record  or 
other  proceeding,  as  well  upon  indi<!i^ment  as  otherwife,  fuper- 
fedes  the  jurifdidlion  of  fuch  inferior  court,  and  makes  all 
fubfetjuent  proceedings  therein  entirely  erroneous  and  illegal; 
unlefs  the  court  of  king's  bench  remands  the  record  to  the 
court  below,  to  be  there  tried  and  determined.  A  certiorari 
may  be  granted  -at  the  inftance  of  either  the  profecutor  or 
the  defendant :  the  former  as  a  matter  of  right,  the  latter  as 
a  matter  of  difcretion ;  and  therefore  it  is  feldom  granted 
to  remove  indiQments  from  the  juftices  of  gaol-delivery,  or 
after  iflue  joined  or  confeffion  of  the  fa6t  in  any  of  the  courts 
below  ^. 

'  At  this  ftage  of  profecution  alfo  it  is,  that  indictments 
found  by  the  grand  jury  againft  a  peer  muft  in  confequence 
of  a  writ  of  certiorari  be  certified  and  tranfmitled  in4o  the 
court  of  parliament,  or  into  that  of  the  lord  high  fteward  6i 
Great  Britain ;  and  that,  in  places  of  exclufive  jurifdiftion, 
as  the  two  univerfities,  indidtments  muft  be  delivered  (upon 
challenge  and  claim  of  cognizance)  to  the  courts  therein 
eftabliflied  by  charter,  and  confirmed  by  a6l  of  parliament 
«    to  be  there  refpeftively  tried  and  determined. 

■■  a  Hal.  P.'c.  210.  "  %  Hawk.  P.  C.  287.     4  Burr.  745 
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CHAPTER    THE    TWENTY-FIFTH. 

OF  ARRAIGNMENT  and  it's 
INCIDENTS. 

TX7HEN  the  offender  either  appears  voluntarily  to  ait 
indidlment,  or  was  before  in  cuftody,  or  is  brought 
in  upon  criminal  procefs  to  anfwer  it  in  the  proper  court,  he 
is  immediately  to  be  arraigned  thereon  ;  which  is  the  fifth 
ftage  of  criminal  profecution.     "    ' 

To  arraign,  is  nothing  elfe  but  to  call  the  prlfoner  to  the 
bar  of  the  court,  to  anfwer  the  matter  charged  upon  him  in 
the  indictment  *  (i).  The  prifoner  is  to  be  called  to  the  bar 
by  his  name  ;  and  it  is  laid  down  in  our  antient  books  '*,  that, 
though  under  an  indiiStment  of  the  higheft  nature,  he  muft 
be  brought  to  the  bar  without  irons,  or  any  manner  of 
(hackles  or  bonds  ;  unlefs  there  be  evident  danger  of  an 
efcape,  and  then  he  may  be  fecured  with  irons.  But  yet  in 
Layer's  cafe,  A.  D.  1722,  a  difference  was  taken  between 
the  time  of  arraignment  and  the  time  of  trial  j  and  accord- 
ingly the  prifoner  flood  at  the  bar  in  chains  during  the  time 
of  his  arraignment  "^  (2). 

"aHal.  P.C.  2i6.  78.     3  Inft.  34.  Kel.  10.    sHal.P.C. 

b  Braft.   7.3.  de  coron.  e.  X%.    §  3,  ai9.     a  Hawk.  P.  C.  308. 

Mirr.  e.  $.  feU.  1.   §  54.    Flet.  /.  i.  '  State  Trials,  VI.  230. 
--.  31.  5  !•    ^''^  *•  5-     Staundf.  P.  C. 


(i)  This  word  in  Latin  (Lord  Hale  fays)  is  no  other  than  ad 
rationem  ponerCi  and  in  French,  ad  re/on,  or  abbreviated  a  refn. 
2Hal.  P.C.  216. 

(2)  And  it  has  fince  been  held  that  the  court  has  no  authority 
to  opder  the  irons  to  be  taken  off,  till  the  prifoner  has  pleaded,  and 
the  jury  are  charged  to  try  him.     lVattf'9  cafe,  Leach  f  34. 

D  d  3  When 
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When  he  is  brought  to  the  bar,  he  is  called  upon  by- 
name to  hold  up  his  hand  :  which,  though  it  may  feem  a 
trifling  circumftance,  yet  is  of  this  importance,  that  by  the 
holding  up  of  his  hand  conjlat  de  perfona,  and  he  owns  him- 
felf  to  be  of  that  name  by  which  he  is  called  "*.  However,  it 
is  not  an  indifpenfable  ceremony ;  for,  being  calculated 
merely  for  the  purpofe  of  identifying  the  perfon,  any  other 
acknowledgment  will  anfwer  the  purpofe  as  well ;  therefore, 
if  the  prifoner  obftinately  and  contemptuoufly  refufes  to  hold 
up  his  hand,  but  confefles  he  is  the  perfon  named,  it  is  fully 
fufficient  *. 

Then  the  indiftment  is  to  be  read  to  him  diftinftly  in  the 
Englifh  tongue,  (which  was  law,  even  while  all  other  pro- 
ceedings were  in  Latin,)  that  he  may  fully  underftand  his 
charge.  After  which  it  is  to  be  demanded  of  him,  whether . 
he  be  guilty  of  the  crime  whereof  he  (lands  indidied,  or  not 
guilty.  By  the  old  common  law  the  acceflbry  could  not  be 
arraigned  till  the  principal  was  attainted,  unlefs  he  chofe  it ; 
for  he  might  waive  the  benefit  of  the  law :  and  therefore 
principal  and  acceiTory  might,  and  may  ftill,  be  arraigned, 
and  plead,  and  alfo  be  tried  together.  But  otherwife,  if  the 
principal  had  never  been  indi£led  at  all,  and  flood  mute,  had 
challenged  above  thirty-five  jurors  peremptorily,  had  claim'ed 
the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  died 
before  attainder,  the  acceflbry  in  any  of  thefe  cafes  could  not 
.  be  arraigned  :  for  non  conjlitit  whether  any  felony  was  com- 

mitted or  no,  till  the  principal  was  attainted  j  and  it  might 
fo  happen  that  the  acceflbry  Ihould  be  convi<n;ed  one  day,  and 
tlie  principal  acquitted  the  next,  which  would  be  abfurd. 
However,  this  abfurdity  could  only  happen,  where  it  was 
poflTible,  that  a  trial  of  the  principal  might  be  had,  fubfe- 
quent  to  that  of  the  acceflbry  j  and  therefore  the  law  ftill  con- 
tinues, that  the  acceflTory  Ihall  not  be  tried,  fo  long  as  the 
principal  remains  liable  to  be  tried  hereafter.  But  by  ftatute 
C  3*4  ]  I  Ann.  c.  9.  if  the  principal  be  once  convi<fled,  and  before 

*  a  Hal.  P.  C.  iij.  *  Raym.  408. 

attainder. 
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attainder,  (that  is,  before  he  receives  judgment  of  deatk  or 
outlawry,)  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or 
otherwife  ;  or  if  the  principal  ftands  mute,  or  challenges  per- 
emptorily above  the  legal  number  of  jurors,  fo  as  never  to  be 
convicted  at  all ;  in  any  of  thefe  cafes,  in  which  no  fubfe- 
quent  trial  can  be  had  of  the  principal,  the  acceflbry  may  be 
proceeded  again  ft,  as  if  the  principal  felon  had  been  attaint- 
ed ;  for  there  is  no  danger  of  future  contradi£lion.  And  upon 
the  trial  of  the  acceflbry,  as  well  after  as  before  the  conviction 
of  the  principal,  it  feems  to  be  the  better  opinion,  and 
founded  on  the  true  fpirit  of  juftice^,  that  the  acceflbry  \s  at 
liberty  (if  he  can)  to  controvert  the  guilt  of  his  fuppofed 
principal,  and  to  prove  him  innocent  of  the  charge,  as  well 
in  point  of  fa6l  as  in  point  of  law  (2*). 

When  a  criminal  is  arraigned,  he  either  Jlands  mute^  or 
confeff&s  the  fadl ;  which  circuraftances  we  may  call  incidents 
to  the  arraignment :  or  elfe  he  pleads  to  the  indi£l:ment,  which 
is  to  be  confidered  as  the  next  ftage  of  proceedings.  But, 
firft:,  let  us  obferve  thefe  incidents  to  the  arraignment,  of 
Handing  mute,  or  confeflion. 

I.  Regularly  a  prifoner  is  faid  to  Hand  mute,  when, 
being  arraigned  for  treafon,  or  felony,  he  either,  i.  Makes  no 
anfwer  at  all :  or,  2.  Anfwers  foreign  to  the  purpofe,  or 
with  fuch  matter  as  is  not  allowable ;  and  will  not  anfwer 
otherwife :  or,  3.  Upon  having  pleaded  not  guilty,  refufes 
to  put  himfelf  upon  the  country  s.     If  he  fays  nothing,  the 

f  Fofter,  365,  \^c.  «  »  Hal.  P.  C.  316. 


(2*)  The  record  of  the  convidlion  can  only  be  conclufive  between 
the  parties  ;  and  the  perfon  indided  as  acceffory  is  competent  to 
prove  that  the,  principal  was  not  guilty  of  the  charge,  which  he 
either  confefled,  or  pleaded  guilty  to  ;  and  if  he  can  prove  this 
with  elFed,  he  himfelf  muft  be  acquitted  ;  fo  it  has  been  decided 
by  the  judges  at  the  Old  Bailey.     See  Smith's  cafe,  Leacby  323. 

D  d  4  court 
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court  oughts;;  officio  to  impannel  a  jury  to  inquire  whether  he 
ilands  obftinately  mute,  or  whether  he  be  dumb  ex  vifttationt 
Dei.  If  the  latter  appears  to  be  the  cafe,  the  judges  of  the 
court  (who  are  to  be  of  counfel  for  the  prifoner,  and  to  fee 
that  he  hath  law  and  juftice)  Ihall  proceed  to  the  trial,  and 
examine  all  points  as  if  he  had  pleaded  not  guilty  \  But 
whether  judgment  of  death  can  be  given  againft  fuch  a  pri- 
C  325  1  ^°"^''  "^^^^  ^^t^  never  pleaded,  and  can  fay  nothing  in  arreft 
of  judgment,  is  a  point  yet  undetermined '. 

If  he  be  found  to  be  obftinately  mute,  (which  a  prifoner 
hath  been  held  to  be  that  hath  cut  out  his  own  tongue  %) 
then,  if  it  be  on  an  indidlment  of  high  treafon,  it  hath  long 
been  clearly  fettled,  that  ftanding  mute  is  an  equivalent  to  a 
convi£lion,  and  he  fhall  receive  the  fame  judgment  and  exe- 
■cution  ^  And  as  in  this  the  higheft;  crime,  fo  alfo  in  the  loweft: 
fpecies  of  felony,  viz.  in  petit  larciny,  and  in  all  mifdemef- 
nors,  ftanding  mute  hath  always  been  equivalent  to  convic- 
tion. But  upon  appeals  or  indictments  for  other  felonies,  or 
petit  treafon,  the  prifoner  was  not,  by  the  antient  law,  looked 
upon  as  convicted,  fo  as  to  receive  judgment  for  the  felony  j 
but  fhould,  for  his  obftinacy,  have  received  the  terrible  fen- 
tence  oi penance ^  or  peine  (which,  as  will  appear  prefently, 
was  probably  nothing  more  than  a  corrupted  abbreviation  of 
prifone)  forte  et  dure. 

Before  this  was  pronounced  the  prifoner  had  not  only 
trina  admonitioj  but  alfo  a  refpite  of  a  few  hours,  and  the 
fentence  was  diftin£tly  read  to  him,  that  he  might  know  his 
danger  •" ;  and,  after  all,  if  he  continued  obftinate,  and  his 
offence  was  clergyable,  he  had  the  benefit  of  his  clergy 
allowed  him,  even  though  he  was  too  ftubborn  to  pray  it ". 
Thus  tender  was  the  law  of  inflifting  this  dreadful  punifta- 
ment  j  but  if  no  other  means  could  prevail,  and  the  prifoner 
.  (when  charged  with  a  capital  felony)  continued  ftubbornly 
mute,  the  judgment  was  then  given   againft  him  without 

»'  a  Hawk.  P.C.  327.  4  Hawk.  P.C.  329.  i  Hal.P.C.  3I7• 

'' a  Hal.  P.  C.  317.  "aHaLP.  0.320. 

?  3  lall.  178.  "  a  Hal.  P.C.  z%i.  a  Hawk.  P.C.  3ja. 

II  any 
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any  diftin£tion  of  fex  or  degree.     A  judgment,  which  was 
purpofely  ordained  to  be  exquifitely  fevere,  that  by  that  very 
■  means  it  might  rarely  be  put  in  execution  (3). 

The  rack,  or  queilionj  to  extort  a  confeffion  from  crimi- 
nals, is  a  practice  of  a  different  nature  j  this  having  been  only  [  326  3 
i  ufed  to  compel  a  man  to  put  himfelf  upon  his  trial ;  that  being 
ia  fpecies  of  trial  in  itfelf.  And  the  trial  by  rack  is  utterly 
••unknown  to  the  law  of  England ;  though  once  when  the 
■.;dukes  of  Exeter  and  Suffolk,  and  other  miniflers  of  Henry  IV., 
.had  laid  a  defign  to  introduce  the  civil  law  into  this  king- 
';dom  as  the  rule  of  government,  for  a  beginning  thereof 
.  they  eredted  a  rack  for  torture ;  which  was  called  in  de- 
rifion  the  Duke  of  Exeter's  Daughter,  and  ftiil  remains  in 


'  (3)  Aulas  Gellius  with  more  truth  has  made  the  fame  obferva- 
tion  upon  the  cruel  law  of  the  Twelve  Tables  De  inope  debitore 
fecanJoy  "  Eo  conjilio  tanta  immanitas  pana  denunctata  ejiy  'ne  ad 
^eam  unquam  perveniretur  s'*  for  he  adds,  "  dijffeSum  ejfe  antiquitus 
•,  nemtnem  equidem  neque  legi  neque  audivi,"  lib.  20.  c.  1 .  But  with 
refpeft  to  the  horrid  judgment  of  the  peine  forte  et  dure,  the  pro- 
fecutor  and  the  court  could  exercife  no  difcretion,  or  fhew  no 
favour  to  a  prifoner  who  flood  obflinately  mute.  And  in  the 
legal  hiftory  of  this  country  there  are  numerous  inflances  of  per- 
fons,  who  have  had  refolution  and  patience  to  undergo  fo  terrible 
a  death  in  order  to  benefit  their  heirs  by  preventing  a  forfeiture  of 
their  eftates,  which  would  have  been  the  confequence  of  a  convic- 
tion by  a  verdi6 . 

There  is  a  memorable  ftory  of  an  anceftor  of  an  antient  family 
?in  the  north  of  England.  In  a  fit  of  jealoufy  he  killed  his  wife ; 
and  put  to  death  his  children  who  were  at  home,  by  throwing 
them  from  the  battlements  of  his  caflle :  and  proceeding  with  an 
intent  to  deflroy  his  only  remaining  child,  an  infant  nurfed  at  a 
farra-houfe  at  fome  diflance,  he  was  intercepted  by  a  florm  of 
thunder  and  lightning.  This  awakened  in  his  breafl  the  com- 
punctions of  confcience.  He  defiifted  from  his  purpofe,  and  hav- 
ing furrendered  himfelf  to  juflice,  in  order  to  fecure  his  eflates  to 
this  child,  he  had  the  refolution  to  die  under  the  dreadful  judg- 
ment G^  peine  forte  et  dure, 

the 
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tlie  tower  of  London  • ;  where  it  was  occafionally  ufed  as  an 
engine  of  ftate,  not  of  law,  more  than  once  in  the  reign  of 
queen  Elizabeth' p.  But  when,  upon  the  aflaffination  of  Vil- 
liers  duke  of  Buckingham  by  Felton,  it  was  propofed  in  the 
privy  council  to  put  the  aflaffin  to  the  rack,  in  order  to  difcover 
his  accomplices  ;  the  judges  being  confulted,  declared  una- 
nimoufly,  to  their  own  honour  and  the  honour  of  the  Englifh 
law,  that  no  fuch  proceeding  was  allowable  by  the  laws  of 
England  'J.  It  feems  aftonifhing  that  this  ufage  of  adminif- 
tering  the  torture,  ihould  be  faid  to  arife  from  a  tendernefs 
to  the  lives  of  men  :  and  yec  this  is  the  reafon  given  for  it's 
introduftion  in  the  civil  law,  and  it's  fubfequent  adoption  by 
the  French  and  other  foreign  nations  ^ :  viz.  becaufe  the  laws 
cannot  endure  that  any  man  ihould  die  upon  the  evidence 
of  a  falfe,  or  even  a  fingle  witnefs ;  and  therefore  contrived 
this  method  that  innocence  fhould  manifeft  itfeif  by  a  flout 
denial,  or  guilt  by  a  plain  confeffion.  Thus  rating  a  man's 
virtue  by  the  hardinefs  of  his  conftitution,  and  his  guilt  by 
the  fenfibility  of  his  nerves  f  —  But  there  needs  only  to  ftate 
accurately  •,  in  order  moft  effe6lually  to  expofe,  this  inhu- 
man fpecies  of  merey,  the  uncertainty  of  which,  as  a  teft 
and  criterion  of  truth,  was  long  ago  very  elegantly  pointed 
out  by  Tully :  though  he  lived  in  a  ftate  wherein  it  was 
L  327  3  ufual  to  torture  ilaves  in  order  to  furnifli  evidence  :  *'  tamen" 
'  fays  he,  "  ilia  tormenta  gubernai  dolors  tnoderatur  natura   cu- 

^^  jufque  turn  animi  turn  corporis ^  regit  quaejttor^  jleBit  lihidoy 
"  corrumpit  fpesy  infirmat  tnetuSy  ut  in  tot  rerum  anguftiis  nihil 
**  veritati  loci  relinquatur  *." 

The  Englifli  judgment  of  penance  for  ftanding  "  mute 
was  as  follows :  that  the  prifoner  be  remanded  to  the  prifon 

•  5  Inft.35.  "  The  force  of  the  mufcles  and  the  fen- 

P  Barr.  92.  496.  "  fibility  of  the  nerves  of  an  innocent 

<i  Rulhw.  Coll.  i.  638.    ■  "  perfon  being  given,  it  is  required  to 

"■  Cod.  /.  9.  ^41.  /.  8.  Uj'<.47.  /.  16.  "  fiud  the  degree  of  pain  necefTary  to 

Fortefq,  de  LL.  Ang.  c,  ix.  "  make  him  confefs  himfclf  guilty  of  a 

»  The  marqais  Beccaria  (ch.  16.))  in  "  givea  crime." 

an  exquifite  piece  of  raillery,  has  pro-         '  Prt  Sulla.  2S> 

pofed  this  problem,  with  a  gravity  and         "  3  Hal.  P.O.  319.    a  Hawk.  P. C. 

|>recifion  that  ate  truly  mathematical ;  329. 

from 
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from  whence  he  came  ;  and  put  into  a  low,  dark  chamber ; 
and  there  be  laid  on  his  back,  on  the  bare  floor,  naked,  un- 
lefs  where  decency  forbids ;  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  more ; 
that  he  have  no  fuftenance,  fave  only,  on  the  firft  day,  three 
morfels  of  the  worft  bread ;  and,  on  the  fecond  day,  three 
draughts  of  (landing  water,  that  fhould  be  neareft  to  the 
prifon-door ;  and  in  this  fituation  this  ftiould  be  alternately 
his  daily  diet  /;//  he  dledy  or  (as  antiently  the  judgment  ran) 
till  he  anfiuered  '. 

It  hath  been  doubted  whetlier  this  punifliment  fubfifted 
at  the  comnron  law '',  or  was  introduced  in  confequence  of 
the  ftatute  Weftm.  i.  3  Edw.  I.  c.  12.  '^  which  feems  to  be 
the  better  opinion.  For  not  a  word  of  it  is  mentioned  in 
Glanvil  or  Bra6lon,  or  in  any  antient  author,  cafe,  or  record, 
(that  hath  yet  been  produced,)  previous  to  the  reign  of 
Edward  I. ;  but  there  are  inflances  on  record  in  the  reign  of 
Henry  III.  y,  where  perfons  accufed  of  felony,  and  {landing 
mute,  were  tried  in  a  particular  manner,  by  two  fucceffive 
juries,  and  convifted :  and  it  is  aflerted  by  the  judges  in 
8  Hen.  IV.  that,  by  the  common  law  before  the  ftatute, 
Handing  mute  on  an  appeal  amounted  to  a  conviftion  of  the 
felony  ^.  This  ftatute  of  Edward  I.  diredls  fuch  perfons 
"  as  will  not  put  themfelves  upon  inquefts  of  felonies  before  L  3^8  J 
**  the  judges  at  the  fuit  of  the  king,  to  be  put  into  hard  and 
"  ftrong  prifon  {^fo'ient  mys  en  la  prtfone  fort  et  dure)  as  thofe 
"  which  refufe  to  be  at  the  common  law  of  the  land."  And, 
immediately  after  this  ftatute,  the  form  of  the  judgment  ap- 
pears in  Fleta  and  Britton  to  have  been  only  a  very  ftrait  con- 
nnement  in  prifon,  with  hardly  any  degree  of  fuftenance ; 
but  no  weight  is  dire£led  to  be  laid  upon  the  body,  fo  as  to 
haften  the  death  of  the  miferable  fufFerer :  and  indeed  any 

»  Britton,  c.  4,&  aa.  Flet.  /.  1. 1. 34.        ^  Emlyn  on  %  Hal.  P.  C.  32a. 
§  33.  '  Al  common  hy,  avant  le  JIatuU  it 

*  a  Inft.  179.       a  Hal.  P.  C.   %%%.  Weji.  1.  «.  l%.Ji  afcun  ufitfirc  appeal, 

i  Hawk.  P.  C.  330.  et  uft  ejlre  mut*,  ill  firr»  cotiviff  tie  fe- 

?  Staundf.  P.  C.  149.     Barr.  8a.  lony.    (ilf.  8  Hen.  IV.  2.) 
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furcharge  of  punifliment  on  perfons  adjudged  to  penance,  fo 
.  as  to  fliorten  their  lives,  is  reckoned  by  Home  in  the  "  mirror 
.as  a  fpecies  of  criminal  homicide.     It  alfo  clearly  appears,  by 
a  record  of  3 1  Edw.  III.  ''j  that  the  prifoner  might  then  pof- 
-fibly  fubfift  for  forty  days  under  this  lingering  punifliment. 
.1  (hould  therefore  imagine  that  the  practice  of  loading  him 
.with  weights,  or,  as  it  was  ufually  called,  prejftng  him  to 
deathy  was  gradually  introduced  between  3 1  Edw.  III.  and 
8  Hen.  IV.,  at  which  Jail  period  it  fir  ft  appears  upon  our 
books  ^  ;  being  intended  as  a  fpecies  of  mercy  to  the  delin- 
quent, by  delivering  him  the  fooner  from  his  torment :  and 
jhence  I  prefume  it  alfo  was,  that  th6  duration  of  the  penance 
was  then  firft  ^  altered  ;  and  inftead  of  continuing  ////  he  an- 
■fiveredy  it  was  directed  to  continue  till  he  died,  which  muft 
very  foon  happen  under  an  enormous  prefliire. 

,  The  uncertainty  of    its  original,    the  doubts  that  were 

conceived  of  it's  legality,  and  the  repugnance  of  it's  theory 

(for  it  was  rarely  carried  into  praftice)  to  the  humanity  of 

the  laws  of  England,  all  concurred  to  require  a  legiflative 

"    abolition  of  this  cruel  procefs,  and  a  reftitution  of  the  antient 

common  law ;  whereby  the  ftanding  mute  in  felony,  as  well 

as  in  treafon  and  in  trefpafs,  amounted  to  a  confeffion  of  the 

,charge.     Or,  if  the  corruption  of  the  blood  and  the  confe- 

f[  Crr  1    quent  efcheat  in  felony  had  been  removed,  the  judgment  of 

peine  forte  et  dure   might  perhaps  have  ftill  innocently  re- 

£  3293  mained,  as  a  monument  of  the  favage  rapacity  with  which 

the  lordly  tjTants  of  feodal  antiquity  hunted  after  efcheat s 

and  forfeitures  ;  fince  no  one  would  ever  have  been  tempted 

to  undergo  fuch  a  horrid   alternative.     For  the  law   was, 

that  by  ftanding  mute,  and  fuflFering  this  heavy  penance, 

the  judgment,  and  of  courfe  the  corruption  of  the  blood 

and  efcheat  of  the  landsy  were  fayed  in  felony  and  petit 

treafon,  though  not  the  forfeiture  of  the  gocds :  and  there- 

■  >^'^  '^   .   .,  '  ■ 

y-,  ■  ch.  I.  §  9.                               '.i^  -   ' '  ^  El  full  illy  que  U  contraire  avait 

^'.  •»  6  Raym.  13.                        i  .'     V  efire  fait  devatU  ea  bcurs.    (IHd.i.) 
«'.ywb.?Hen.iy.4.  -  .  V,  ;■  .» 

'^i!.-Mi  ;...-•  .  :  V  ,     .  -.::..■:    r:    ■    ._          fore 
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fore  this  lingering  punifhment  was  probably  introduced,  in 
order  to  extort  a  plea :  without  which  it  was  held  that  no 
judgment  of  death  could  be  given,  and  fo  the  lord  loft  his 
efcheat.     But  in  high  treafon,  as  ftanding  mute  is  equiva- 
lent to  a  convidlion,  the  fame  judgment,  the  fame  corrup-' 
tion  of  blood,  and  the  fame  forfeitures  always  attended  it,  as 
in  other  cafes  of  conviction  '.     And  very  lately  to  the  honour 
of  our  laws,  it  hath  been  enacted  by  ftatute    12  Geo.  III., 
c.  20.  that  every  perfon  who,  being  arraigned  for  felony  and 
piracy,  fliall  ftand  mute  or  not  anfwer  dire£lly  to  the  offence, 
(hall  be  convidled  of  the  fame,  and  the  fame  judgment  and 
execution  (with  all  their  confequences  in  every  refpe£l:)  Ihall- 
be  thereupon  awarded,  as  if  the  perfon  had  been  convicted: 
by  verdidt  or  confeflion  of  the  crime  (4).     And  thus  much, 
for  the  demefnor  of  a  prifoner  upon  his  arraignment,  by! 
ftanding  mute  j    which  now,    in  all  cafes,  amounts  to  aj 
conftrudlive  confeflion.  >:  :    Ij/  r 

II.  The  other  incident  to  arraignments,  exclufive  of  the 
plea,  is  the  prifoner's  a£lual  confejfton  of  the  indiflment.^ 
Upon  a  fimple  and  plain  confeflion,  the  court  hath  nothing 
to  do  but  to  award  judgnvent:  but  it  is  ufually  very  back- 
ward in  receiving  and  recording  fuch  confeflion,  out  of  ten-. 

<=  a  Hawk.  P.  C.  331. 


(4)  Two  inftances  have  occurred  fince  the  palling  of  this  ftatute, 
of  perfons  who  refufed  to  plead,  and  who  in  confequence  were 
condemned  and  executed.  One  was  at  the  Old  Bailey,  for 
murder,  in  1777  ;  the  other  was  for  burglary,  atthefummer  aflifes 
at  Wells,  in  1792.  It  might  perhaps  have  been  a  greater  improve- 
ment of  the  law,  if  the  prifoner's  filence  had  been  confidered  a  plea 
of  not  guilty,  rather  than  a  confeflion.  For  it  would  operate  more 
powerfully  as  an  example,  and  be  more  fatisfaftory  to  the  minds 
of  the  public,  if  the  prifoner  ftiould  fufFer  death  after  a  public 
manifeftation  of  his  guilt  by  evidence,  than  that  he  fhould  be 
ordered  for  execution  only  from  the  prefumption  which  arifes 
from  his  obftinate  filence. 

dernefs 
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demefs  to  the  life  of  the  fubjeft  j  and  will  generally  advife 
the  prifoner  to  retraft  it,  and  plead  to  the  indiftment  ^ 

But  there  is  another  fpecies  of  confeffion,  which  we  read 
much  of  in  our  ant  lent  books,  of  a  far  more  complicated 
kind,  which  is  called  approvement.  And  that  is  when  a  per- 
C  33°  ]  fon>  indifted  of  treafon  or  felony,  and  arraigned  for  the  fame, 
doth  confefs  the  fa£t  before  plea  pleaded  ;  and  appeals  or  ac- 
cufes  others,  his  accomplices,  in  the  fame  crime,  in  order  to 
obtain  his  pardon.  In  this  cafe  he  is  called  an  approver  or 
prover,  probatory  and  the  party  appealed  or  accufed  is  called 
the  appellee.  Such  approvement  can  only  be  in  capital  of- 
fences; and  it  is,  as  it  were,  equivalent  to  an  indiftment, 
fince  the  appellee  is  equally  called  upon  to  anfwer  it :  and  if 
he  hath  no  reafonable  anct  legal  exceptions  to  make  to  the 
perfon  of  the  approver,  which  indeed  are  very  numerous,  he 
muft  put  himfelf  upon  his  trial,  either  by  battle,  or  by  the 
country ;  and  if  vanquiftied  or  found  guilty,  muft  fufFer 
'  the  judgment  of  the  law,  and  the  approver  fhall  have  his 

pardon  ex  debito  jujliiiae.  On  the  other  hand,  if  the  appellee 
be  conqueror,  or  acquitted  by  the  jury,  the  approver  fliall 
receive  judgment  to  be  hanged,  upon  his  own  confeffion  of 
the  indiftment ;  for  the  condition  of  his  pardon  has  failed, 
viz.  the  conviftion  of  fome  other  perfon,  and  therefore  his 
convi£bion  remains  abfolute. 

But  it  is  purely  in  the  difcretion  of  the  court  to  permit 
the  approved  thus  to  appeal,  or  uot :  and,  in  faft,  this  courfe 
of  admitting  approvements  hath  been  long  difufed :  for  the 
truth  was,  as  fir  Matthew  Hale  obferves,  that  more  mif- 
chief  hath  arifen  to  good  men  by  thefe  kind  of  approve- 
ments, upon  falfe  and  malicious  accufations  of  defperate 
villains,  than  benefit  to  the  public  by  the  difcovery  and  con- 
▼iftion  of  real  offenders.  And  therefore,  in  the  times  when 
fuch  appeals  were  more  frequently  admitted,  great  ftriftnefe 

'  aHal.P.C.aaj. 

and 
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and  nicety  were  held  therein « :  though,  fince  their  difcon- 
tinuance,  the  dodtrine  of  approvements  is  become  a  matter  of 
more  curiofity  than  ufe.  I  Ihall  only  obferve,  that  all  the 
good,  whatever  it  be,  that  can  be  expefted  from  this  method 
of  approvement,  is  fully  provided  for  in  the  cafes  of  coining, 
robbery,  burglary,  houfe-breaking,  horfe-ftealing,  and  lar- 
ciny  to  the  value  of  five  {hillings  from  (hops,  warehoufes, 
ftables,  and  coach-houfes,  by  ftatutes  4  &  5  W.  &  M.  c.  8., 
(5  &  7  W.  III.  c.  17.,  10  &  II  W-  III.  c.  23.,  and  5  Ann.  [  331  ] 
c.  31.,  which  ena<fi,  that  if  any  fuch  offender,  being  out  of 
prifon,  {hall  difcover  two  or  more  perfons,  who  have  com- 
mitted the  like  offences,  fo  as  they  may  be  convifted  thereof ; 
he  {hall  in  cafe  of  burglary  or  houfe-breaking  receive  a  reward 
of  4c/.  and  in  general  be  entitled  to  a  pardon  of  all  capital 
offences,  excepting  only  murder  and  treafon ;  and  of  them 
alfo  in  the  cafe  of  coining  **.  And  if  any  fuch  perfon,  having 
felonioully  {lolen  any  lead,  iron,  or  other  metal,  {hall  dif- 
cover and  convi£l  two  offenders  of  having  illegally  bought 
or  received  the  fame,  he  {hall  by  virtue  of  ftatute  29  Geo.  II. 
c.  30.  be  pardoned  for  all  fuch  felonies  committed  before 
fuch  difcovery  (5).  It  hath  alfo  been  ufual  for  the  juftices  of 
the  peace,  by  whom  any  perfons  charged  with  felony  ar€ 
committed  to  gaol,  to  admit  fome  one  of  their  accomplices 
to  become  a  witnefs  (or,  as  it  is  generally  termed,  king's 
evidence)  againft  his  fellows  ;  upon  an  implied  confidence, 
which  the  judges  of  gaol-delivery  have  ufually  countenanced 
and  adopted,  that  if  fuch  accomplice  makes  a  full  and  com- 
plete difcovery  of  that  and  of  all  other  felonies  to  which  he 

E  i  Hal  P.  C,  ch.29.   2  Hawk.  P.  C.     fences    againft     the     coinage    a<ft    of 
ch.  24.  15  Geo.  II.    c.  z8.  extends  only  to  all 

•^  The    pardon,    for    difcovering   of.    /ucl>  offences. 


(5)  The  perfons  defcribed  in  the  above  ftatutes,  and  alfo  thofe 
perfons  to  whom  the  king,  by  fpecial  procfemation  in  the  Gazette 
or  othervvife,  has  promifed  his  pardon,  lord  Mansfield  fays  have  a 
right  to  a  pardon.     Coivp.  334. 

10  is 
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is  examined  by  the  magiftrate,  and  afterwards  gives  his  evi- 
dence without  prevarication  or  fraud,  he  (hall  not  himfelf  be 
profecuted  for  that  or  any  other  previous  offence  of  the  fame 
degree  *  (6). 

'  The  King  v,  Rudd ;  Mich.  i6  Geo.  III.  on  a  cafe  rel'erved  from  the  Old 
Billey,  Oa.  1775. 


(6)  In  the  cafe  of  Mrs.  Rudd,  in  which  this  fubjeft  is  clearly 
and  ably  explained  by  lord  Mansfield,  and  again  by  Mr.  J.  Aflon, 
in  delivering  the  opinion  of  all  the  judges,  (Cow^.  331.)  it  is  laid 
down  that  no  authority  is  given  to  a  juftice  of  peace  to  pardon  an 
offender,  and  to  tell  him  he  (hall  be  a  witnefs  at  all  events  againfl 
others.  But  where  the  evidence  appears  infufEcient  to  convift  two 
or  more  without  the  teftimony  of  one  of  them,  the  magiftrate  may 
encourage  a  hope  that  he,  who  will  behave  fairly  and  difclofe  the 
whole  truth  and  bring  the  others  to  juftice,  (hall  himfelf  efcape 
punifhment.  But  this  difcretionary  power  exercifed  by  the  juftices. 
of  peace  is  founded  in  pradtice  only,  and  cannot  controul  the  autho- 
rity of  the  court  of  gaol-delivery,  and  exempt  at  all  events  the 
accomplice  from  being  profecuted.  A  motion  is  always  made  to 
the  judge  for  leave  to  admit  an  accomplice  to  be  a  witnefs,  and 
unlefs  he  fhould  fee  fome  particular  reafon  for  a  contrary  condu6t, 
he  will  prefer  the  one  to  whom  this  encouragement  has  been  given 
by  the  juftice  of  peace.  This  admiffion  to  be  a  witnefs  amounts  to 
a  promife  of  a  recommendation  to  mercy,  upon  condition  that  the 
accomplice  makes  a  full  and  fair  difclofure  of  all  the  circumftances 
of  the  crime  for  which  the  other  prifoners  are  tried,  and  in  which 
he  has  been  concerned  in  concert  with  them.  Upon  failure  on  his 
part  with  this  condition,  he  forfeits  all  claim  to  proted^ion.  And 
upon  a  trial  fome  years  ago  at  York,  before  Mr.  J.  Buller,  the 
accomplice,  who  was  admitted  a  witnefs,  denied  in  his  evidence  all 
that  he  had  before  confeffed,  upon  which  the  prifoner  was  ac- 
quitted ;  but  the  judge  ordered  an  indidlment  to  be  preferred 
againft  this  accomplice  for  the  fame  crime,  and  upon  his  previous 
confefCon,  and  other  circumftances,  he  was  convifted  and  executed. 
And  if  the  jury  were  fatisfied  with  his  guilt,  there  can  be  no  quef- 
tion  with  regard  both  to  the  law  and  juftice  of  the  cafe. 

The 
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The  learned  commentator  fays,  that  the  accomplice  thus  ad- 
mitted a  witnefs,  fhall  jiot  afterwards  be  profecuted  for  that  or  any 
other  previous  offence  of  the  fame  degree.  Mrs.  Rudd's  cafe  does 
not  warrant  the  extent  of  that  pofition,  for  the  decifion  of  that 
cafe,  and  what  is  advanced  by  Mr.  J.  Afton  (Cow/.  341.),  and 
as  the  editor  conceives  the  reafon  and  principles  of  this  do£trine, 
will  not  extend  the  claim  of  the  witnefs  to  mercy  beyond  thofe 
offences  in  which  he  has  been  connefted  with  the  prifoners,  and- 
concerning  which  he  has  previoufly  undergone  an  examination. 
And  with  regard  to  thefe  crimes  he  may  be  crofs-examined  by  the 
counfel  for  the  prifoner,  but  of  courfe  he  may  refufe  to  criminate 
himfelf  of  other  charges,  againft  which  that  profecution  aff'ords 
him  no  proteAion. 

The  evidence  and  information  of  an  accomplice  taken  according 
to  the  ftatutes  i  &  2  Ph.  &  M.  c.  13,  and  2  &  3  Ph.  &  M.  c.  lo. 
may  be  read  againft  a  prifoner,  upon  proof  of  the  death  of  the 
accomplice  ;  but  it  can  have  no  effeft,  unlefs  it  is  corroborated 
in  the    fame  manner  as   his   living  teftimony.     Wefibeers  cafct 
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CHAPTER    THE   TWENTY-SIXTH. 


,  OF  PLEA,  AND  ISSUE. 


"lyfiTE  are  now  to  confider  the  plea  of  the  prlfoner,  or 
defenfive  matter  alleged  by  him  on  his  arraignment, 
if  he  does  not  confefs,  or  ftand  mute.  This  is  either,  i .  A 
plea  to  the  jurifdiftion  ;  2.  A  demurrer ;  3.  A  plea  in  abater 
ment  j   4.  A  fpecial  plea  in  bar  j  or,  5.  The  general  iflue. 

FoRMEELY  there  was  another  plea,  now  abrogated,  that  of 
fanBuary  ,•  which  is  however  neceflary  to  be  lightly  touched 
upon,  as  it  may  give  fome  light  to  many  parts  of  our  an- 
tient  law:  it  being  introduced  and  continued  during  the 
fuperftitious  veneration  that  was  paid  to  confecrated  ground 
in  the  times  of  popery.  Firft  then,  it  is  to  be  obferved,  that 
if  a  perfon  accufed  of  any  crime  (except  treafon,  wherein 
the  crown,  and  facrilege,  wherein  the  church,  was  too . 
nearly  concerned)  had  fled  to  any  church,  or  church-yard, 
and  within  forty  days  after  went  in  fackcloth  and  confefled 
himfelf  guilty  before  the  coroner,  and  declared  all  the  par- 
ticular circumftances  of  the  offence  j  and  thereupon  took  the 
oath  in  that  cafe  provided,  viz.  that  he  abjured  the  realm, 
and  would  depart  from  thence  forthwith  at  the  port  that 
fhould  be  affigned  him,  and  would  never  return  without 
leave  from  the  king  ;  he  by  this  means  faved  his  life,  if  he 
obfervea  the  conditions  of  the  oath,  by  going  with  a  crofs  in 
his  hand,  and  with  all  convenient  fpeed,  to  the  port  affigned, 
and  embarking.  For  if,  during  this  forty  days*  privilege  of 
C  333  ]  fan£l:uary,  or  in  his  road  to  the  fea-fide,  he  was  apprehended 

and 
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and  arraigned  in  any  court,  for  this  felony,  he  might  plead 
the  privilege  of  fanftuary,  and  had  a  right  to  be  remanded, 
if  taken  out  againft  his  will  *.  But  by  this  abjuration  his 
biood  was  attainted,  and  he  forfeited  all  his  goods  and  chat- 
tels **,  The  immunity  of  thefe  privileged  places  was  very 
much  abridged  by  the  ftatutes  27  Hen.  VIII.  e.  19.  and 
32  Hen.  VIII.  c.  12.  And  now,  by  the  ftatute  ai  Jac.  I. 
c  28.  all  privilege  of  fanftuary,  and  abjuration  confequent 
thereupon,  is  utterly  taken  away  and  aboUHied. 

FoEMEELY  alfo  the  benefit  of  clergy  ufed  to  be  pleaded 
before  trial  or  convidlion,  and  was  called  a  declinatory  plea ; 
wluch  was  the  name  alfo  given  to  that  of  fan<9:uary  "^.  But, 
as  the  prifoner  upon  a  trial  has  a  chance  to  be  acquitted, 
and  totally  difcharged;  and,  if  convi£led  ©f  a  clergyable 
felony,  is  entitled  equally  to  his  clergy  after  as  before  con- 
vid^ton ;  this  courfe  is  extremely  difadvantageous  ;  and  there- 
fore the  benefit  of  clergy  is  now  very  rarely  pleaded ;  but, 
5f  found  requifite,  is  prayed  by  the  conviifi  before  judgment 
is  paCed  upon  him. 

I  pxocEED,  therefore,  to  the  five  fpecies  of  pleas  before 
mentioned. 

I,  A  PLEA  Co  the  jurifdiBion,  is  where  an  indi£J:ment  is 
taken  before  a  court,  that  hath  no  cognizance  of  the  ofience ;  ^ 
as  if  a  man  be  indi<9:ed  for  scrape  at  the  flierifPs  toum,  or 

for  treafon  at  the  quarter  feflions :  in  thefe,  or  fimilar  cafes, 
he  may  except  to  the  jurifdidiion  of  the  court,  without  an- 
fwering  at  all  to  the  crime  alleged  \ 

II.  A  DEMUBREK  to  the  indidiment.     This  is  Incident  to 
criminal  cafes,  as  well  as  civil,  when  the  fa^  as  alleged  is 
allowed  to  be  true,  but  the  prifoner  joins  iflue  upon  fome  T  5-34  1 
point  of  law  in  the  indi£):ment,  by  which  he  infills  that  the 

faft,  as  ftated,  is  no  felony,  treafon,  or  whatever  the  crime 

*  Mirr.c.  i.  §  13.    »  Hawk, P. C.  335-  <^  %  Hal.  P.  C.as^. 

"  »  Hawk.  P.  C,jf«  •»  Ibid.  is^. 
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is  alleged  to  be.  Thus,  for  inflance,  if  a  man  were  indi£l:ed 
for  felonioujly  ftealing  a  greyhound  j  which  is  an  animal  in 
which  no  valuable  property  can  be  had,  and  therefore  it  is 
not  felony,  but  only  a  civil  trefpafs,  to  fteal  it :  in  this  cafe 
the  party  indifted  may  demur  to  the  indictment ;  denying  it 
to  be  felony,  though  he  confefles  the  aft  of  taking  it.  Some 
have  held  *,  that  if,  on  demurrer,  the  point  of  law  be  ad- 
judged againfl  the  prifoner,  he  fhall  have  judgment  and 
execution,  as  if  convifted  by  verdift.  But  this  is  denied  by 
others',  who  hold,  that  in  liich  cafe  he  {hall  be  direfted 
and  received  to  plead  the  general  iflue,  not  guilty,  after  a 
demurrer  determined  againft  him.  Which  appears  the  more 
reafonable,  becaufe  it  is  clear,  that  if  the  prifoner  freely  dif- 
covers  the  fa61:  in  court,  and  refers  it  to  the  opinion  of  the 
court}  whether  it  be  felony  or  no ;  and  upon  the  izQt  thus 
ftiewn  it  appears  to  be  felony  ;  the  court  will  not  record  the 
confeflion,  but  admit  him  afterwards  to  plead  not  guilty '. 
And  this  feems  to  be  a  cafe  of  the  fame  nature,  being  for 
the  mod  part  a  miftake  in  point  of  law,  and  in  the  condu6t 
of  his  pleading ;  and,  though  a  man  by  mifpleading  may  in 
fonie  cafes  lofe  his  property,  yet  the  law  will  not  fufFer  him 
by  fuch  niceties  to  lofe  his  life.  However,  upon  this  doubt, 
demurrers  to  indidlments  are  feldom  ufed  :  fince  the  fame 
advantages  may  be  taken  upon  a  plea  of  not  guilty  ;  or  after- 
wards in  arreft  of  judgment,  when  the  verdift  has  eftabliflied 
the  faft. 

III.  A  PLEA  in  abatement  is  principally  for  a  tnifnofmerj  a 
wrong  name,  or  falfe  addition  to  the  prifoner.  As,  if 
James  Allen,  gentleman^  is  indifted  by  the  name  of  John 
Allen,  efquiref  he  may  plead  that  he  has  the  name  of  James, 
and  not  of  John;  and  that  he  is  a  gentleman,  and  not  an 
efquire.  And,  if  either  fa£l  is  found  by  a  jury,  then  the 
indidlment  (hall  be  abated,  zi  writs  or  declarations  may  be 
in  civil  actions ;  of  which  we  fpoke  at  large  in  the  preceding 
volume  •*.     But,  in  the  end,  there  is  little  advantage  accruing 


«  z  HaL  P.  C.  257,  «  a  Hal.  P.  C.  115. 

'  a  HawL  P.  C.  334.  "  See  VoR  HI.  pag.  30a. 
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to  the  prifoner  by  means  of  thefe  dilatory  pleas  j  becaufe,  if 
the  exception  be  allowed,  a  new  bill  of  indictment  may  be 
framed,  according  to  what  the  prifoner  in  his  plea  avers  to  be 
his  true  name  and  addition.  For  it  is  a  rule,  apon  all  pleas 
in  abatement,  that  he,  who  takes  advantage  of  a  flaw,  muft 
at  the  fame  time  (hew  how  it  may  be  amended.  Let  us 
therefore  next  confider  a  more  fubftantial  kind  of  plea,  viz. 

•  IV.  Special  pleas  in  bar  ,-  which  go  to  the  merits  of  the 
indictment,  and  give  a  reafon  why  the  prifoner  ought  not  to 
anfwer  it  at  all,  nor  put  himfelf  upon  his  trial  for  the  crime 
alleged.  Thefe  are  of  four  kinds  :  a  former  acquittal,  a  former 
convi(flion,  a  former  attainder,  or  a  pardon.  There  are 
many  other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal ' ; 
but  thefe  are  applicable  to  both  appeals  and  indiClments. 

( 
I.  First,  the  plea  of  autrefoits  acquity  or  a  former  acquit- 
tal, is  grounded  on  this  univerfal  maxim  of  the  common  law 
of  England,  that  no  man  is  to  be  brought  into  jeopardy  of 
his  life,  more  than  once  for  the  fame  offence.  And  hence 
it  is  allowed  as  a  confequence,  that  when  a  man  is  once 
fairly  found  not  guilty  upon  any  indiftment,  or  other  profe- 
cution,  before  any  court  having  competent  jurifdiCtion  of 
the  offence  J,  he  may  plead  fuch  acquittal  in  bar  of  any  fub- 
fequent  accufation  for  the  fame  crime.  Therefore  an  acquit- 
tal on  an  appeal  is  a  good  bar  to  an  indi£tment  on  the  fame 
offence.  And  fo  alfo  was  an  acquittal  on  an  indidtment  a 
good  bar  to  an  appeal,  by  the  common  law  '' :  and  therefore, 
in  favour  of  appeals,  a  general  practice  was  introduced,  not 
to  try  any  perfon  on  an  indictment  of  homicide,  till  after  the 
year  and  day,  within  which  appeals  may  be  brought,  were 
paft ;  by  which  time  it  often  happened  that  the  witneiTes 
died,  or  the  whole  was  forgotten.  To  remedy  which  in- 
convenience, the  ftatute  3  Hen.  VII.  c.  i.  enaCts,  that  in- 
dictments fhall  be  proceeded  on,  immediately,  at  the  king's 
fuit,  for  the  death  of  a  man,  without  waiting  for  bringing  [  336  ] 

*  a  Hawk.  P.  C.  ch.  23,  ^  %  Hawk.  P.  C.  373, 

•3  Mod.  194. 
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an  appeal ;  and  the  plea  of  autrefoits  acquit  on   an  indidi- 
ment,  (hall  be  no  bar  to  the  profecuting  of  any  appeal. 

2.  Secondly,  the  plea  of  autrefoits  convidy  or  a  former 
convi6lion  for  the  fame  identical  crime,  though  no  judg- 
ment was  ever  given,  or  perhaps  will  be,  (being  fufpended 
by  the  benefit  of  clergy  or  other  caufes,)  is  a  good  plea  in  bar 
to  an  indiftment.  And  this  flepends  upon  the  fame  princi- 
ple as  the  former,  that  no  man  ought  to  be  twice  brought  in 
danger  of  his  life  for  one  and  the  fame  crime  \  Hereupon  it 
has  been  held,  that  a  convi6tion  of  manflaughter,  on  an  ap- 
peal or  an  indictment,  is  a  bar  even  in  another  appeal,  and 
much  more  in  an  indictment,  of  murder  j  for  the  iz€t  profe- 
cuted  is  the  fame  in  both,  though  the  offences  differ  in  colour- 
ing and  in  degree.  It  is  to  be  obferved,  that  the  pleas  of 
autrefoits  acquit  and  autrefoits  conviSiy  or  a  former  acquittal, 
and  former  conviCiion,  «iuft  be  upon  a  profecution  for  the 
fame  identical  a£k  and  crime.     But  the  cafe  is  otherwife,  in 

3.  Thirdly,  the  plea  of  autrefoits  attaint,  or  a  former 
attainder  ;  which  is  a  good  plea  in  bar,  whether  it  be  for  the 
fame  or  any  other  felony.  For  wherever  a  man  is  attainted 
of  felony,  by  judgment  of  death  either  upon  a  verdift  or 
confeffion,  by  outlawry,  or  heretofore  by  abjuration;  and 
whether  upon  an  appeal  or  an  indidlment ;  he  may  plead 
fuch  attainder  in  bar  to  any  fubfequent  indictment  or  appeal, 
for  the  fame  or  for  any  other  felony  ".  And  this  becaufe, 
generally,  fuch  proceeding  on  a  fecond  profecution  cannot 
be  to  any  purpofe  :  for  the  prifoner  is  dead  in  law  by  the  firft 
attainder,  his  blood  is  already  corrupted,  and  he  hath  for- 
feited all  that  he  had:  fo  that  it  is  abfurd  and  fuperfiuous 
to  endeavour  to  attaint  him  a  fecond  time.  But  to  this 
general  rule,  however,  as  to  all  others,  there  are  fome  ex- 
ceptions ;  wherein,  ceffante  ratione,  ceffat  et  ipfa  lex.  As, 
1 .  Where  the  former  attainder  is  reverfed  for  error,  for  then 

C  337  3  it  is  the  fame  as  if  it  had  never  been.     And  the  fame  reafon 

'  a  Hawk.  P.  C.  377-  ^ /*«(/.  375. 
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holds,  where  the  attainder  is  reverfed  by  parliament,  or  the 
judgment  vacated  by  the  king's  pardon,  with  regard  to  felo- 
nies committed  afterwards.  2.  Where  the  attainder  was 
upon  indictment,  fuch  attainder  is  no  bar  to  an  appeal :  for 
the  prior  fentence  is  pardonable  by  the  king  j  and  if  that 
might  be  pleaded  in  bar  of  the  appeal,  the  king  might  in  the 
end  defeat  the  fuit  of  the  fubjeft,  by  fufFering  the  prior  fen- 
tence to  ftop  the  profecution  of  a  fecond,  and  then,  when 
the  time  of  appealing  is  elapfed,  granting  the  delinquent  a 
pardon.  3.  An  attainder  in  felony  is  no  bar  to  an  indict- 
ment of  treafon  :  becaufe  not  only  the  judgment  and  manner 
of  death  are  different,  but  the  forfeiture  is  more  extenfive, 
and  the  land  goes  to  diflperent  perfons.  4.  Where  a  perfon 
attainted  of  one  felony,  is  afterwards  indi<fied  as  principal 
in  another,  to  which  there  are  alfo  acceflbries,  profecuted  at 
the  faiAe  time ;  in  this  cafe  it  is  held,  that  the  plea  of  autrt- 
foits  attaint  is  no  bar,  but  he  fhail  be  compelled  to  take  his 
trial,  for  the  fake  of  public  juftice  j  becaufe  the  acceflbries  to 
fuch  fecond  felony  cannot  be  convicted  till  after  the  convic- 
tion of  the  principal  °.  And  from  thefe  inftances  we  may 
coUedl  that  a  plea  of  autrefoits  attaint  is  never  good,  but  when^ 
a  fecond  trial  would  be  quite  fuperfluous**. 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar  j  as  at  once 
deftroying  the  end  and  purpofe  of  the  indiCtment,  by  remit- 
ting that  punifliment  which  the  profecution  is  calculated  to 
inflidt.  There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arreft  of  judgment,  before  fentence  is 
paft  }  which  gives  it  by  much  the  preference  to  pleading  it 
after  fentence  or  attainder.  This  is,  that  by  flopping  the 
judgment  it  ftops  the  attainder,  and  prevents  the  corruption 
of  the  blood :  which,  when  once  corrupted  by  attainder, 
cannot  afterwards  be  reftored,  otherwife  than  by  a£l  of  par- 
liament. But  as  the  title  of  pardons  is  applicable  to  other 
ftages  of  profecution  i  and  they  have  tlieir  refpeftive  force 
and  efficacy,  as  well  after  as  before  conviftion,  outlawry,  or 
attainder;  Ifhall  therefore  referve  the  more  minute  confi-  [  338  ] 

"  Poph.  107.  °  Staund.  P.  C.  107, 
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deration  of  them,  till  I  have  gone  through  every  other  title 
except  only  that  of  execution. 

Before  I  conclude  this  head  of  fpecial  pleas  in  bar,  it 
will  be  neceflary  once  more  to  obferve,  that  though  in  civil 
a£iions  when  a  man  has  his  election  what  plea  in  bar  to 
make,  he  is  concluded  by  that  plea,  and  cannot  refort  to  an- 
other if  that  be  determined  againft  him ;  (as  if,  on  aflion 
of  debt,  the  defendant  pleads  a  general  releafe,  and  no  fuch 
releafe  can  be  proved,  he  cannot  afterwards  plead  the  general 
iffue,  nil  debet,  as  he  might  at  firft  :  for  he  has  made  his  elec- 
tion what  plea  to  abide  by,  and  it  was  his  own  folly  to  choofe 
a  rotten  defence  ;)  though,  I  fay,  this  ftri£lnefs  is  obferved  in 
civil  a£tions,  quia  interejl  reipublica  ut  Jit  finis  litium  :  yet  in 
criminal  profecutibns  in  favor  em  vitae,  as  well  upon  appeal 
as  indiftment,  when  a  prifoner's  plea  in  bar  is  found  againft 
him  upon  iflue  tried  by  a  jury,  or  adjudged  againft  him  in 
point  of  law  by  the  court  j  ftill  he  fliall  not  be  concluded  or 
convicted  thereon,  but  ftiall  have  judgment  ol  refpondeat  oujier ^ 
and  may  plead  over  to  the  felony  the  general  iflue,  not  guilty  p. 
For  the  law  allows  many  pleas,  by  which  a  prifoner  may 
efcape  death  ;  but  only  one  plea,  in  confequence  whereof  it 
can  be  inflicted  \  viz.  on  the  general  iflue,  after  an  impartial 
examination  and  decifion  of  the  fa£l:,  by  the  unanimous  ver- 
dict of  a  jury  (i*).     It  remains  therefore  that  I  confider, 

V.  The  general  iflue,  X)X  plea  of  not  guilty  "J,  upon  which 
plea  alone  the  prifoner  can  receive  his  final  judgment  of 
death.  In  cafe  of  an  indiiflment  of  felony  or  treafon,  there 
can  be  no  fpecial  juftification  put  in  by  way  of  plea.  As,  on 
an  indidiment  for  murder,  a    man  cannot  plead  that  it  was 

f  2  Hal.  P.  C.  439.  1  See  Append.  §  i. 


(1*)  But  this  is  confined  to  cafes  of  felony  ;  a  defendant  having 
pleaded  in  bar  in  all  cafes  of  mifdemeanor,  is  precluded  from  the 
benefit  of  the  plea  of  not  guilty,  if  the  plea  in  bar  fhould  be 
found  jnfufficient.     8  JEq^,  107. 
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in  his  own  defence  againft  a  robber  on  the  highway,  or  a 
burglar  ;  but  he  muft  plead  the  general  iffiie,  not  guilty,  and 
give  this  fpeciai  matter  in  evidence.  For  (befides  that  thefe 
pleas  do  in  efFe(ft  amount  to  tlie  general  iflue  j  fince,  if  true, 
the  prifoner  is  moft  clearly  not  guilty)  as  the  fa£l:s  in  treafon 
are  laid  to  be  done  proditorie  et  contra  ligeantiae  fuae  dehitum^  [  339  ] 
and,  in  felony,  that  the  killing  was  Aone  felonice ;  thefe  charges, 
of  a  traiterous  or  felonious  intent,  are  the  points  and  very  gj/i 
of  the  indidlment,  and  muft  be  anfwered  direftly,  by  the  ge- 
neral negative,  not  guilty  ;  and  the  jury  upon  the  evidence 
will  take  notice  of  any  defenflye  matter,  and  give  their  verdidt 
accordingly  as  efFe£tually  as  if  it  were,  or  could  be,  fpecially 
pleaded.  So  that  this  is,  upon  all  accounts,  the  moft  advan-  ' 
tageous  plea  for  the  prifoner  ^ 

When  the  prifoner  hath  thus  pleaded  not  guilty,  non  cul- 
pabilisf  or  nient  culpa bk  ;  which  was  formerly  ufed  to  be  ab- 
breviated upon  the  minutes,  thus,  "  non  (or  nient)  cul."  the 
clerk  of  the  affife,  or  clerk  of  the  arraigns,  on  behalf  of  the 
crown,  replies,  that  the  prifoner  is  guilty,  and  that  he  is  ready 
to  prove  him  fo.  This  is  done  by  two  monofyllables  in  the 
fame  fpirit  of  abbreviation,  "  cul.  prit."  which  fignifies  firft 
that  the  prifoner  is  guilty,  {^cul.  culpahky  or  culpabilisy)  and 
then  that  the  king  is  ready  to  prove  him  fo  j  prit ypraejiof urn ^ 
or  paratus  verificare.  This  is  therefore  a  replication  on  be- 
half of  the  king  viva  voce  at  the  bar ;  which  was  formerly  the 
courfe  in  all  pleadings,  as  well  in  civil  as  in  criminal  caufes. 
And  that  was  done  in  the  concifeft  manner :  for  when  the 
pleader  intended  to  demur,  he  exprefled  his  demurrer  in  a 
fingle  word,  ^*  judgment  "  fignifying  that  he  demanded  judg- 
ment, whether  the  writ,  declaration,  plea,  Isfc,  either  in 
form  or  matter,  were  fufficiently  good  in  law :  and  if  he 
meant  to  reft  on  the  truth  of  the  fafis  pleaded,  he  exprefled 
that  alfo  in  a  fingle  fyllable,  <*  prit ,-"  fignifying  that  he  was 
ready  to  prove  his  aflertions:  as  may  be  obferved  from 
the  year-books  and  other  antient  repofitories  of  law '.     By 

'  2  Hal.  P.  C.  258.  '  Noith's  Life  of  Lord  Guildford,  98. 
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this  replication  the  king  and  the  prifoner  are  therefore  at 
iflue  ;  for  we  may  remember,  in  our  ftriftures  upon  pleadings, 
in  the  preceding  book ',  it  was  obferved,  that  when  the  par- 
ties come  to  a  fa£t,  which  is  affirmed  on  one  fide  and  denied 
on  the  other,  then  they  are  faid  to  be  at  iflue  in  point  of 
[  340  ]  faft  :  which  is  evidently  the  cafe  here,  in  the  plea  of  non  cul. 
by  the  prifoner ;  and  the  replication  of  cul.  by  the  clerk. 
And  we  may  alfo  remember,  that  the  ufual  conclufion  of  all 
affirmative  pleadings,  as  this  of  cul.  or  guilty  is,  was  by  an 
averment  in  thefe  words,  "  and  this  he  is  ready  to  verify  ;  rt 
**  hoc  paratus  ejl  verificare :  "  which  fame  thing  is  here  ex- 
prefled  by  the  fingle  word  "  prit." 

How  our  courts  came  to  exprefs  a  matter  of  this  im- 
portance in  fo  odd  and  pbfcure  a  manner,  "  rem  tantam  tarn 
"  negligenter"  can  hardly  be  pronounced  with  certainty.  It 
may  perhaps,  however,  be  accounted  for  by  fuppofing,  that 
thefe  were  at  firft  fhort  notes,  to  help  the  memory  of  the 
clerk,  and  remind  him  what  he  was  to  reply  ;  or  elfe  it  was 
the  ftiort  method  of  taking  down  in  court,  upon  the  minutes, 
the  replication  and  averment ;  "  cul.  prit .-"  which  afterwards 
the^  ignorance  of  fucceeding  clerks  adopted  for  the  very  words 
to  be  by  them  fpoken  ". 

But  however  it  may  have  arifen,  the  joining  of  iflue  (which 
though  now  ufually  entered  on  the  record  ",  is  no  otherwife 
joined*  in  any  part  of  the  proceedings)  feems  to  be  clearly 
the  meaning  of  this  obfcure  expreffion  ^  :  which  has  puzzled 
our  mofl:  ingenious  etymologifts,  and  is  commonly  under- 
ftood  as  if  the  clerk  of  the  arraigns,  immediately  on  plea 

'  See  Vol.111,  pag.  31a.  the  officer  bids  the  crier  numKer  them, 
"  Of  this  ignorance  we  may  fee  daily  for  which  the  word  in  law-french    isi 
inllancet  in   the  abufe   of    two    legal  "  eouniext"  but  we  now   hear  it  pro- 
terms  of  ancient  French ;  one,  the  pro-  nounced  in  very  good  Englifh,  "  count 
,              logue   to    all    proclamations,   "  oyez"  "  thefe." 

or  hear   ye,  which   is    generally   pro-  "  See  Appendix,  §  i. 

nounced  moft  unmeaningly,  *'  O  yes  :"  *  »  Hawk.  P.  C.  399. 

the   other,    a    more    pardonable    mif-  y  %  HaL  P.  C.  258. 
take,  viz.  when  a  jury  are  all  fworn, 

pleaded, 
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pleaded,  had  fixed  an  opprobrious  name  on  the  prifoner,  by 
afking  him,  "  culprit^  how  wilt  thou  be  tried  ?"  for  imme- 
diately upon  iflued  joined  it  is  inquired  of  the  prifoner,  by 
what  trial  he  will  make  his  innocence  appear  (i).  This  form 
has  at  prefent  reference  to  appeals  and  approvements  only 
wherein  the  appellee  has  his  choice,  either  to  try  the  accufa- 
tion  by  battel  or  by  jury.  But  upon  indidl:ments,  fmce  the  [  341  ] 
abolition  of  ordeal,  there  can  be  no  other  trial  but  by  jury, 
per  Jtaisy  or  by  the  country  :  and  therefore,  if  the  prifoner 
refufes  to  put  himfelf  upon  the  inqueft  in  the  ufual  form. 


(i  )  The  learned  judge's  explanation  oi prit  Ixova praejlo fum^  or 
paratus  vertficare,  however  ingenious,  is  certainly  inconliftent  both 
with  the  principles  and  practice  of  fpecial  pleading.  After  the  ge- 
neral iffue,  or  the  plea  of  not  guilty,  there  could  be  no  repHcation ; 
or  the  words  paratus  vertficare  could  not  poflibly  have  been  ufed. 
This  plea  in  Latin  was  entered  thus  upon  the  record  :  Non  inde  eft 
culpabilisi  et  pre  bono  et  mdlo  ponit  fe  fupe'r  patriam  ;  after  this  the 
attorney-general,  the  king's  coroner,  or  clerk  of  aflife,  could  only 
join  iiTue  hj  facitjtmiliteri  or  he  doth  the  like-  (SeeApp.  p.  3. 
at  the  end  of  this  book.)  If  then  I  might  be  allowed  to  indulge 
a  conjefture  of  my  own,  I  fhould  think  that  prit  was  an  eafy  cor- 
ruption of  pnt.  written  (or  ponit  by  the  clerk,  as  a  minute  that 
iflue  was  joined,  or  ponit /e/uper  patriam  j  or  pnt  fe  might  be  con- 
verted into  prift  or  preftf  as  it  is  fometimes  written.  Cul  was  pro- 
bably  intended  to  denote  the  plea,  znAprit  the  iffue  ;  and  thefe  fyl- 
lables  being  pronounced  aloud  by  the  clerk  to  give  the  court  and 
prifoner  an  opportunity  of  hearing  the  accuracy  of  the  minute,  and 
being  immediately  followed  by  the  queftion.  How  wilt  thou  be 
tried  ?  naturally  induced  the  ignorant  part  of  the  audience  to  fup- 
pofe  that  culprit  was  an  appellation  given  to  the  prifoner.  As  a 
confirmation  of  the  conjefture  that  prit  is  a  corruption  for  pnt^  the 
clerk  of  the  arraigns  at  this  day,  immediately  after  the  arraign- 
ment, writes  upon  the  indiftment  over  the  name  of  the  prifoner, 
puts.  And  Roger  North  informs  us,  that  in  ancient  times,  when 
pleadings  in  the  courts  were  ore  tenusy  **  if  a  fergeant  in  the  com- 
**  mon  pleas  (axdjudgmentt  that  was  a  demurrer  j  if  prift,  that  was 
"  an  iffue  to  the  country."     Life  of  Lord  Keeper  North,  98. 

that 
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that  is,  to  anfwer  that  he  will  be  tried  by  God  and  the  coun- 
try %  if  a  commoner ;  and,  if  a  peer,  by  God  and  his  peers  "; 
the  indiftment,  if  in  treafon,  is  taken  pro  confejjb  :  and  the 
prifoner,  in  cafes  of  felony,  is  adjudged  to  (land  mute,  and 
if  he  perfeveres  in  his  obftinacy,  fhall  now  ^  be  convifted  of 
the  felony. 

When  the  prifoner  has  thus  put  himfelf  upon  his  trial, 
the  clerk  anfwers  in  the  humane  language  of  the  law,  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
may  appear,  "  God  fend  thee  a  good  deliverance."  And 
then  they  proceed,  as  foon  as  conveniently  may  be,  to  the 
trial ;  the  manner  of  which  will  be  confidered  at  large  in  the 
next  chapter. 

*  A  learned  author,  who  is  very  fel  called   judicium    Dei.     But     it    fhould 

dom   miftaken   in  his    conjettures,  has  feem,  that  when  the  queftion  gives  the 

obferved    that    the    proper  anfwer    is,  prifoner  an  option,  his  anfwer  muft  be 

"  by  God  or  tbe  country,"  that  is,  either  pofitive  ;  and    not    in    the    disjunctive, 

bv  ordeal  or  by  jury  ;    becaufe  the  quef-  which    returns  the  option  back   to  the 

tion   fuppofes   an    option    in    the    pri-  profscutor. 

foner.      And   certainly  it   gives   fome  *    Keylinge,     57.        State     Trials, 

countenance  to   this   obfervation,  that  faffim. 

the  trial  by  ordeal  ufed  formerly  to  be  ^  Stat  12  Geo.  HI.  c.  20. 
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CHAPTER    THE    TWENTY-SEVENTH. 


OF  TRIAL  AND  CONVICTION. 


'TpHE  feveral  methods  of  trial  and  convi£lion  of  offenders 
-■■  eftablilhed  by  the  laws  of  England,  were  formerly 
more  numerous  than  at  prefenr,  through  the  fuperftition 
of  our  Saxon  anceftors  :  who,  like  other  northern  nations, 
were  extremely  addicted  to  divination :  a  chara£l:er,  which. 
Tacitus  obferves  of  the  antient  Germans  *.  They  therefore 
invented  a  confiderable  number  of  methods  of  purgation  or 
trial,  to  preferve  innocence  from  the  danger  of  falfe  wit- 
nefles,  and  in  confequence  of  a  notion  that  God  would 
always  interpofe  miraculoufly  to  vindicate  the  guiltlefs. 

I.  The  moft  antient''  fpecies  of  trial  was  that  by  ordeal ; 
which  was  peculiarly  diftinguiflied  by  the  appellation  oi  judi- 
cium Dei ;  and  fometimes  vulgaris  purgatio,  to  diftinguifli  i^ 
from  the  canonical  purgation,  which  wa^  by  the  oath  of  the 
party.  This  was  of  two  forts  '^,  either _/fr(?-ordeal,  or  nvater- 
ordeal ;  the  former  being  confined  to  perfons  of  higher  rank, 
the  latter  to  the  common  people  "^.  Both  thefe  might  be  per- 
formed by  deputy  :  but  the  principal  was  to  anfwer  for  the 
fuccefs  of  the  trial ;  the  deputy  only  venturing  fome  cor-  [  343  ] 

*  de  mnr.  Germ.  lo.  ferrum,  niel  per  aquam,  pro  diverfitate 

"  LL.  Inae.^.  c,  77.  condiiionii  bominum  :  per  ferrum  calidum 

^  Mirr.  C.  3.  §  13.  Jifuerit  homo  liter ;  per  aquam, Ji  fuer'tt 

'^  Tenetur  fe  purgare  it  qui  aeeufaiur,  rujiicus.     (Glanv, /.  14.  f.  i.) 
per   T>ei  judicium ;  fcilicet  per  calidum 

poral 
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poral  pain,  for  hire,  or  perhaps  for  friendfliip  *.  Fire-ordeal 
was  performed  either  by  taking  up  in  the  hand,  unhurt,  a 
piece  of  red-hot  iron,  of  one,  two,  or  three  pounds  weight ; 
or  elfe  by  walking  barefoot,  and  blindfold,  over  nine  red-hot 
plowfliares,  laid  lengthwife  at  unequal  diftances :  and  if  the 
party  efcaped  being  hurt,  he  was  adjudged  innocent ;  but  if 
it  happened  otherwife,  as  without  collufion  it  ufually  did, 
he  was  then  condemned  as  guilty.  However,  by  this  latter 
method  queen  Emma,  the  mother  of  Edward  the  confeflbr, 
is  mentioned  to  have  cleared  her  charafter,  when  fufpedted 
of  familiarity  with  Alwyn  bifhop  of  Winchefter '. 

WATEE-ordeal  was  performed,  either  by  plunging  the  bare 
arm  up  to  the  elbow  in  boiling  water,  and  efcaping  unhurt 
thereby :  or  by  calling  the  perfon  fufpe£ted  into  a  river  or 
pond  of  cold  water ;  and,  if  he  floated  therein  without  any 
action  of  fwimming,  it  was  deemed  an  evidence  of  his  guilt ; 
C  344  D  but,  if  he  funk,  he  was  acquitted.  It  is  eafy  to  trace  out  the 
traditional  relics  of  this  water-ordeal,  in  the  ignorant  bar- 
barity ftill  pra^iifed  in  many  countries  to  difcover  witches 
by  cafting  them  into  a  pool  of  water,  and  drowning  them  to 
prove  their  innocence.  And  in  the  eaftern  empire  the  fire- 
ordeal  was  ufed  to  the  fame  purpofe  by  the  emperor  Theo- 
dore Lafcaris ;  who,  attributing  his  ficknefs  to  magic,  caufed 
all  thofe  whom  he  fufpefted  to  handle  the  hot  iron  :  thus 
joining  (as  has  been  well  remarked  ^)  to  the  moft  dubious 
crime  in  the  world,  the  moft  dubious  proof  of  innocence. 

AxD  indeed  this  purgation  by  ordeal  feems  to  have  been 
very  antient  and  very  univerfal,  in  the  times  of  fuperftitious 
barbarity.  It  was  known  to  the  antient  Greeks  :  for  in  the 
Antigone  of  Sophocles  ^,  a  perfon,  fufpe£ted  by  Creon  of  a 
raifdemefnor,  declares  himfelf  ready  "  to  handle  hot  iron, 
**  and  to  walk  over  fire,"  in  order  to  manifeft  his  innocence ; 

«  This    is    ftill    exprefled    in    that        '  Tho.  Rudb<M-ne  Hifi.  maj.  H^inUn- 

common  form  of  fpeech,   "  of  going  /.  4.  c.i. 
"through    (ire    and    water    to    ferre        '  Sp.  L.  b.  14.  C5. 
•*  aaother."  ''  v.  270. 

I  a  which. 
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which,  the  fcholiaft  tells  us,  was  then  a  very  ufual  purga- 
tiojt.     And  Grotius  *  gives  us   many  inftances  of  water-  » 

ordeal  in  Bithynia,  Sardinia,  and  other  plaices.  There  is  alfo 
a  very  peculiar  fpecies  of  water-ordeal,  faid  to  prevail  among 
the  Indians  on  the  coaft  of  Malabar  ;  where  a  perfon  accufed 
of  any  enormous  crime  is  obliged  to  fwim  over  a  large  river 
abounding  with  crocodiles,  and,  if  he  efcapes  unhurt,  he  is 
reputed  innocent.  As,  in  Siam,  befides  the  ufual  methods 
of  fire  and  water  ordeal,  both  parties  are  fometimes  expofed 
to  the  fury  of  a  tyger  let  loofe  for  that  purpofe  ;  and,  if  the 
bead  fpares  either,  that  perfon  is  accounted  innocent;  if 
neither,  both  are  held  to  be  guilty ;  but  if  he  fpares  both^ 
the  trial  is  incomplete,  and  they  proceed  to  a  more  certain 
criterion  •'. 

One  cannot  but  be  aftonifhed  at  the  folly  and  impiety  of 
pronouncing  a  man  guilty,  unlefs  he  was  cleared  by  a  mi- 
racle ;  and  of  expedting  that  all  the  powers  of  nature  fliould  . 
be  fufpended  by  an  immediate  interpofition  of  Providence 
to  fave  the  innocent,  whenever  it  was  prefumptuoufly  re- 
quired. And  yet  in  England,  fo  late  as  king  John's  time, 
we  find  grants  to  the  bifhops  and  clergy  to  ufe  the  Judicium 
ferrty  aquae y  et  ignis '.  And,  both  in  England  and  Sweden, 
the  clergy  prefided  at  this  trial,  and  it  was  only  performed 
in  the  churches  or  in  other  confecrated  ground  ;  for  which 
Stiernhook  ""  gives  the  reafon ;  **  mn  dtfuit  illis  operae  et 
"  laboris  pretium  ;  femper  enim  ab  ejufmodi  judicio  aliquid  lucri 
**  facerdotibus  obveniebat."  But,  to  give  it  it's  due  praife, 
we  find  the  canon  law  very  early  declaring  againft  trial  by 
ordeal,  or  vulgaris  purgatio,  as  Being  the  fabric  of  the  devil, 
*'  cum  Jit  contra  praeceptum  Domini,  non  tentabus  Dominum 
**  Deum  tuum  "."  Upon  this  authority,  though  the  canons 
themfelves  were  of  no  validity  in  England,  it  was  thought  r  q/ti-  i 
proper  (as  had  been  done  in  Denmark  above  a  century  be- 
fore °)  to  difufe  and  abolifh  this  trial  entirely  in  our  courts 

'  On  Numb,  v.  17.  ■>  Decrct.  part  i.  cauf.  4.  qu.  5.  difi.  7, 

^  Mod,  Univ.  Hid.  vii.  »66.  Decretal,  lib.  3.  tit.  50.  c.^.  to*  Glojf. 

'  Spelm.  G/0/435.  ibid. 
•"  Dejure  Sueonum  l.l.c.S.  "  Mod.  Uu.  Hift.  xxxil  105. 

of 
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of  juftice,  by  an  a6\  of  parliament  in  3  Hen.  III.  according 
to  fir  Edward  Coke  •*,  or  rather  by  an  order  of  the  king'in 
council  "J.  , 

II.  Another  fpecies  of  purgation,  fomewhat  fimilar  to 
the  former,  but  probably  fprung  from  a  prefumptuous  abufe 
of  revelation  in  the  ages  of  dark  fuperftition,  was  the  corfned 
or  morfel  of  execration  :  being  a  piece  of  cheefe  or  bread, 
of  about  an  ounce  in  weight,  which  was  confecrated  with  a 
form  of  exorcifm  ;  defiring  of  the  Almighty  that  it  might 
caufe  convulfions  and  palenefs,  and  find  no  paffage  if  the 
man  was  really  guilty  ;  but  might  turn  to  health  and  nourlfh- 
ment,  if  he  was  innocent  • :  as  the  water  of  jealoufy  among 
the  jews  •  was,  by  God's  fpecial  appointment,  to  caufe  the 
belly  to  fwell,  and  the  thigh  to  rot,  if  the  woman  was  guilty 
of  adultery.  This  corfned  was  then  given  to  the  fufpefted 
perfon,  who  at  the  fame?  time  alfo  received  the  holy  facra- 
ment  * :  if  indeed  the  corfned  was  not,  as  feme  have  fuf- 
pefted,  the  facramental  bread  itfelf ;  till  the  fubfequent  in- 
vention of  tranfubftantiation  preferved  it  from  profane  ufes 
with  a  more  profound  refpe£l  than  formerly.  Our  hiftorians 
afliire  us,  that  Godwin,  earl  of  Kent,  in  the  reign  of  king 
Edward  the  confeflbr  abjuring  the  death  of  the  king's  bro- 
ther, at  laft  appealed  to  his  corfned,  ^^  per  buccetlam  deglutien- 
<*  dam  abjuravit ","  which  ftuck  in  his  throat  and  killed  him. 
This  cuftom  has  long  fince  been  gradually  abolifhed,  though 
the  remembrance  of  it  ftill  fubfifts  in  certain  phrafes  of  ab- 
juration retained  among  the  common  people  ". 

r  -iA^  1  However,  we  cannot  but  remark,  that  though  in  Euro- 
pean countries  this  cuftom  moft  probably  arofe  from  an  abufe 
of  revealed  religion,  yet  credulity  and  fuperftition  will,  in 

i>  9  Rep.  3  J.  '  LL.  Canut.  e.h. 

■«   I  Rym.  Foed.  ai8.     Spelm.  Gloff.        "  Inguljjh. 
316.     2  Fry n.  Rec.  Append  2o.   Seld.         *  As,  «I   will   take  the  facrament 

Eaim.fol.  48.  "  upon   it ;    may   thii   morfel    be   my 

'  Spelm.  G/.  439.  "  laft  ;"  and  the  like. 


Numb.  ch.  5. 


all 
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all  ages  and  in  all  climates,  produce  the  fame  or  fimllar  ef- 
fects. And  therefore  we  (hall  not  be  furprized  to  find,  that 
in  the  kingdom  of  Pegu  there  ftill  fubfifts  a  trial  by  the 
corfned,  very  fimilar  to  that  of  our  anceftors,  only  fubftitut- 
ing  raw  rice  inftead  of  bread  ^.  And,  in  the  kingdom  of  ^ 
Monomotapa,  they  have  a  method  of  deciding  lawfuits 
equally  whimfical  und  uncertain.  The  witnefs  for  the 
plaintiflF  chews  the  bark  of  a  tree,  endued  with  an  emetic 
quality ;  which  being  fufficiently  mafticated,  is  then  infufed 
in  water,  which  is  given  the  defendant  to  drink.  If  his 
ftomach  rejects  it,  he  is  condemned  :  if  it  flays  with  "him  he 
is  abfolved,  unlefs  the  plaintiff  will  drink  fome  of  the  fame 
water;  and,  if  it  ftays  with  him  alfo,  the  fuit  is  left  unde- 
termined y. 

These  two  antiquated  methods  of  trial  were  principally 
in  ufe  among  our  Saxon  anceflors.  The  next  which  ftill 
remains  in  force,  though  very  rarely  in  ufe,  owes  it's  intro- 
du£lion  among  us  to  the  princes  of  the  Norman  line.  And 
that  is, 

III.  The  trial  by  hattelt  duel,  or  fingle  combat ;  which 
was  another  fpecies  of  prefumptuous  appeals  to  providence,  . 
under  an  expedlation  that  heaven  would  unqueftionably  give 
the  vidlory  to  the  innocent  or  injured  party.  The  nature 
of  this  trial  in  cafes  of  civil  injury,  upon  ifTue  joined  in  a 
writ  of  right,  was  fully  difcufTed  in  the  preceding  book ' : 
to  which  I  have  only  to  add,  that  the  trial  by  battel  may  be 
<lemanded  at  the  eledlion  of  the  appellee,  in  either  an  appeal 
or  an  approvement  j  and  that  it  is  carried  on  with  equal 
folemnity  as  that  on  a  writ  of  right :  but  with  this  difference, 
that  there  each  party  might  hire  a  champion,  but  here  they 
muft  fight  in  their  proper  perfons.  And  therefore  if  the  ap- 
pellant or  approver  be  a  woman,  a  prieft,  an  infant,  or  of  the  [  347  ] 
age  of  fixty,  or  lame,  or  blind,  he  or  fhe  may  counterplead 
and  refufe  the  wager  of  battel ;  and  compel  the  appellee  to 

.  '  Mod.  Univ.  Hift.  vii.  129.  *  See  V0I..III,  pag.  337. 

y  Ibid,  XV.  464. 

Vol.  IV.  F  f  put 
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put  himfelf  upon  the  country.  Alfo  peers  of  the  realm, 
bringing  an  appeal,  fliall  not  be  challenged  to  wage  battel, 
on  account  of  the  dignity  of  their  perfons ;  nor  the  citizens 
of  London,  by  fpecial  charter,  becaufe  fighting  feems  foreign 
to  their  education  and  employment.  So  likewife  if  the  crime 
be  notorious ;  as  if  the  thief  be  taken  with  the  mainour^  or 
the  murderer  in  the  room  with  a  bloody  knife,  the  appellant 
may  refufe  the  tender  of  battel  from  the  appellee '  5  for  it  is 
unreafonable  that  an  innocent  man  fhould  ftake  his  life 
againft  one  who  is  already  half-convi£led. 


C348] 


The  form  and  manner  of  waging  battel  upon  appeals  are 
much  the  fame  as  upon  a  writ  of  right ;  only  the  oaths  of 
the  two  combatants  are  vaftly  more  flriking  and  ^  folemn. 
The  appellee,  when  appealed  of  felony,  pleads  not  guilty^ 
and  throws  down  his  glove,  and  declares  he  will  defend  the 
fame  by  his  body :  the  appellant  takes  up  the  glove,  and  re- 
plies that  he  is  ready  to  make  good  the  appeal,  body  for 
body.  And  thereupon  the  appellee,  taking  the  book  in  his 
right  hand,  and  in  his  left  the  right  hand  of  his  antagonift, 
fwears  to  this  effeft  :  **  Hoc  audi,  homOi  quern  per  manum 
teneoy*  ^c.  "  Hear  this,  O  man,  whom  I  hold  by  the 
hand,  who  calleft  thyfelf  John  by  the  name  of  baptifm, 
that  I,  who  call  myfelf  Thomas  by  the  name  of  baptifm, 
did  not  felonioufly  murder  thy  father,  William  by  name, 
nor  am  any  way  guilty  of  the  faid  felony.  So  help  me 
God,  and  the  faints  ;  and  this  I  will  defend  againft  thee 
by  my  body,  as  this  court  (hall  award."  To  which  the 
appellant  replies,  holding  the  bible  and  his  antagonill's  hand 
n  the  fame  manner  as  the  other :  "  Hear  this,  O  man,  whom 
I  hold  by  the  hand,  who  called  thyfelf  Thomas  by  the 
name  of  baptifm,  that  thou  art  perjured  j  and  therefore 
perjured,  becaufe  that  thou  felonioufly  didft  murder  my 
father,  William  by  name.  So  help  me  God,  and  the  faints; 
*  and  this  I  will  prove  againft  thee  by  my  body,  as  this 


a  Hawk.  P.  c.  427. 


*  Flet.  /.  I .  «.  34.    a  Hawk.  P.  C.  4*6. 
"  court 
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**  court  (hall  award  '."  The  battel  is  then  to  be  fought 
with  the  fame  weapons,  viz.  batons,  the  fame  folemnity, 
and  the  fame  oath  againft  amulets  and  forcery,  that  are  ufed 
in  the  civil  combat :  and  if  the  appellee  be  fo  far  vanquifhed, 
that  he  cannot  or  will  not  fight  any  longer,  he  fhall  be  ad- 
judged to  be  hanged  immediately  ;  and  then,  as  well  as  if 
he  be  killed  in  battel,  providence  is  deemed  to  have  deter- 
mined in  favour  of  the  truth,  and  his  blood  (hall  "be  at- 
tainted. But  if  he  kills  the  appellant,  or  can  maintain  the 
fight  from  funrifing  till  the  ftars  appear  in  the  evening,  he 
fhall  be  acquitted.  So  alfo  if  the  appellant  becomes  recreant, 
and  pronounces  the  horrible  word  of  craven,  he  (hall  l,ofe  his 
liberam  legem,  and  become  infamous  ;  and  the  appellee  fhall 
recover  his  damages,  and  alfo  be  for  ever  quit,  not  only  of 
the  appeal,  but  of  all  indi£tments  likewife  for  the  fame 
offence  ( i ). 

IV.  The  fourth  method  of  trial  ufed  in  criminal  cafes 
is  that  by  the  peers  of  Great  Britain,  in  the  court  of  parlia- 
ment, or  the  court  of  the  lord  high  fteward,  'when  a  peer  is 
capitally  indiEled:  for  in  cafe  of  an  appeal,  a  peer  fhall  be 

*=  There    is   a    ftriking  refemblance  none  but  near  relations  were  permitted 

between  this  procefs   and   that  of  the  to  profecute  in  that  court,)    and    that 

court  of  Areopagus  at  Athens  for  mur-  the  prifoner  was  the  caufe  of  his  death; 

der  ;  wherein  the  profeeutor  and  pri-  the  prifoner,  that  he  was  innocent  of  the 

foner  were    both    fworn    in    the   molt  charge  againft  him.     (Pott.  Antiq.  b.  r. 

folemn  manner:    the  profeeutor,   that  c.  19.) 
he  was  related    to    the  deceafed,    (for 


( I  )  The  laft  time  that  the  trial  by  battel  was  awarded  in  this 
country,  was  in  the  cafe  of  lord  Rae  and  Mr.  Ramfay,  in  the  7  Ch.  I. 
The  king  by  his  commiflion  appointed  a  conftable  of  England  to 
prefide  at  the  trial,  who  proclaimed  a  day  for  the  duel,  on  which 
the  combatants  were  to  appear  with  a  fpear,  a  long  fword,  a  fliort 
fword,  and  a  dagger ;  but  the  combat  was  prorogued  to  a  further 
day,  before  which  the  king  revoked  the  commiflion.  See  an  ac- 
count of  the  proceedings,  1 1  Harg.  St,  Tr.  1 24. 

F  f  2  tried 
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tried  by  jury  ^  (2).     Of  this  enough  has  been  faid  In  a  former 
.    '  chapter*;   to  which  I  fhall  now  only  add,  that  in  the  me- 

thod and  regulation  of  its  proceedings,  it  differs  httle  from 
the  trial  per  patriam^  or  by  jury ;  except  that  no  fpecial 
verdift  can  be  given  in  the  trial  of  a  peer^j  becaufe  the 
lords  of  parliament,or  the  lord  high  fteward,  (if  the  trial  be 
had  in  his  court,)  are  judges  fufficiently  competent  of  the  law 
"C  349  ]  that  may  arife  from  the  fa£l :  and  except  alfo,  that  the  peers 
need  not  all  agree  in  their  verdidt ;  but  the  greater  number, 
confiding  of  twelve  at  the  leaft,  will  conclude,  and  bind  the 
minority  ^. 

V.  The  trial  by  jury,  or  the  country,  per  patriamy  is  alfo 
that  trial  by  the  peers  of  every  Englifhman,  which,  as  the 
grand  bulwark  of  his  liberties,  is  fecured  to  him  by  the  great 
charter  '' :  "  nullus  liber  homo  capiatur,  vel  imprifotietur,  aut 
"  exuletf  aut  aliquo  alio  modo  dejlruatur^  niji  per  legale  judicium 
**  parium  fuoruniy  vel  per  legem  terrae." 

The  antiquity  and  excellence  of  this  trial,  for  the  fettling 
of  civil  property,  has  before  been  explained  at  large '.     And 
,  it  will  hold  much  ftronger  in  criminal  cafes ;   fince,  in  times 

of  difficulty  and  danger,  more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges  appointed  by  the  crown,  in 
■fuits  between  the  king  and  the  fubjedl:,  than  in  difputes  be- 
tween one  individual  and  another,  to  fettle  the  metes  and 
boundaries  of  private  property.  Our  law  has  therefore  wifely 
placed  this  ftrong  and  twofold  barrier,  of  a  presentment  and 
a  trial  by  jury,  between  the  liberties  of  the  people,   and 

■    *  9  Rep.  30.    iIniL49.  §  ii.    Fofter,  447. 

*  See  pitg.  359.  ••  9  Hen.  III.  c.  29. 

'  Halt.  116.  '  See  VoL  III.  pag.  379. 
«  Kelynje.  56.  ftat.  7  W.  III.  c. 3. 

(2)  The  nobility  are  tried  by  their  peers  for  treafon  and  felony, 
and  mifprifion  of  thefe ;  but  in  all  other  criminal  profecutions  they 
ate  tried  hke  commoners  by  a  jury.     3  Infi.  30.     See  i  vol.401. 

P-7. 

the 
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the  prerogative  of  the  crown.     It  was  neceflary,  for  preferr- 
ing the  admirable  balance  of  our  conftitution,  to  veft  the 
executive  power  of  the  laws  in  the  prince :    and   yet  this 
power  might  be  dangerous  and  deftrudlive  to  that  very  con- 
ftitution, if  exerted  without  check  or  control,  by  juftices  of 
oyer  and  terminer  occafionally  named  by  the  crown  j    who 
might  then,  as  in  France  or  Turkey,  imprifon,  difpatch,  or 
exile  any  man  that  was  obnoxious  to  the  government,  by  an 
inftant  declaration,  that  fuch  is  their  will  and  pleafure.    But 
the  founders  of  the  Englifh  law  have  with  excellent  forecaft 
contrived,  that  no  man  {hould  be  called  to  anfwer  to  the 
king  for  any  capital  crime,  unlefs  upon  the  preparatory  ac- 
cufation  of  twelve  or  more  of  his  feilow-fubje6ls,  the  grand 
jury :  and  that  the  truth  of  every  accufation,  whether  pre- 
ferred in  the  fliape  of  indictment,  information,  or  appeal,   [  3.j;o  J 
ftiould  afterwards  be  confirmed  by  the  unanimous  fufFrage  of 
twelve  of  his  equals  and  neighbours,  indifferently  chofen, 
and  fuperior  to  all  fufpicion.    So  that  the  liberties  of  England 
cannot  but  fubfift  fo  long  as  this  palladium  remains  facred  and 
inviolate  ;  not  only  from  all  open  attacks,  (which  none  will 
be  fo  hardy  as  to  make,)  but  alfo  from  all  fecret  machinations, 
which  may  fap  and  undermine  it ;  by  introducing  new  and 
arbitrary  methods  of  trial,  by  juftices  of  the  peace,  com- 
miflioners  of  the  revenue,  ^nd  courts  of  confcience.     And 
however  convenient  thefe  may  appear  at  firft,  (as  doubtlefs  all 
arbitrary  powers,  well  executed,    are  the  moft  convenient^ 
yet  let' it  be  again  remembered,  that  delays  and  little  incon- 
veniences in  the  forms  of  juftice,  are  the  price  that  all  free 
nations  muft  pay  for  their  liberty  in  more  fubftantial  matters; 
that  thefe  inroads  upon  this  facred  bulwark  of  the  nation  are 
fundamentally  oppofite  to  the  fpirit  of  our  conftitution  ;  and 
that,  though  begun  in  trifles,  the  precedent  may  gradually 
increafe  and  fpread,  to  the  utter  difufe  of  juries  in  queftions 
of  the  moft  momentous  concern. 

What  was  faid  of  juries  in  general,  and  the  trial  thereby, 
in  civil  cafes,  will  greatly  fhorten  our  prefent  remarks,  with 
regard  to  the  trial  of  criminal  fuits  j  indictments,  inform- 

F  f  3  ations. 
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ations,  and  appeals ;  which  trial  I  (hall  confider  in  the  fame 
method  that  I  did  the  former  j  by  following  the  order  and 
courfe  of  the  proceedings  themfelves,  as  the  moft  clear  and 
perfpicuous  way  of  treating  it. 

When  therefore  a  prifoner  on  his  arraignment  has  pleaded 
not  guilty^  and  for  his  trial  hath  put  himfelf  upon  the 
country,  which  country  the  jury  are,  the  Iheriff  of  the  county 
muft  return  a  panel  of  jurors,  liberos  et  legates  homines^  de 
•u'lcineto;  that  is,  freeholders  (3),  without  juft  exception,  and 
of  the  vifne  or  neighbourhood  ;  which  is  interpreted  to  be  of 
the  county  where  the  faft  is  committed  '\  If  the  proceedings 
are  before  the  court  of  king's  bench,  there  is  time  allowed, 
between  the  arraignment  and  the  trial,  for  a  jury  to  be  impa- 
£  35 1  ]  nelled  by  a  writ  of  venire  facias  to  the  iheriff,  as  in  civil  caufes: 
and  the  trial  in  cafe  of  a  mifdemefnor  is  had  at  nift  priusy 
unlefs  it  be  of  fuch  confequence  as  to  merit  a  trial  at  bar ; 
which  is  always  invariably  had  when  the  prifoner  is  tried  for 
any  capital  offence  (4).  But,  before  commiflioners  of  oyer  and 
terminer  and  gaol  delivery,  the  fheriff,  by  virtue  of  a  general 
precept  dire£l:ed  to  him  before-hand,  returns  to  the  court  a 
panel  of  forty-eight  jurors,  to  try  all  felons  that  may  be 
called  upon  their  trial  at  that  felTion  ;  and  therefore  it  is 
there  ufual  to  try  all  felons  immediately,  or  foon,  after  their 
arraignment.  But  it  is  not  cufton^ary,  nor  agreeable  to  the 
general  courfe  of  proceedings,  (unlefs  by  confent  of  parties, 
or  where  the  defendant  is  a£lual!y  in  gaol,)  to  try  perfons 
indi£led  of  fmaller  mifdemefnors  at  the  fame  court  in  which 
they  have  pleaded  not  guilty^  ox  traverfed  the  indidtment.  But 
they  ufually  give  fecurity  to  the  court,  to  appear  at  the  next 

J  2  HaL  P.  C.  264.     a  Hawk.  P.  C.  403. 

(3)  Since  the  ^l^  $  W.t^  M.  c.  24.  which  admits  copyholders 
upon  juries,  it  is  not  neceCTary  that  the  jurors  (hould  be  freeholders 
in  criminal  cafes,  except  in  treafon,  and  there  it  is  cxprefsly  re- 
quired by  the  bill  of  rights.     \  W.^  M.fi.  2.  c.  2. 

(4)  See  how  indi6lments  for  capital  offences  ra^y  be  tried  at 
niji priuj,  p.  ^og.  n.  ^.  ante.  ,i^^ 

aflifes 
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aflifes  or  feffion,  and  then  and  there  to  try  the  traverfe,  giving 
notice  to  the  profecutor  of  the  fame  (5). 

In  cafes  of  high  treafon,  whereby  corruption  of  Wood  may 
enfue  (except  treafon  in  counterfeiting  the  king's  coin  or 
feals),  or  mifpriCon  of  fuch  treafon,  it  is  enabled  by  ftatute 
7W.  III.  fc.  3.  firft,  that  no  perfon  (hall  be  tried  for  any 
fuch  treafon,  except  an  attempt  to  aflaflinate  the  king,  un- 
lefs  the  indi£i:ment  be  found  within  three  years  after  the  of- 
fence committed :  next  that  the  prifoner  Ihall  have  a  copy 
of  the  indidlment,  (which  includes  the  caption  \)  but  not 
the  names  of  the  witneifes,  five  days  at  leaft  before  the  trial ; 
that  is,  upon  the  true  conftruftion  of  the  a£t,  before  his 
arraignment^;  for  then  is  his  time  to  take  any  exceptions 
thereto,  by  way  of  plea  or  demurrer  :  thirdly,  that  he  Ihall 
alfo  have  a  copy  of  the  panel  of  jurors  two  days  before  his 
trial :  and,  laftly,  that  he  {hall  have  the  fame  compulfive  pro- 
cefs  to  bring  in  his  witneflesyor  him,  as  was  ufual  to  compel 
their  appearance  again/f  him.  And  by  ftatute  7  Ann.  c.  21., 
(which  did  not  take  place  till  after  the  deceafe  of  the  late  pre- 
tender,) all  perfons,  indifted  for  high  treafon  or  mifprifion 
thereof,  Ihall  have  not  only  a  copy  of  the  indidlment,  but  a  [  352  J 
lift  of  all  the  witnefles  to  be  produced,  and  of  the  jurors  im- 
panelled, with  their  profeflions  and  places  of  abode,  delivered 
to  him  ten  days  before  the  trial,  and  in  the  prefence  of  two 
witnefles  ;  the  better  to  prepare  him  to  make  his  challenges 
and  defence.  But  this  laft  adi,  fo  far  as  it  aff^efted  indict- 
ments for  the  inferior  fpecies  of  high  treafon,  refpefting  the 
coin  and  the  royal  feals,  is  repealed  by  the  ftatute  6  Geo.  III. 
c.  53.  elfe  it  had  been  impoflible  to  have  tried   thofe  of- 

i' Poft.  229.     Append.!.  ^  Hid.  130. 

(5)  Every  defendant  indifted  for  a  mifdemefnor  (hould  give  full 
eight  days  notice  of  trial  to  the  profecutor,  before  the  aflifes,  if  the 
trial  is  to  be  there  j  if  at  the  feflions,  it  is  ufual  to  give  two  or 
three  days  notice.  Cr.  Circ.  Comp.  17.  48.  Or  the  juftices  at 
feflions  fix  as  a  general  rule  what  time  they  think  a  reafonable 
notice  in  fuch  cafes. 

F  f  4  '       fences 
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fences  in  the  fame  circuit  in  which  they  are  indi£led:  for 
ten  clear  days,  between  the  finding  and  the  trial  of  the  in- 
dictment, will  exceed  the  time  ufually  allotted  for  any  feflion 
of  o-jer  and  terminer^  {6),  And  no  perfon  indidled  for  felony 
is,  or  (as  the  law  (lands)  ever  can  be,  entitled  to  fueh  copies, 
before  the  time  of  his  trial  ^. 

When  the  trial  is  called  on,  the  jurors  are  to  be  fvvorn, 
as  they  appear,  to  the  number  of  twelve,  unlefs  they  are 
challenged  by  the  party. 

Challenges  ma^  here  be  made,  either  on  the  part  of 
the  king,  or  on  that  of  the  prifoner  ;  and  either  to  the  whole 
array,  or  to  the  feparate  polls,  for  the  very  fame  reafons  that 
they  may  be  made  in  civil  caufes  °.  For  it  is  here  at  leaft  as 
neceflary,  as  there,  that  the  fheriff  or  returning  officer  be 
totally  indifferent ;  that  where  an  alien  is  indi£ted,  the  jury 
fliould  be  de  medietate,  or  half  foreigners,  if  fo  many  are 
found  in  the  place ;  (which  does  not  indeed  hold  in  ^treafons, 
aliens  being  very  improper  judges  of  the  breach  of  allegiance  ; 
nor  yet  in  the  cafe  of  Egyptians  under  the  ftatute  22  Hen. VIII. 
C.  10.)  that  on  every  panel  there  fhould  be  a  competent 
number  of  hundredors  j  and  that  the  particular  jurors  fliould 

™  Fofh  250.  •  See  VoU  HI.  pag.  359. 

»  2  Hawk.  P.  C.  410.  ■    P  2  Hawk.  P.  C.  420.   a  Hal.  P.  C.  271. 

(6)  It  is  the  practice  to  deliver  the  copy  of  the  indiftment,  and 
the  lifts  of  witneflcs  and  jurors,  ten  clear  days,  exclufive  of  the  day 
of  delivery  and  the  day  of  trial,  and  of  intervening  Sundays  pre- 
vious to  the  trial.     Fojl.  2.  250. 

By  the  39  Iff  40  Geo.  Ill-  c.  93.  it  is  enafted,  that  in  all  cafes 
of  high  trcafon,  in  compaffing  or  imagining  the  death  of  the  king, 
or  in  milprifion  of  fiich  treafon,  where  the  o\Trt  aft  of  fuch  trea- 
fon  (hall  be  alleged  in  the  indiftment  to  be  the  aflaflination  of  the 
king,  or  a  direA  attempt  againft:  his  life  or  perfon,  the  perfon  ac- 
cufed  fhall  be  indifted  and  tried  in  the  fame  manner  in  every  refpeft 
and  upon  the  like  evidence,  as  if  he  was  charged  with  murder. 
But  the  judgment  and  execution  {hall  remain  the  fame  as  in  other 
cafes  of  hich  treafon. 

^  be 
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be  omni  exceptione  majores ;  not  liable  to  objeftion  either 
propter  honoris  refpeBum^  propter  defeBurriy  propter  affeEtunty 
or  propter  deliBum, 

Challenges  upon  any  of  the  foregoing  accounts  are  [  353  3 
ftiled  challenges  for  caufe ;  which  may  be  without  flint  in  ^ 
both  criminal  and  civil  trials.  But  in  criminal  cafes,  or  at 
leaft  in  capital  ones,  there  is,  in  favorem  vitaCf  allowed  to 
the  prifoner  an  arbitrary  and  capricious  fpecies  of  challenge 
to  a  certain  number  of  jurors,  without  fliewing  any  caufe 
at  all ;  which  is  called  a  peremptory  challenge  :  a  provifion  full 
of  that  tendernefs  and  humanity  to  prifoners,  for  which  our 
Englifh  laws  are  juftly  famous  (7).  This  is  grounded  on 
two  reafons.  i .  As  every  one  muft  be  fenfible,  what  fudden 
impreflions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  geftures  of  another;  and  how 
neceflary  it  is,  that  a  prifoner  (when  put  to  defend  his  life) 
fhould  have  a  good  opinion. of  his  jury,  the  want  of  which 
might  totally  difconcert  him  ;  the  law  wills  not  that  he  Ihould 
be  tried  by  any  one  man  againft  whom  he  has  conceived  a 
prejudice,  even  without  being  able  to  affign  a  reafon  for  fuch 
his  diflike.  2.  Becaufe,  upon  challenges  for  caufe  Ihewn,  if 
the  reafon  affigned  prove  infuflicient  to  fet  afide  the  juror, 
perhaps  the  bare  queflioning  his  indifference  may  fometimes 
provoke  a  refentment  j  to  prevent  all  ill  confequences  from 
which,  the  prifoner  is  ftill  at  liberty,  if  he  pleafes,  peremp- 
torily to  fet  him  afide. 

This  privilege,  of  peremptory  challenges,  though  grant- 
ed to  the  prifoner,  is  denied  to  the  king  by  the  ftatute 
33  Edw.  I.  ft.  4.  which  enadls,  that  the  king  fhall  challenge 
no  jurors  without  affigning  a  caufe  certain,  to  be  tried  and  ap- 
proved by  the  court.  However  it  is  held,  that  the  king  need 
not  aflign  his  caufe  of  challenge,  till  all  the  panel  is  gone 

(7)  A  peremptory  challenge  is  not  allowed  in  the  trial  of  col- 
lateral iffues.  Fo/I.  ^2.  Nor  in  any  trial  for  a  mifdemcfnor. 
2  ffarg,  St.  Tr,  808.  and  4  II,  St.  Tr.  i. 

through, 
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through,  and  unlefs  there  cannot  be  a  full  jury  without  the 
perfon  fo  challenged.  And  then,  and  not  fooner,  the  king's 
counfel  muft  fliew  the  caufe :  otherwife  the  juror  fhall  be 
fworni  (8). 

The  peremptory  challenges  of  the  prifoner  muft  however 
have  fome  reafonable  boundary  ;  otherwife  he  might  never 
C  354  ]  be  tried.  This  reafonable  boundary  is  fettled  by  the  common 
law  to  be  the  number  of  thirty-five ;  that  is,  one  under  the 
number  of  three  full  juries.  For  the  law  judges  that  five  and 
thirty  are  fully  fufficient  to  allow  the  moft  timorous  man  to 
challenge  through  mere  caprice  ;  and  that  he  who  peremp- 
torily challenges  a  greater  number,  or  three  full  juries,  has 
no  intention  to  be  tried  at  all.  And  therefore  it  dealt  with 
one,  who  peremptorily  challenges  above  thirty-five,  and 
will  not  retradb  his  challenge,  as  with  one  who  ftands  mute 
or  refufes  his  trial ;  by  fentencing  him  to  the  peine  forte  et 
dure  in  felony,  and  by  attainting  him  in  treafon  ^  And  fo 
the  law  ftands  at  this  day  with  regard  to  treafon,  of  any 
kind. 

But  by  ftatute  22  Hen.  VIII.  c.  14.  (which,  with  regard 
to  felonies,  ftands  unrepealed  by  ftatute  i  &  2  Ph.  &  Mar. 
c.  10.)  by  this  ftatute,  I  fay,  no  perfon  arraigned  for  felony, 
can  be  admitted  to  make  any  more  than  twenty  peremptory 
challenges.  But  how  if  the  prifoner  will  peremptorily  chal- 
lenge twenty-one,  what  fhall  be  done  ?     The   old   opinion 

-  "1  2  Hauk.  P.  C.  413.     a  H.il.  P.C.  271. 

■•  a  Hal.  P.  C.  a68. 


(8  )  And  the  praftice  is  the  fame  both  in  trials  for  mifdemefnors 
and  for  capital  offences.  3  Harg.  St.  Tr.  519.  Where  there  is  a 
challenge  for  caufe,  two  perfons  in  court  not  of  the  jury  are  fworu 
to  try  whether  the  juryman  challenged  will  try  the  prifoner  indif- 
ferently. Evidence  is  then  produced  to  fupport  the  challenge,  and 
according  to  the  verdiA  of  the  two  tryers,  the  juryman  is  admitted 
or  rejeded.  A  juryman  was  thus  fee  afide  in  O'Coigly's  trial  for 
treafon,  becaufe,  upon  looking  at  the  prifoners,  he  had  uttered  the 
words,  «  damned  rafcals."     See  O'Coigly's  trial. 

12  was. 
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was,  that  judgment  oi  peine  forte  et  dure  fhould  be  given,  as 
where  he  challenged  thirty-fix  at  the  common  law ' :  but  the . 
better  opinion  feems  to  be  S  that  fuch  challenge  (hall  only  be 
difregarded  and  over-ruled.  Becaufe,  firft,  the  common  law 
doth  not  inflift  the  judgment  of  penance  for  challenging 
twenty-one,  neither  doth  the  ftatute  inflidt  it ;  and  fo  heavy 
a  judgment  (or  that  of  conviction,  which  fucceeds  it)  fhall 
not  be  impofed  by  implication.  Secondly,  the  words  of  the 
ftatute  are,  «  that  he  be  not  admitted  to  challenge  more 
«*  than  twenty  5"  the  evident  conftru£tion  of  which  is,  that 
any  farther  challenge  (hall  be  difallowed  or  prevented  :  and 
therefore,  being  null  from  the  beginning,  and  never  in  faft 
a  challenge,  it  can  fubjeft  the  prifoner  to  no  punifhment ; 
but  the  juror  fhall  be  regularly  fworn. 

If,  by  reafon  of  challenges  or  the  default  of  the  jurors,  a 
fufficient  number  cannot  be  had  of  the  original  panel,  a  tales 
may  be  awarded  as  in  civil  caufes  ^,  till  the  number  of  twelve  [  3^^  ] 
is  fworn,  "  well  and  truly  to  try,  and  true  deliverance  make, 
**  between  our  fovereign  lord  the  king,  and  the  prifoner 
"  whom  they  have  in  charge  ;  and  a  true  verdict  to  give, 
"  according  to  their  evidence." 

When  the  jury  is  fworn,  if  it  be  a  caufe  of  any  confe- 
quence,  the  indictment  is  ufually  opened,  and  the  evidence 
marfhalled,  examined,  and  enforced  by  the  counfel  for  the 
crown,  or  profecution.  But  it  is  a  fettled  rule  at  common 
law,  that  no  counfel  (hall  be  allowed  a  prifoner  upon  his  trial, 
upon  the  general  iflue,  in  any  capital  crime,  unlefs  fome 
point  of  law  fhall  arife  proper  to  be  debated^.  A  rule,  which 
(however  it  may  be  palliated  under  cover  of  that  noble  decla- 
ration of  the  law,  when  rightly  underftood,  that  the  judge 
fliall  be  counfel  for  the  prifoner ;  that  is,  fhall  fee  that  the 
proceedings  againfl  him  are  legal  and  ftriCtly  regular*)  feems 

^  2  Hawk.  P.  C.  414.  may  ore  Unus  order  a  new  panel  to  be 

^  3  Inft.  2a;.     a  Hal.  P.  €.270,  returned  injlanter.     (4  Inft.  68.     4  St. 

■"  See  Vol.  Ill,  pag.364.  But,  in  Tr.  728.  Cooke's  Cale.) 
meje  commiflions  of  gaol  delivery,  no  "'a  Hawk.  P.  C.  40a 
/a/»  can  be  awarded ;  though  the  court        "  Sir  Edward   Coke  (3  Inft.  137-) 

gives 
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to  be  not  at  all  of  a  piece  with  the  reft  of  the  humane  treatment 
of  prifoners  by  the  Engliflj  law.  For  upon  what  face  of  rea- 
fon  can  that  affiftance  be  denied  to  fave  the  life  of  a  man, 
which  yet  is  allowed  him  in  profecutions  for  every  petty  tref- 
pafs  ?  Nor  indeed  is  it  ftridlly  fpeaking  a  part  of  our  antient 
law:  for  the  mirrour^,  having  obferved  the  necefhty  of  coun- 
fel  in  civil  fuits,  "  who  know  how  to  forward  and  defend 
*•  the  caufe,  by  the  rules  of  law  and  cuftoms  of  the  realm," 
immediately  afterwards  fubjoins  ;  "  and  more  neceflary  are 
**  they  for  defence  upon  indi£lments  and  appeal^  of  felony, 
"  than  upon  other  venial  caufes'"'  (8).    And  the  judges  them- 

gives  another  additional  reafon  for  this  this  tonftlium,  I    conceive,  fignifies  only 

refufal,  "  becaufe  the  evidence  to  con-  an  imparlanee,  and  the  petitio  confUii  is 

"  vj£l  aprifoner  ITiouid  be  fomanifeft,  as  craving  Ita-ve  to  imparl ;  (See  Vol.  III. 

"  it  could  not  be  contradided."   Which,  pag.  298)  which   is   not   allowable   in 

lord  Nottingham  (when  high  fteward)  any  criminal  profecution.     This  will  be 

declared,  3  St.  Tr.  726.)  was  the  only  manifeft  by  comparing  this  law  with  a 

good  reafon  that  could  be  given  for  it.  contemporary  pafTage  in  the  grand cou- 

y  c.  3.  §1.  Jlumier  of  Normandy,  (cli.  85.)  which 

^  Father  Parfons  the  jefuit,  and  after  fpeaks  of  imparlances   in   perfonal  ac- 

him   bifliop  Ellys,  (of  Englilh  liberty,  tions.     '*  Apres  ce,  eft  tend  le  querelle  a  ' 

ii.  66.}  have  imagined,  that  the  benefit  "  re/pondre ;  et  aura  cengie  de  Joy  con- 

of  counfel    to   plead  for   them  was  firft  '^feillery   s'il   le  demande ;    et  quand    il 

denied  to  prifoners  by  a  law  of  Hen.  I.  ^'' /era  tonfeille,  il  peut  nyer  le  faiS  dont 

meaning  (I  prefume)  chapter  47  and  48  "  ill  eft  accufe^'     Or,  as  it  ftands  in  the 

of  the  code  which  is  ufually  attributed  I.at.  text,  {^edit.  1539.)      "  Querelatui 

to  that  -prince.    "  De  caufts  eriminalibus  "  autem  pnjlea  tenetur  refpondere  ;  et  ha' 

**  'vel  capitalibus  nemo  quaerat  conjilium  :  "  bebit  licentiam  confulendi,  ft  rcquirat  ; 

"  quin  implacitatis  Jiatim  perneget,Jine  **  babito  autem  eonfilio,  debet  fa£ium  nc' 

*'  omni  petit'tone  conjilii. —  In  aliis  omni-  "  gare  quo  accufatus  ejl.' 
«♦  but  potejl  et  debet  uti  eonfilio." —  But 

(8)  The  prifoner  is  not  allowed  counfel  to  plead  his  caufe  be- 
fore the  jury  in  any  felony,  whether  it  is  capital,  within  the  benefit 
of  clergy,  or  a  cafe  of  petty  larceny.  But  in  mifdemeanours  the 
prifoner  or  defendant  is  allowed  council  as  in  civil  adions. 

The  maxim  that  the  judge  is  counfel  for  the  prifoner  fignifies 
nothing  more  than  that  the  judge  (hall  take  care  that  the  prifoner 
does  not  fuffer  from  the  want  of  counfel. 

The  judge  is  counfel  only  for  public  juilice,  and  to  promote 
that  object  alone  all  his  enquiries  and  attention  ought  to  be  di- 
redled.  Upon  a  trial  for  the  murder  of  a  male  child,  the  counfel 
for  the  profecution  concluded  his  cafe  without  aiking  the  fex  of 

the 
IX 
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felves  are  fo  fenfible  of  this  defeft,  that  they  never  fcruple 
to  allow  a  prifoner  counfel  to  in(lru£l  him  what  queftions  to 
alk,  or  even  to  aflc  queftions  for  him,  with  refpe£t  to  matters  r  o  p(5  ] 
of  faft  :  for  as  to  matters  of  law,  arifing  on  the  trial,  thejr 
are  entitled  to  the  afliftance  of  counfel.  But,  left  this  indul- 
gence fhould  be  intercepted  by  fuperior  influence,  in  the  cafe 
of  ftate-criminals,  the  legiflature  has  diredled  by  ftatute 
7W.  3.  c.  3.  that  perfons  indiBed  ior  fuch  high  treafon, 
as  works  a  corruption  of  the  blood,  or  mifprifion  thereof, 
(except  treafon  in  counterfeiting  the  king's  coin  or  feals,)  may 
make  their  full  defence  by  counfel,  not  exceeding  two,  to 
be  named  by  the  prifoner  and  afligned  by  the  court  or  judge : 
and  the  fame  indulgence,  by  ftatute  20  Geo.  II.  c.  30., 
is  extended  to  parliamentary  impeachments  for  high  treafon, 
which  were  excepted  in  the  former  zOi  (9). 

the  child,  and  the  judge  would  not  permit  him  afterwards  to  call 
a  witnefs  to  prove  it,  but,  in  confequence  of  the  omilllon,  he  di- 
refted  the  jury  to  acquit  the  prifoner.  But  to  the  honour  of  that 
judge,  it  ought  to  be  ftated,  that  he  declared  afterwards  in  private 
his  regret  for  his  conduct.  .This  cafe  is  well  remembered,  but  it 
ought  never  to  be  cited  but  with  reprobation, 

(9)  Upon  the  trial  of  iflues  which  do  not  turn  upon  the  queftion 
of  guilty  or  not  guilty,  but  upon  collateral  facts,  prifoners  under 
a  capital  charge,  whether  for  treafon  or  felony,  always  were  en- 
titled to  the  full  afliftance  of  counfel.  Fojl.  232.  42.  It  is  very 
extraordinary  that  the  law  of  England  ftiould  have  denied  the 
afliftance  of  counfel,  when  it  is  wanted  moft,  viz.  to  defend  the 
life,  the  honour,  and  all  the  property  of  an  individual.  It  is  the  ' 
extenfion  of  that  maxim  of  natural  equity,  that  every  one  fhall  be 
heard  in  his  own  caufe,  that  warrants  the  admiflion  of  hired  ad- 
vocates in  courts  of  juftice  ;  for  there  is  much  greater  inequality 
in  the  powers  of  explanation  and  perfuafion  in  the  natural  ftate  of 
the  human  mind,  than  when  it  is  improved  by  education  and  ex- 
perience. Amongft  profeflional  men  of  eftabhfhed  charafter,  the 
difference  in  their  flcill  and  management  is  generally  fo  iiicon- 
fiderable,  that  the  decifion  of  the  caufe  depends  only  upon  the 
fuperiority  of  the  juftice  in  the  refpeftive  cafes  of  the  litigating 
parties.  Hence  the  practice  of  an  advocate  is  abfolutely  neceffary 
to  the  adminiftration  of  fubftantial  juftice.    An  honourable  barrifter 

will 
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The  dodiriiie  of  evidence  upon  pleas  of  the  crown  is,  in 
mofl  refpei^s,  the  fame  as  that  upon  civil  adlions.  There 
are  however  a  few  lea,ding  points,  wherein,  by  feveral  fta- 
tutes,  and  refolutions,  a  difference  is  made  between  civil 
and  criminal  evidence. 

will  never  mif-ftate  either  law  or  fafts  within  his  own  knowledge, 
but  he  is  juflified  in  urgring  any  argument,  whatever  may  be  his 
OWH  opinion  of  the  folidity  or  juftnefs  of  it,  which  he  may  think  will 
promote  the  interefts  of  his  client ;  for  reafoning  in  courts  of 
juftice  and  in  the  ordinary  affairs  of  life  feldom  admits  of  geome- 
trical demonflration ;  but  it  happens  not  unfrequently  that  the 
fame  argument,  which  appears  fophiftry  to  one,  is  found  logic  in 
the  mind  of  another,  and  every  day's  experience  proves  that  the 
opinions  of  a  judge  and  an  advocate  are  often  diametrically  oppo> 
fite.  Many  circumftances  may  occur,  which  will  juftify  or  com- 
pel an  individual  member  of  the  profeffion  to  refufe  the  defence 
of  a  particular  client,  but  a  caufe  can  hardly  be  conceived  which 
ought  to  be  rejefted  by  all  the  bar  ;  for  fuch  a  conduft  in  the 
profeffion  would  excite  fo  ftrong  a  prejudice  againft  the  party,  as  to 
render  him  in  a  great  degree  condemned  before  his  trial.  Let  the 
circumftances  agaiuft  a  prifoner  be  ever  fo  atrocious,  it  is  ftill  the 
duty  of  the  advocate  to  fee  that  his  client  is  convifted  according 
to  thofe  rules  and  forms,  which  the  wifdom  of  the  legiflature  has 
eftablifhed  as  the  beft  proteAion  of  the  liberty  and  the  fecurity  of 
the  fubje6t.  But  the  conduft  of  counfel  in  the  profecution  of  cri- 
minals, ought  to  be  very  different  from  that  which  is  required 
from  them  in  civil  a6tions,  or  when  they  are  engaged  on  the  fide  of 
a  prifoner  ;  in  the  latter  cafes  they  are  the  advocates  of  their  client 
only,  and  fpeak  but  by  his  inftru6lion  and  permiffiun ;  in  the 
former  they  are  the  advocates  of  public  juftice,  or  to  fpeak  more 
profeffionally,  they  are  the  advocates  of  the  king,  who,  in  all 
criminal  profecutions,  is  the  reprefentative  of  the  people  ;  and  both 
the  king  and  the  country  muft  be  better  fatisfied  with  the  acquittal 
of  the  innocent,  than  with  the  conviftion  of  the  guilty.  Hence 
in  all  criminal  profecutions,  efpecially  where  the  prifoner  can  have 
no  counfel  to  plead  for  him,  a  barrifter  is  as  much  bound  to  dif- 
clofe  all  thofe  circumftances  to  the  jury,  and  to  reafon  upon  them 
as  fully,  which  are  favourable  to  the  prifoner,  as  thofe  which  are 
likely  to  fupport  the  profecution. 

When  this  note  was  written,  the  editor  was  not  aware  that  the 
general  obfervations  contained  in  it  were  fandlioned  by  fo  great 

authorities 
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First,  in   all  cafes   of  high  treafon,  petit  treafon,  and 
mifprifion  of  treafon,  by  ftatutes  i  Edw.  VI.  c.  12.  and  5  & 
6Edw»  VI.  c.  II.  two  lawful  witnefles  are  required  to  con- 
vict a  prifoner ;  unlefs  he  (hall  willingly  and  without  vio- 
lence confefs  the  fame.     By  ftatute  i  &  2  Ph.  &  Mar.  c.  10. 
a  farther  exception  is  made  as  to  treafons  in  counterfeiting 
the  king's  feals  or  fignatures,  and  treafons  concerning  coin 
current  within  this  realm  :  and  more  particularly  by  c.  11. 
the  offences  of  importing  counterfeit  foreign  money  current 
in  this  kingdom,  and  impairing,  counterfeiting,  or  forging 
any  current  coin.      The  ftatutes  8  &  9  W.  IIL  c.  25.  and 
15  &  16  Geo.  II.  c.  28.  in  their  fubfequent  extenfions  of  this  £  357  3 
fpecies  of  treafon,  do  alfo  provide,  that  the  offenders  may  be 
indidted,  arraigned,  tried,  convifted,  and  attainted,  by  the 
like  evidence,  and  in  fuch  manner  and  form  as  may  be  had 
and  ufed  againft  offenders  for  counterfeiting  the  king's  money. 
But  by  ftatute  7  W.  III.  c.  3.  in  profecutions  for  thofe  trea- 
fons to  which  that  a£l  extends,  the  fame  rule  (of  requiring 
iwo  witneffes)  is  again  enforced ;  with  this  addition,  that 
the  conjejfton  of  the  prifoner,  which  (hall  countervail  the 
neceffity  of  fuch  proof,  muft  be  in  open  court.     In  the  con- 
ftrudlion  of  which  a£i  it  hath  been  holden  %  that  a  confef- 
fion  of  the  prifoner,  taken  out  of  court,  before  a  magiftrate  or 
perfon  having  competent  authority  to  take  it,  and  proved  by 

*  Fofter,  240 — 244. 


authorities  as  Cicero  and  Pansetius.  Cicero  makes  the  diflindion 
that  it  is  the  <luty  of  the  judge  to  purfue  the  truth  ;  but  it  is  per- 
mitted to  an  advocate  to  urge  what  has  only  the  femblance  of  it. 
He  fays  he  would  not  have  ventured  himfelf  to  have  advanced 
this,  (efpecially  when  he  was  writing  upon  philofophy,)  if  it  had 
not  alfo  been  the  opinion  of  the  graveit  of  the  floics,  Panaetius. 
*<  Judicis  efl  femper  in  caufis  verum  fequi ;  patroni  nonnunquam 
*'  verifimile,  etiam  fi  minus  fit  verum,  defendere :  quod  fcribere 
"  (praefertim  cum  de  philofophia  fcriberem)  non  auderem,  nifi 
"  idem  placeret  graviHimo  ftoicorum  Panaetio.*' 

Cicde  Off.  lib. 2.  c- 14. 
i  two 
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two  witnefles  is  fufficient  to  convift  him  of  treafon.  .  But 
hafty  unguarded  confeflions,  made  to  perfons  having  no  fuch 
authority,  ought  not  to  be  admitted  as  evidence  under  this 
Aatute.  And  indeed,  even  in  cafes  of  felony  at  the  common 
law,  they  are  the  weakeft  and  mod  fufpicious  of  all  tefti- 
mony ;  ever  liable  to  be  obtained  by  artifice,  falfe  hopes, 
promifes  of  favour,  or  menaces ;  feldom  remembered  accu- 
rately, or  reported  with  due  precifion;  and  incapable  in  their 
nature  of  being  difproved  by  other  negative  evidence.  By 
the  fame  ftatute  7  W.  III.  it  is  declared,  that  both  wit- 
nefles mud  be  to  the  fame  overt  a6t  of  treafon,  or  one  to  one 
overt  a£l,  and  the  other  to  another  overt  adt,  of  the  fame 
fpecies  of  treafon  •*,  and  not  of  diftinft  heads  or  kinds :  and 
no  evidence  (hall  be  admitted  to  prove  any  overt  a£l  not  ex- 
prefsly  laid  in  the  indictment.  And  therefore  in  fir  John 
Fenwick's  cafe  in  king  William's  time,  where  there  was  but 
one  witnefs,  an  a6t  of  -parliament  *=  was  made  on  purpofe  to 
attaint  him  of  treafon,  and  he  was  executed  **.  But  in  almoft 
every  other  accufation  one  pofitive  witnefs  is  fufficient.  Baron 
Montefquieu  lays  it  down  for  a  rule%  that  thofe  laws  which 
condemn  a  man  to  death  in  any  cafe  on  the  depofition  of  a 
Cngle  witnefs,  are  fatal  to  liberty  :  and  he  adds  this  reafon, 
that  the  witnefs  who  affirms,  and  the  accufed  who  denies, 
make  an  equal  balance  *^;  there  is  a  neceflfity  therefore  to  call 
[  358  D  ^'^  ^  third  man  to  incline  the  fcale.  But  this  feems  to  be 
carrying  matters  too  far:  for  there  are  fome  crimes,  in  which 
the  very  privacy  of  their  nature  excludes  the  poflibility  of 
having  more  than  one  witnefs  ;  muff;  thefe  therefore  efcape 
unpunifhed  ?  Neither  indeed  is  the  bare  denial  of  the  perfon 
accufed  equivalent  to  the  pofitive  oath  of  a  difintereflied  wit- 
nefs. In  cafes  of  indictments  for  perjury,  this  doCtrine  is 
better  founded;  and  there  our  law  adopts  it :  for  one  witnefs 
is  not  allowed  to  convift  a  man  indidted  for  perjury ;  becaufe 
then  there  is  only  one  oath  againft  another  «.     In  cafes  of 


*  See  St.  Tr.  II.  144.     Fofter,  %is-  *  Sp.  L.  b.  \t.  c.  3. 
'  Sut.  8W.I[r.  C.4.  '  Bcccar.c.  13. 

*  St.  Tr.  V.  40.  «  xo  Mod.  194. 
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treafon  alfo  there  is  the  accufed's  oath  of  allegiance,  to  coun- 
terpoife  the  information  of  a  fingle  witnefs  j  and  that  may 
perhaps  be  one  reafon  why  the  law  requires  a  double  tefti- 
mony  to  convijH:  him  :  though  the  principal  reafon,  undoubt- 
edly, is  to  fecure  the  fubjedt  from  being  facrificed  to  fi(^itious 
confpiracies,  which  have  been  the  engines  of  profligate  and 
crafty  politicians  in  all  ages. 

( 

.  Secondly,  though  from  the  reverfal  of  colonel  Sidney's 
attainder  by  a6t  of  parliament  in  1689  **  ^^  ^^Y  ^^  colledied ', 
that  the  mere  fimilitude  of  hand-writing  in  two  papers  (hewn 
to  a  jury,  without  other  concurrent  teftimony,  is  no  evidence 
that  both  were  written  by  the  fame  perfon  j  yet  undoubtedly 
the  teftimony  of  witnefles,  well  acquainted  with  the  party's 
hand,  that  they  believe  the  paper  in  queftion  to  have  been 
written  by  him,  is  evidence  to  be  left  to  a  jury  J  (10). 

Thirdly,  by  the  ftatute  21  Jac.  I.  c.  27.  a  mother  of  a 
baftard  child,  concealing  it's  death,  muft  prove  by  one  wit- 
nefs that  the  child  was  bom  dead  *,  otherwife  fuch  conceal- 
ment (hall  be  evidence  of  her  having  murdered  it "'  ( n ). 


.    ••  St.  Tr.  VIII.  47a.  1716.     St.Tr.  VI.  69.     Layer's  cafe, 

'  a  Hawk.  P.  C.  431.  A.D.ijzz.   IbiJ.2jg.   Heniey's  cafe, 

i  Lord  Prefton's    cafe,  ^.  X>.  1690.  A.  D.  175?.    4  Burr,  644. 

St.  Tr.  IV.  453.    Francia's  cafe,  A.D.         "^  See  pag.  198. 


(10)  But  the  proof  of  hand-writing  is  not  evidence  in  high 
treafon,  unlefs  the  papers  are  found  in  the  cuftody  of  the  prifoner. 
I  Burr.  644. 

(11)  By  the  43  Geo.  III.  c .  58.  this  ftatute  is  repealed,  and  alfo 
a  fimilar  ftatute  in  Ireland  the  6  Ann.  c.  4.  and  it  is  enafted,  that  all 
women  who  ftiall  be  tried  for  the  murder  of  their  baftard  children, 
fhall  be  tried  by  the  fame  rules  of  evidence,  as  if  thefe  ftatutes 
had  never  been  pafled,  provided  that  it  (hall  be  lawful  for  the  jury 
to  find  that  the  prifoner  was  delivered  of  iffue,  which  if  born  alive 
would  have  been  a  baftard,  and  that  ftie  did  endeavour  to  conceal 
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Fourthly,  all  prefumptive  evidence  of  felony  fliould  be 
admitted  cautioufly ;  for  the  law  holds,  that  it  is  better  that 
ten  guilty  perfons  efcape,  than  that  one  innocent  fuffer.  And 
C  359  ]  ^^^  Matthew  Hale  in  particular '  lays  down  two  rules  moft 
prudent  and  neceflary  to  be  obferved :  t  .  Never  to  convidl  a 
man  for  dealing  the  goods  of  a  perfon  unknown,  merely  be- 
caufe  he  will  give  no  account  how  he  came  by  them,  unlefs 
an  a£lual  felony  be  proved  of  fuch  goods  :  and,  2.  Never  to 
convidl  any  perfon  of  murder  or  manflaughter,  till  at  lead  the 
body  be  found  dead  ;  on  account  of  two  inftances  he  men- 
tions, where  perfons  were  executed  for  the  murder  of  others, 
who  were  then  alive,  but  miffing. 

Lastly,  it  was  an  antient  and  commonly  received  prac- 
tice ",  (derived  from  the  civil  law,  and  which  alfo  to  this 
day  obtains  in  the  kingdom  of  France",)  that,  as  counfel 
was  not  allowed  to  any  prifoner  accufed  of  a  capital  crime,  fo 
neither  fhould  he  be  fufFered  to  exculpate  himfelf  by  the  tef- 
timony  of  any  witnefles.  And  therefore  it  deferves  to  be  re- 
membered to  the  honour  of  Mary  I.  (whofe  early  fenti^ 
ments,  till  her  marriage  with  Philip  of  Spain,  feem  to  have 
been  humane  and  generous  **,)  that  when  fhe  appointed  fir 
Richard  Morgan  chief  juftice  of  the  common  pleas,  {he  in- 
joined  him,  "  that  notwithftanding  the  old  error,  which 
*'  did  not  admit  any  witnefs  to  fpeak,  or  any  other  mJtter 
**  to  be  heard,  in  favour  of  the  adverfary,  her  majefty  being 
**  party ;  her  highnefs's  pleafure  was,  that  whatfoever  could 
"  be  brought  in  favour  of  the  fubje£l  fliould  be  admitted  to 
**  be  heard  :  and  moreover,  that  the  juftices  fliould  not  per- 
*'  fuade  themfelves  to  fit  in  judgment  otherwife  for  her  high- 

'  2  Hal.  P.  C,  290.  "  Domat.     publ.    law.    b.    3.     t.  I. 

">  St.  Tr.  I.  f>a/^m.  Montefq.  Sp.  L.  b.  29.  c.  1 1. 

"  See  pag.  1 7. 


the  birth  thereof,  and  the  court  therefore  may  adjudge  the  pn- 
foner  to  be  committed  to  the  gaol  or  houfe  of  correftion  for  any 
time  not  exceeding  two  years, 

«  nefs 
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"  nefs  than  for  her  fubje£t  p."   Afterwards,  in  one  particular 
inftance,  (when  embezzling  the  queen*s  military  (lores  was 
made  felony  by  ftatute  31  Eliz.  c.  4.)  it  was  provided,  that 
any  perfon  impeached  for  fuch  felony,  "  fliould  be  received 
"  and  admitted  to  make  any  lawful  proof  that  he  could,  by 
**  lawful  witnefs  or  otherwife,  for  his  difcharge  and  defence  :'* 
and  in  general  the  courts  grew  fo  heartily  afhamed  of  a  doc- 
trine fo  unreafonable  and  oppreflive,  that  a  pra£lice  was  gra- 
dually introduced  of  examining  witnefles  for  the  prifoner,  but 
not  upon  oath 'J :  the  confequence  of  which  ftill  was,  that  [  360  3 
the  jury  gave  lefs  credit  to  the  prifoner's  evidence,  than  to 
that  produced  by  the  crown.     Sir  Edward  Coke  "■  protefts 
very  llrongly  againft  this  tyrannical  practice  ;  declaring  that 
he  never  read  in  any  zGt  of  parliament,  book-cafe,  or  record, 
that  in  criminal  cafes  the  party  accufed  fliould  not  have  wit- 
nefles fworn  iox  him  ;  and  therefore  there  was  not  fo  much 
zsfcintil/a  Juris  againft:  it '.    And  the  houfe  of  commons  were       ^ 
fo  fenfible  of  this  abfurdity,  that,  in  the  bill  for  abolifliing 
hofl:ilities  between  England  and  Scotland  *,  when  felonies 
committed  by  Engliflimen  in  Scotland  were  ordered  to  be 
tried  in  one  of  the  three  northern  counties,  they  infifl:ed  on 
a  claufe,  and  carried  it "  againft:  the  efforts  of  both  the  crown 
and  the  houfe  of  lords,  againft  the  practice  of  the  courts  in 
England,  and  the  exprefs  law  of  Scotland  "',  "  that  in  all 
<*  fuch  trials  for  the  better  difcovery  of  the  truth,  and  the 
"  better  information  of  the  confciences  of  the  jury  and  juf- 
"  tices,  there  ftiall  be  allowed  to  the  party  arraigned  the  be- 
"  nefit  of  fuch  credible  witnefles  to  be  examined  upon  oath 
"  as  can  be  produced  for  his  clearing  and  juftification."   At 
length  by  the  ft:atute  7  W.  III.  c.  3.  the  fame  meafure  of 
juftice  was  eftablifhed  throughout  all  the  realm,  in  cafes  of 
treafon  within  the  a£t :  and  it  was  afterwards  declared  by 
ftatute  I  Ann.  ft:.  2.  c.  9.  that  in  ail  cafes  of  treafon  and  fe- 

P  HoUing(h.iii2.  St.Tr.  I.  71.  '  Stat.  4  Jac.  I.e.  i.                          ' 

1  %  Built.  147.    Cro.  Car.  2ij2.  ■  Com.  Journ.  4,  5.  la,  13. 15.  29. 

■■  3  Inft.  79.  30  Jun.  1607. 

'  See  alfo  a  Hal  P.  C.  283.  and  bis  «'  ItU.  4  Jun.  1607. 
•ummary,  264. 
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lony  all  witnefles  for  the  prifoner  fhould  be  examined  upon 
oath,  in  like  manner  as  the  witnefles  again/}  him. 

When  the  evidence  on  both  fides  is  clofed,  and  indeed 
when  any  evidence  hath  been  given,  the  jury  cannot  be  dif- 
charged  (unlefs  in  cafes  of  evident  neceflity  *}  till  they  have 
"given  in  their  verdi£t(ii)j  but  are  to  confider  of  it,  and 
deliver  it  in,  with  the  fame  forms,  as  upon  civil  caufes : 
only  they  cannot,  in  a  criminal  cafe  which  touches  life  or 

.  '  ;  member,  give  a  privy  verdi£l;y.  But  the  judges  may  ad- 
journ while  the  jury  are  withdrawn  to  confer,  and  return 

C  3^^  3  to  receive  the  verdidl  in  open  court  ^  And  fuch  public  or 
open  verdI6t  may  be  either  general,  guilty,  or  not  guilty ; 
or  fpecial,  fetting  forth  all  the  circumflances  of  the  cafe,  and 
praying  the  judgment  of  the  court,  whether,  for  infliance, 
on  the  fafts  ftated,  if  it  be  murder,  manflaughter,  or  no  crime 
at  all.  This  is  where  they  doubt  the  matter  of  law,  and 
therefore  chufe  to  leave  it  to  the  determination  of  the  court  j 
though  they  have  an  unqueftionable  right  of  determining 
Upon  all  the  circumflances,  and  finding  a  general  verdict,  if 
they  think  proper  fo  to  hazard  a  breach  of  their  oaths  :  and 
if  their  verdift  be  notorioufly  wrong,  they  may  be  puniOied, 
and  the  verdi£t  fet  afide  by  attaint  at  the  fuit  of  the  king ; 
but  not  at  the  fuit  of  the  prifoner  ".  But  the  prafbice,  here- 
tofore in  ufe,  of  fining,  imprifoning,  or  otherwife  punifhing 
jurors,  merely  at  the  difcretion  of  the  court,  for  finding  their 

"  Co.  Litt.  2*7.     3  Inft.  no.    Foil.  *  3  St.Tr.  731.   4  St.Tr.  331.455- 

«7.     Gould's  cafe,  Hil.  1764  485. 

r  a  HaL  P.  C.  300.     »  Hawk.  P.  C.  »  2  Hal.  P.C.  310. 
439- 


(11)  It  is  now  fettled,  that  when  a  criminal  trial  runs  to  fuch 
a  length  as  it  cannot  be  concluded  in  one  day,  the  court,  by 
it's  own  authority,  may  adjourn  till  the  next  morning ;  but 
the  jury  muft  be  fomewhere  kept  together,  that  they  may 
have  no  communication  but  with  each  other.  Stone's  cafci  6T.R- 
527. 

verdi(^ 
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verdi£l  contrary  to  the  dire£lion  of  the  judge,  was  arbitrary, 
unconftitutional,  and  illegal ;  and  is  treated  as  fuch  by  fir 
Thomas  Smith,  two  hundred  years  ago  ;  who  accounted 
**  fuch  doings  to  be  very  violent,  tyrannical,  and  contrary  to 
"  the  liberty  and  cuftom  of  the  realm  of  England  ^"  For, 
as  fir  Matthew  Hale  well  obferves  %  it  would  be  a  moft  un- 
happy cafe  for  the  judge  himfelf,  if  the  prifoner's  fate  de-- 
pended  upon  his  direftions ;  —  unhappy  alfo  for  the  prifoner ; 
for,  if  the  judge's  opinion  muft  rule  the  verdift,  the  trial  by 
jury  would  be  ufelefs.  Yet  in  many  inftances  ^,  where  con- 
trary to  evidence  the  jury  have  found  the  prifoner  guilty,  their 
verdi£t  hath  been  mercifully  fet  afide,  and  a  new  trial  granted 
by  the  court  of  king's  bench :  for  in  fuch  cafe,  as  hath  been 
faid,  it  cannot  be  fet  right  by  attaint.  But  there  hath  yet 
been  no  inftance  of  granting  a  new  trial,  where  the  prifoner 
•WHS  acquitted  upon  the  {ir&.  ^.    ■■■■v -.i'. 

If  the  jury  therefore  find  the  prifoner  not  guilty,  he  is 
then  for  ever  quit  and  difcharged  of  the  accufation  ^^  except 
he  be  appealed  of  felony  within  the  time  limited  by  law.  And 
upon  fuch  his  acquittal,  or  difcharge  for  want  of  profecu-  [  362  } 
tion,  he  fliall  be  immediately  fet  at  large  without  payment  of 
any  fee  to  the  gaoler  *.  But  if  the  jury  find  him  guilty  *^,  he 
is  then  faid  to  be  conviBed  of  the  crime  whereof  he  Hands  in- 
difled.  "Which  convi£l:ion  may  accrue  two  ways  j  either  by 
his  confeflSng  the  offence  and  pleading  guilty  j  or  by  his 
being  found  fo  by  the  verdi£l  of  his  country. 

When  the  offender  is  thus  convicted,  there  are  two  colla- 
teral circumflances  that  immediately  arife.     i.  On  a  convic- 

'  Smith's  commonw.  1.  3.  c.  i.  *  Stat.  14  Geo.  HI.  c.  20. 

»  *  Hal.  P.  C.  313.  ^  In  the  Roman  republic,  when  the 

''  I  Lev.  9.      T.  Jones,    163.      St.  prifoner  was  conyiSed    of  any  capital 

Tr.  X.  416.  offence  by  his  judgesi,  the  form  of  pro- 

'  2  Hawk.  p.  C.  44i.  nouncing  that  convitlion  was  fomeihing 

''  The    civil   law  in    fuch  cafe  only  peculiarly  delicate ;    not    that    he   was 

difcharges  him  from  the  fame  accufer,  guilty,  but  that  he  had  not  been  enough 

but  not  from  the  fame  accufation.    [^Ff.  upon  his  guard  :  ^^  paruvt  cawJJ'<:  -viJitur" 
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tion  (or  even  upon  an  acquittal  where  there  was  a  reafon- 
able  ground  to  profecute,  and  in  fa£l  a  bona  fide  profecution) 
for  any  grand  or  petit  larciny  or  other  felony,  the  reafonable 
expenfes  of  profecution,  and  alfo,  if  the  profecutor  be  poor, 
a  compenfation  for  his  trouble  and  Jofs  of  time,  are  by  ftatutes 
25  Geo.  II.  c.  36.  and  18  Geo.  III.  c.  19.  to  be  allowed  him 
out  of  the  county  ftock,  if  he  petitions  the  judge  for  that 
purpofe:   and  by  ftatute  27  Geo.  II.  c.  3.  explained  by  the 
fame  ftatute  18  Geo.  III.  c.  19.  all  perfons  appearing  upon 
recognizance  or  fubpcena  to  give  evidence,  whether  any  in- 
didlment  be  preferred  or  no,  and  as  well  without  convicliou 
as  with  it,  are  entitled  to  be  paid  their  charges,  with  a  farther 
allowance  (if  poor)  for  their  trouble  and  lofs  of  time  (12). 
4.  On  a  conviction  of  larciny  in  particular,  the  profecutor 
Ihali  have  reftitution  of  his  goods,  by  virtue  of  the  ftatute 
21  Hen.  VIII.  c.  1 1.    For  by  the  common  law  there  was  no 
reftitution  of  goods  upon  an  indldiment,  becaufe  it  is  at  the 
fuit  of  the  king  only  ;  and  therefore  the  party  was  enforced  to 
bring  an  appeal  of  robberry,  in  order  to  have  his  goods  again  s. 
But,    it   being  confidered  that    the    party  profecuting  the 
offender  by  indictment,  deferves   to  the  full  as  much  encou- 
ragement as  he  who  profecutes  by  appeal,  this  ftatute  was 
made,  which  enadts,  that  if  any  perfon  be  convicted  of  lar- 

e  3  Inft.  2/[i. 


(12)  But  the  cofts  cannot  be  allowed  the  profecutor  out  of  the 
county  rates,  in  any  cafe  for  a  mifdemeanor.     7  J!.  /?.  377. 

In  many  cafes  of  mifdemeanorSj  the  interetl  of  the  public  as 
much  requires  that  the  judge  fhould  have  the  power  of  allowing 
cods  to  the  profecutor  as  in  felony.  As  in  the  offences  of  uttering 
bafe  coin,  obtaining  goods  and  money  under  falfe  pretences,  re- 
ceiving ftolen  goods,  perjury,  and  in  other  inflances  where  the  pro- 
fecution is  as  necefTary  for  the  public  fecurity  as  in  felony,  and 
where  the  profecutor  has  no  farther  intereft  in  the  profecution  than 
any  other  member  of  the  community. 

ciny. 
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ciny,  by  the  evidence  of  the  party  robbed,  he  Ihall  have  full 
reftitution  of  his  money,  goods,  and  chattels  ;  or  the  value 
of  them  out  of  the  offender's  goods,  if  he  has  any,  by  a  writ  [  363  J 
to  be  granted  by  the  juftices.  And  the  conftruftion  of  this 
a<St  having  been  in  great  meafure  conformable  to  the  law  of 
appeals,  it  has  therefore  in  praftice  fuperfeded  the  ufe  of  ap- 
peals of  larciny.  For  inftance  :  as  formerly  upon  appeals  ^, 
fo  now  upon  indiftments  of  larciny,  this  writ  of  reftitution 
ihall  reach  the  goods  fo  ftolen,  notwithftanding  the  property  ' 
of  them  is  endeavoured  to  be  altered  by  fale  in  market  overt  ^. 
And  though  this  may  feem  fowewhat  hard  upon  the  buyer, 
yet  the  rule  of  law  is  that  ^^  fpoliatus  debet y  ante  omnia,  rejli- 
**  tui ,-"  efpecially  when  he  has  ufed  all  the  diligence  in  his 
power  to  convi£l  the  felon.  And,  fmce  the  cafe  is  reduced 
to  this  hard  neceffity,  that  either  the  owner  or  the  buyer 
muft  fuffer ;  the  law  prefers  the  right  of  the  owner,  wha 
has  done  a  meritorious  a£l  by  purfuing  a  felon  to  condign 
punifliment,  to  the  right  of  the  buyer,  whofe  merit  is  only 
negative,  that  he  has  been  guilty  of  ro  unfair  tranfaclion. 
And  it  is  now  ufual  for  the  court,  upon  the  conviftion  of  a 
felon,  to  order  (without  any  writ)  immediate  reftitution  of 
fuch  goods,  as  are  brought  into  court,  to  be  made  to  the 
feveral  profecutors.  Or  elfe,  fecondly,  without  fuch  writ 
of  reftitution,  the  party  may  peaceably  retake  his  goods, 
wherever  he  happens  to  find  them  '^,  unlefs  a  new  property 
be  fairly  acquired  therein.  Or,  laftly,  if  the  felon  be  con- 
vi£led  and  pardoned,  or  be  allowed  his  clergy,  the  party 
robbed  may  bring  his  a6lion  of  trover  againft  him  for  his 
goods;  and  recover  a  fatisfa£lion  in  damages.  But  fuch 
a£tion  lies  not  before  profecution  :  for  fo  felonies  would  be 
made  up  and  healed  •*• :  and  alfo  recaption  is  unlawful,  if  it 
be  done  with  intention  to  fmother  or  compound    the  lar-« 


h  Bia^toti,  Acore/i.  t.32-  '  See  Vol.  HI.  pg,  4. 

'  See  Vol.  II.  pag.  4J0.  "'  I  Hal.  P.  C.  546. 

"  I, Hal.  P.  C.  543- 
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ciny  ;  it  then  becoming  the  heinous  offence  of  theft-bote,  as 
was  mentioned  in  a  former  chapter"  (13). 

It  is  not  uncommon,  when  a  perfon  is  convifted  of  a  raif- 
demefnor,  which  principally  and  more  immediately  afFe£ls 
fome  individual,  as  a  battery,  imprifonment,  or  the  like,  for 
the  court  to  permit  the  defendant  to  fpeak  ivith  the  profecutor 
\.  3^4  ]  before  any  judgment  is  pronounced ;  and  if  the  profecutor 
declares  himfelf  fatisfied,  to  inflidt  but  a  trivial  punifliment. 
This  is  done  to  reimburfe  the  profecutor  his  expenfes,  and 
make  him  fome  private  amends,  without  the  trouble  and  cir- 
cuity of  a  civil  aftion.  But  it  furely  is  a  dangerous  practice : 
and  though  it  may  be  intruded  to  the  prudence  and  difcre- 
tion  of  the  judges  in  the  fuperior  courts  of  record,  it  ought 
never  to  be  allowed  in  local  or  inferior  jurifdiftions,  fuch  as 
the  quarter-feffions  ;  where  profecutions  for  aflaults  are  by 
this  means  too  frequently  commenced,  rather  for  private  lucre 
than  for  the  great  ends  of  public  juftice.  Above  all,  it  fhould 
never  befufFered,  where  the  teftimony  of  the  profecutor  him- 
felf is  neceflary  to  convift  the  defendant :.  for  by  this  means, 
the  rules  of  evidence  are  entirely  fubverted  :  the  profecutor 
becomes  in  efFe£t  a  plaintiff,  and  yet  is  fuffered  to  bear  wit- 
nefs  for  himfelf.  Nay  even  a  voluntary  forgivenefs,  by  the 
party  injured,  ought  not  in  true  policy  to  intercept  the  flroke 
of  juflice.     «  This,"  fays  an  elegant  writer  «>,  (who  pleads 

■Seepag.  133.  .  "  Becc.  ch.  46. 


(13)  The  owner  of  goods  flolen,  who  has  profecuted  the  thief 
to  conviAioii,  cannot  recover  the  value  of  his  goods  from  a  perfon 
who  has  purchafed  them  and  fold  them  again,  even  with  notice  of 
the  theft,  before  convi6tion.     2T.  R-  750. 

And  if  the  owner  of  goods  lofes  them  by  a  fraud  and  not  by  a 
felony,  and  afterwards  convids  the  offender,  he  is  not  entitled 
to  reflitution,  or  to  retain  them,  againfl  a  perfon,  as  a  pawn- 
broker, who  has  fiairly  acquired  a  new  right  of  property  in  them. 

ST.R.xis- 
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with  equal  ftrength  for  the  certainty  as  for  the  Unity  of  punifh- 
ment,)  **  may  be  an  a£t  of  good  nature  and  humanity,  but 
**  it  is  contrary  to  the  good  of  the  public.  For,  although  a 
**  private  citizen  may  difpenfe  with  fatisfaftion  for  his  pri- 
**  vate  injury,  he  cannot  remove  the  neceffity  of  public  ex- 
**  ample.  The  right  of  punifliing  belongs  not  to  any  one  in- 
"  dividual  in  particular,  but  to  the  fociety  in  general,  or  the 
**  fovereign  who  reprefents  that  fociety  j  and  a  man  may 
<*  renounce  his  own  portion  of  this  right,  but  he  cannot  give 
**  up  that  of  others." 
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CHAPTER    THE    TWENTY-EIGHTH. 


OF  THE  BENEFIT  OF  CLERGY. 


A  FTER  trial  and  convlcbion,  the  judgment  of  the  court 
•^  ^  regularly  follows,  unlefs  fufpended  or  arretted  by  fome 
intervening  circum'ftance ;  of  which  the  principal  is  the  benefit 
of  clergy :  a  title  of  no  fmall  curiofity  as  well  as  ufe  ;  and 
concerning  which  I  fhall  therefore  inquire:  i.  Into  its  ori- 
ginal, and  the  various  mutations  which  this  privilege  of  clergy 
has  fuftained.  2.  To  what  perfons  it  is  to  be  allowed  at  this 
day.    3.  In  what  cafes.    4.  The  confequences  of  allowing  it. 

I.  Clergy,  the  privilegium  clericaky  or  in  common  fpeech, 
the  benefit  of  clergy^  had  its  original  from  the  pious  regard  paid 
by  Chriftian  princes  to  the  church  in  its  infant  ftate ;  and  the 
ill  ufe  which  the  popifh  ecclefiaftics  foon  made  of  that  pious 
regard.  The  exemptions  which  they  granted  to  the  church, 
were  principally  of  two  kinds :  i.  Exemption  ol  places^  con- 
fecrated  to  religious  duties,  from  criminal  arrefts,  which  was 
the  foundation  of  fan£tuaries :  2.  Exemption  of  the  perfons 
of  clergymen  from  criminal  procefs  before  the  fecular  judge 
in  a  few  particular  cafes,  which  was  the  true  original  and 
meaning  of  the  privilegium  clericale. 

But  the  clergy  increafing  in  wealth,  power,  honour,  num- 
ber, and  intereft,  began  foon  to  fet  up  for  themfelves :  and 
that  which  they  obtained  by  the  favour  of  the  civil  govern- 
ment, they  now  claimed  as  their  inherent  right  :  and  as  a 

7  "ght 
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right  of  the  higheft  nature,  indefeafible,  and  jure  divino  ^ 
By  their  canons  therefore  and  conftitutions  they  endeavoured 
at,  and  where  they  met  with  eafy  princes  obtained,  a  vafl 
extenfion  of  thefe  exemptions  :  as  well  in  regard  to  the  crimes 
themfelves,  of  which  the  lift  became  quite  univerfal ''  j  as 
in  regard  to  the  perfons  exempted,  among  whom  were  at 
length  comprehended  not  only  every  little  fubordinate  officer 
belonging  to  the  church  or  clergy,  but  even  many  that  were 
totally  laynien. 

In  England  however,  although  the  ufurpations  of  the  pope 
were  very  many  and  grievous,  till  Henry  the  eighth  entirely 
exterminated  his  fupremacy,  yet  a  total  exemption  of  the 
clergy  from  fecular  jurifdi£tion  could  never  be  thoroughly 
effedled,  though  often  endeavoured  by  the  clergy  '^ :  and 
therefore,  though  the  zntient  prtvilegium  clericale  was  in  fame 
capital  cafes,  yet  it  was  not  univerfally  allowed.  And  in 
thofe  particular  cafes,  the  ufe  was  for  the  biftiop  or  ordinary 
to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts, 
as  foon  as  they  were  indi£led  :  concerning  the  allowance  of 
"which  demand  there  was  for  many  years  a  great  uncertainty  "^ : 
till  at  length  it  was  finally  fettled  in  the  reign  of  Henry  the 
fixth,  that  the  prifoner  Ihould  firft  be  arraigned  j  and  might 
either  then  claim  his  benefit  of  clergy,  by  way  of  declinatory 
plea }  or,  after  convi^iortj  by  way  of  arrefting  judgment. 
This  latter  way  is  moft  ufually  praftifed,  as  it  is  more  to  the 
fatisfadlion  of  the  court  to  have  the-  crime  previoufly  afcer- 
•tained  by  confeffion  or  the  verdi£l  of  a  jury  :  and  alfo  it  is 
more  advantageous  to  the  prifoner  himfelf,  who  may  pof- 
fibly  be  acquitted,  and  fo  need  not  the  benefit  of  his  clergy 
at  all. 

Originally  the  law  was  held,  that  no  man  (hould  be 
admitted  to  the  privilege  of  clergy,  but  fuch  as  had  the  habi' 
turn  et  tonfuram  clericalem  ^.     But  in  procefs  of  time  a  much  [  367  ] 

*  The  principal  argument  upon  which         *"  See  Vol.  III.  pag.  6a. 
they  founded  this  exemption  was   that         '  Keilw.  i8o. 

text  of  Scripture  ;"  Touch  not  mine         '^  Z  Hal.  P.  C.  377.  \ 

"anointed,  and  do  my  prophets  110  harm."         "  z  Hal.  P. C. 37a.  M.  Paris,  yf.Z?. 
(Keilw.  181.)  ^^S'i'     See  Vol.  I.  pag,  24. 

wider 
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wider  and  more  comprehenfive  criterion  was  eftablifhed : 
every  one  that  could  read  (a  mark  of  great  learning  in  thofe 
days  of  ignorance  and  her  fifter  fuperftition)  being  accounted 
a  clerk  or  clericus,  and  allowed  the  benefit  of  clerkftiip,  though 
neither  initiated  in  holy  orders,  nor  trimmed  with  the  cleri- 
cal tonfure.  But  when  learning,  by  means  of  the  invention 
of  printing,  and  other  concurrent  caufes,  began  to  be  more 
generally  difleminated  than  formerly;  and  reading  was  no 
longer  a  competent  proof  of  clerkftiip,  or  being  in  holy  or- 
ders ;  it  was  found  that  as  many  laymen  as  divines  were 
admitted  to  the  privilegium  clericale :  and  therefore  by  ftatute 
4  Hen.  VII.  c.  13.  a  diftinftion  was  once  more  drawn 
between  mere  lay  fcholars,  and  clerks  that  were  really  in 
orders.  And,  though  it  was  thought  reafonable  ftill  to  miti- 
gate the  feverity  of  the  law  with  regard  to  the  former,  yet 
they  were  not  put  upon  the  fame  footing  with  aftual  clergy  ; 
being  fubjefted  to  a  flight  degree  of  puniftiment,  and  not 
allowed  to  claim  the  clerical  privilege  more  than  once.  Ac- 
cordingly the  ftatute  direfts  that  no  perfon  once  admitted 
to  the  benefit  of  clergy,  (hall  be  admitted  thereto  a  fecond 
time,  unlefs  he  produces  his  orders  :  and  in  order  to  diftin- 
guifli  their  perfons,  all  laymen  who  are  allowed  this  privilege 
ihall  be  burnt  with  a  hot  iron  in  the  brawn  of  the  left  thumb. 
This  diftindlion  between  learned  laymen,  and  real  clerks  in 
orders,  was  aboliflied  for  a  time  by  the  ftatutes  28  Hen.  VIII. 
c.  I.  and  32  Hen.  VIII.  c.  3.  but  it  is  held  ^  to  have  been 
virtually  reftored  by  ftatute  i  Edw.  VI.  c.  12.  which  ftatute 
alfo  ena£ts,  that  lords  of  parliament  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  may  have  the  benefit 
of  their  peerage,  equivalent  to  that  of  clergy,  for  the  firft 
offence,  (although  they  cannot  read,  and  without  being  burnt 
in  the  hand,)  for  all  offences  then  clergyable  to  commoners, 
and  alfo  for  the  crimes  of  houfe-breaking,  highway-robbery, 
horfe-ftealing,  and  robbing  of  churches  ( i ). 

''  Hob.  294.     a  Hal.  P.  C.  375. 

( 1 )  Upon  the  convidioti  of  the  duchefs  of  Kingflon  for  bigamy, 
k  was  argued  by  the  attorney-general  Thurlow,  that  peerefTes 

were 
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After  this  burning  the  laity,  and  before  it  the  real 
clergy,  were  difcharged  from  the  fentence  of  the  law  in  the 
king's  courts,  and  delivered  over  to  the  ordinary,  to  be  dealt 
with  according  to  the  ecclefiaftical  canons.  Whereupon  the 
ordinary,  not  fatisfied  with  the  proofs  adduced  in  the  profane 
fecular  court,  fet  himfelf  formally  to  work  to  make  a  purga- 
tion of  the  offender  by  a  new  canonical  trial  j  although  he 
had  been  previoufly  convifted  by  his  country,  or  perhaps  by 
his  own  confeflion  K  This  trial  was  held  before  the  bifliop 
in  perfon,  or  his  deputy  ;  and  by  a  jury  of  twelve  clerks  :  and 
there,  firft,  the  party  himfelf  was  required  to  make  oath  of 
his  own  innocence  j  next,  there  was  to  be  the  oath  of  twelve 
compurgators,  who  fwore  they  believed  he  fpoke  the  truth  ; 
then,  witnefles  were  to  be  examined  upon  oath,  but  on  be- 
half of  the  prifoner  only :  and  laftly,  the  jury  were  to  bring 
in  their  verdi£l  upon  oath,  which  ufually  acquitted  the  pri- 
foner; otherwife,  if  a  clerk,  he  was  degraded,  or  put  to 
penance  s.  A  learned  judge,  in  the  beginning  of  the  laft  cen- 
tury •*,  remarks  with  much  indignation  the  vaft  complication 

'  Staundford,  P.  C.  138.  6.  "  Hob,  291. 

83?.  Wms.  447.    Hob,  289. 

were  not  entitled  by  I  Edw.  VI.  c  12.  like  peers  to  the  privilege 
of  peerage  ;  but  it  was  the  unanimous  opinion  of  the  judges,  that 
a  peerefs  convifted  of  a  clergyable  felony  ought  to  be  immediately 
difcharged  without  being  burnt  in  the  hand,  or  without  being  liable 
to  any  imprifonment.  ii  11.  St.  Tr.  264.  If  the  duchefs  had  been 
admitted,  like  a  commoner,  only  to  the  benefit  of  clergy,  burning 
in  the  hand  at  that  time  could  not  have  been  difpenfed  with. 

The  argument  was,  that  the  privilege  of  peerage  was  only  an 
extenfion  of  the  benefit  of  clergy,  and  therefore  granted  only  to 
thofe  who  were  or  might  be  entitled  to  that  benefit ;  but  as  no  fe- 
male, peerefs,  or  commoner,  at  that  time  was  entitled  to  the  benefit 
of  clergy,  fo  it  was  not  the  intention  of  the  legiflature  to'^grant  to 
any  female  the  privilege  of  peerage. 

And  in  my  opinion  the  argument  of  the  attorney-general  is 
much  more  convincing  and  fatisfaftory,  as  a  legal  demonftration, 
than  the  arguments  of  the  counfel  on  the  other  fide,  or  the  reafons 
ftated  for  the  opinions  of  the  judges. 
>  of 
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of  perjury  and  fubornation  of  perjury,  in  this  folemn  farce 
of  a  mock  trial ;  the  witnefles,  the  compurgators,  and  the 
jury,  being  all  of  them  partakers  in  the  guilt :  the  delinquent 
party  alfo,  though  convidied  before  on  the  cleareft  evidence, 
and  confcious  of  his  own  offence,  yet  was  permitted  and  a\- 
moft  compelled  to  fwear  himfelf  not  guilty  :  nor  was  the  good 
bifliop  himfelf,  under  whofe  countenance  this  fcene  of 
wickednefs  was  daily  tranfaQed,  by  any  means  exempt  from 
a  {hare  of  it.  And  yet  by  this  purgation  the  party  was 
reftored  to  his  credit,  his  liberty,  his  lands^  and  his  capacity 
of  purchaiing  afrefti,  and  was  entirely  made  a  new  and  an 
innocent  man. 

This  fcandalous  proftitution  of  oaths,  and  the  forms  of 
juftice,  in  the  almoft  conftant  acquittal  of  felonious  clerks 
by  purgation,  was  the  occafion,  that,  upon  very  heinous  and 
C  3"9  3  notorious  circumftances  of  guilt,  the  temporal  courts  would 
not  truft  the  ordinary  with  the  trial  of  the  offender,  but 
delivered  over  to  him  the  convi£led  clerk,  abfque  piirgatlone 
facienda :  in  which  fituation  the  clerk  convi£t  could  not  make 
purgation ;  but  was  to  continue  in  prifon  during  life,  and 
was  incapable  of  acquiring  any  perfonal  property,  or  receiving 
the  profits  of  his  lands,  unlefs  the  king  (hould  pleafe  to  par- 
don him.  Both  thefe  courfes  were  in  fome  degree  excep- 
tionable ;  the  latter  being  perhaps  too  rigid,  as  the  former 
was  produdlive  of  the  moft  abandoned  perjury.  As  there- 
fore thefe  mock  trials  took  their  rife  from  faftious  and  popifh 
tenets,  tending  to  exempt  one  part  of  the  nation  from  the 
general  municipal  law ;  it  became  high  time,  when  the  re- 
formation was  thoroughly  eftabliflied,  to  abolifh  fo  vain  and 
impious  a  ceremony. 

Accordingly  the  ftatute  of  18  Eliz.  c.  7.  enadts,  that,  for 
the  avoiding  of  fuch  perjuries  and  abufes,  after  the  offender 
has  been  allowed  his  clergy,  he  (hall  not  be  delivered  to  the 
ordinary,  as  formerly ;  but,  upon  fuch  allowance  and  burn- 
ing in  the  hand,  he  (hall  forthwith  be  enlarged  and  delivered 
out  of  prifon  ;  with  provifo,  that  the  judge  may,  if  he  thinks 

fit, 
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fit,  continue  the  offender  in  gadl  for  any  time  not  exceeding 
a  year.  And  thus  the  law  continued,  for  above  a  century, 
unaltered,  except  only  that  the  ftatute  of  21  Jac.  I.  c.  6. 
allowed,  that  women  convidled  of  fimple  larcinies  under  the 
value  of  ten  (hillings  (hould  (not  properly  have  the  benefit 
of  clergy,  for  they  were  not  called  upon  to  read ;  but)  be 
burned  in  the  hand,  and  whipped,  flocked,  or  imprifoned  for 
any  time  not  exceeding  a  year.  And  a  fimilar  indulgence, 
by  the  ftatutes  3  &  4  W.  &  M.  c.  9.  and  4  &  5  W.  &  M. 
c.  24.  was  extended  to  women,  guilty  of  any  clergyable 
felony  whatfoever;  who  were  allowed  once  to  claim  the 
benefit  of  the Jlatute,  in  like  manner  as  men  might  claim  the 
benefit  of  clergyj  and  to  be  difcharged  upon  being  burned  in 
the  hand,  and  imprifoned  for  any  time  not  exceeding  a  year. 
The  punifhment  of  burning  in  the  hand,  being  found  ineffec-r 
tual,  was  alfo  changed  by  ftatute  10  &  11  W.  III.  c.  23. 
into  burning  in  the  moft  vifible  part  of  the  left  cbeek,  neareft  [  37°  3 
the  nofe  :  but  fuch  an  indelible  ftigma  being  found  by  ex- 
perience to  render  offenders  defperate,  this  provifion  was 
repealed,  about  feven  years  afterwards,  by  ftatute  5  Ann.. 
c.  6.,  and  till  that  period,  all  women,  all  peers  of  parliament 
and  peerefTes,  and  all  male  commoners  who  could  read,  were 
difcharged  in  all  clergyable  felonies  ;  the  males  abfolutely,  if  . 
clerks  in  orders  ;  and  other  commoners,  both  male  and  fe- 
male, upon  branding  ;  and  peers  and  peerefTes  without  brand- 
ing, for  the  firft  offence :  yet  all  liable  (excepting  peers  and 
peerefTes),  if  the  judge  faw  occafion,  to  imprifonment  not 
exceeding  a  year.  And  thofe  men  who  could  not  read,  if 
under  the  degree  of  peerage,  were  hanged. 

Afterwards  indeed  it  was  confidered,  that  education 
and  learning  were  no  extenuations  of  guilt,  but  quite  the  re- 
verfe  :  and  that,  if  the  punifhment  of  death  for  fimple  felony 
was  too  fevere  for  thofe  who  had  been  liberally  inftrudled,  it 
was,  afortioriy  too  fevere  for  the  ignorant  alfo.  And  there- 
upon by  the  fame  ftatute  5  Ann.  c.  6.  it  was  enadied,  that 
the  benefit  of  clergy  fhould  be  granted  to  all  thofe  who  were 
entitled  to  afk  it,  without  requiring  them  to  read  by  way  of 

conditional 
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conditional  merit  (2).  And  experience  having  fhewn  that  fo 
very  univerfal  a  lenity  was  frequently  inconvenient,  and  an 
encouragement  to  commit  the  lower  degrees  of  felony ;  and 
that,  though  capital  punifhments  were  too  rigorous  for  thefe 
inferior  offences,  yet  no  punifhment  at  all  (or  ne^xt  to  none) 
was  as  much  too  gentle  ;  it  was  further  ena«Jled  by  the  fame 
ftatute,  that  when  any  perfon  is  convidted  of  any  theft  or 
larciny,  and  burnt  in  the  hand  for  the  fame  according  to  the 
antient  law,  he  {hall  alfo,  at  the  difcretion  of  the  judge,  be 
committed  to  the  houfe  of  corredlion  or  public  workhoufe, 
to  be  there  kept  to  hard  labour,  for  any  time  not  lefs  than 
fix  months,  and  not  exceeding  two  years ;  with  a  power  of 
inflidling  a  double  confinement  in  cafe  of  the  party's  efcape 
from  the  firft.  And  it  was  alfo  enacted  by  the  ftatutes  4  Geo.  I. 
c.  II.  and  6  Geo.  I.  c.  23.  that  when  any  perfons  (hall  be 
convicted  of  any  larciny,  either  grand  or  petit,  or  any  felo- 
C  371  ]  nious  Healing  or  taking  of  money  or  goods  and  chattels  either 
from  the  perfon  or  the  houfe  of  any  other,  or  in  any  other 
manner,  and  who  by  the  law  fhall  be  entitled  to  the  benefit  of 
clergy,  and  liable  only  to  the  penalties  of  burning  in  the  hand 
or  whipping,  the  court  in  their  difcretion,  inftead  of  fuch 
burning  in  the  hand  or  whipping,  may  direft  fuch  offenders 
to  be  tranfported  to  America,  (or,  by  flatute  19  Geo.  III. 
c.  74.  to  any  other  parts  beyond  the  feas)  for  feven  years : 


(2)  The  flatute  enafts,  that  if  a  perfon  convifted  of  a  clergy- 
able oSenceJhall pray  the  benefit  of  this  aS,  he  fhall  not  be  required 
to  read,  but  fhall  be  taken  to  be,  and  punifhed  as,  a  clerk  convi6t. 
Hence  perfons  convicted  of  manflaughters,  bigamies,  and  fimple 
grand  larcinies,  &c.  are  ftill  afked  what  they  have  to  fay  why  judg- 
ment of  death  fhould  not  be  pronounced  upon  them  ?  And  they  are 
then  told  to  kneel  down,  and  pray  the  benefit  of  the  ftatute.  It 
would  perhaps  have  been  more  confiftent  with  the  dignity  of  a  court 
of  juftice  to  have  granted  the  benefit  of  clergy,  without  requiring 
an  unneceffary  form,  the  meaning  of  which  very  few  comprehend. 

And  if  the  prifoner  fhould  obftinately  refufe  to  pray  the  benefit 
of  the  ftatute,  it  feems  to  be  an  unavoidable  confequence  that  the 
judge  muft  pronounce  fentence  of  death  upon  him. 

and 
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and,  if  they  return  or  are  feen  at  large  in  this  kingdom  within 
that  time,  it  (ball  be  felony  without  benefit  of  clergy.  And 
by  the  fubfequent  ftatutes  16  Geo.  11.  c.  15.  and  8  Geo.  III. 
c.  15.  many  wife  provifions  are  made  for  the  more  fpeedy 
and  efFe^lual  execution  of  the  laws  relating  to  tranfport- 
ation,  and  the  conviftion  of  fuch  as  tranfgrefs  them.  But 
now,  by  the  ftatute  19  Geo.  III.  c.  74.  all  offenders  liable 
to  tranfportation  may  in  lieu  thereof,  at  the  difcretion  of 
the  judges,  be  employed,  if  males,  (except  in  the  cafe  of 
petty  larceny,)  in  hard  labour  for  the  benefit  of  fome  public 
navigation  ;  or,  whether  males  or  females,  may  in  all  cafes 
be  confined  to  hard  labour  in  certain  penitentiary  houfes,  to 
be  erected  by  virtue  of  the  faid  aft,  for  the  feveral  terms 
therein  fpecified,  but  in  no  cafe  exceeding  fcven  years ;  with 
a  power  of  fubfequent  mitigation,  and  even  of  reward,  in 
cafe  of  their  good  behaviour.  But  if  they  efcape  and  are 
retaken,  for  the  firft  time  an  addition  of  three  years  is  made 
to  the  term  of  their  confinement  j  and  a  fecond  efcape  is 
felony  without  benefit  of  clergy. 

In  forming  the  plan  of  thefe  penitentiary  houfes,  the  prin- 
cipal objefts  have  been,  by  fobriety,  cleanlinefs,  and  medical 
afiiftance,  by  a  regular  feries  of  labour,  by  folitary  confine- 
ment during  the  intervals  of  work,  and  by  due  religious 
inftruftion,  to  prefervc  and  amend  the  health  of  the  unhappy 
offenders,  to  inure  them  to  habits  of  induftry,  to  guard  them 
from  pernicious  company,  to  accuflom  them  to  ferious 
refleftion,  and  to  teach  them  both  the  principles  and  practice 
of  every  chriftian  and  moral  duty.  And  if  the  whole  of  this 
plan  be  properly  executed,  and  it's  defeds  be  timely  fup- 
plied,  there  is  reafon  to  hope  that  fuch  a  reformation  may  be  [  372  ] 
efFefted  in  the  lower  clafTes  of  mankind,  and  fuch  a  gradual 
fcale  of  puniftiment  be  affixed  to  all  gradations  of  guilt,  as 
may  in  time  fupcrfede  the  neceffity  of  capital  puniftiment, 
except  for  very  atrocious  crimes.  :  * 

It  is  alfo  enafted  by  the  fame  flatute  19  Geo.  III.  c.  74., 
that  inflead  of  burning  in  the  hand  (which  was  fometimes 
too  flight  and  fometimes  too  difgraceful  a  punifhment)  the 
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court  in  all  clergyable  felonies  may  impofe  a  pecumary  fine  ; 
or  (except  in  the  cafe  of  manllaughter)  may  order  the 
offender  to  be  once  or  oftener,  but  not  more  than  thrice, 
either  publicly  or  privately  whipped ;  fuch  private  whipping 
(to  prevent  coUudon  or  abufe)  to  be  infll£ked  in  the  prefence 
of  two  witneffes,  and  in  cafe  of  female  offenders  in  the 
,  prefence  of  females  only.  Which  fine  or  whipping  (hall  have 
the  fame  confequences  as  burning  in  the  hand}  and  the 
offender,  fo  fined  or  whipped,  (hall  be  equally  liable  to  a 
fubfequent  detainer  or  imprifonment. 

■flu  this  ftate  does  the  benefit  of  clergy  at  prefent  ftand  ; 
very  confiderably  different  from  it's  original  inffitution  :  the 
wifdom  of  the  Englifh  legiflature  having,  in  the  courfe  of  a 
long  and  laborious  procefs,  extracted  by  a  noble  alchemy 
rich  medicines  out  of  poifonous  ingredients  ;  and  converted, 
by  gradual  mutations,  what  was  at  firff  an  unreafonable 
exemption  of  particular  popifli  ecclefiaftics,  into  a  merciful 
mitigation  of  the  general  law,  with  refpeft  to  capital 
punifliroent. 

From  the  whole  of  this  detail  we  may  collect,  that 
however  in  times  of  ignorance  and  fuperftition  that  monffer 
in  true  policy  may  for  awhile  fubfift,  of  a  body  of  men,  refiding 
in  the  bowels  of  a  ftate,  and  yet  independent  of  it*s  laws  ; 
yet,  when  learning  and  rational  religion  have  a  little 
enlightened  men's  minds,  fociety  can  no  longer  endure  an 
abfurdity  fo  grofs,  as  muft  deftroy  it's  very  fundamentals. 
For,  by  the  original  contra(^  of  government,  the  price  of 
protection  by  the  united  force  of  individuals  is  that  of  obedi- 
L  373  ]  ^°^^  '**  '^^  united  will  of  the  community.  This  united  will 
is  declared  in  the  laws  of  the  land  :  and  that  united  force  is 
exerted  in  their  due,  and  univerfal,  execution. 

II.  I  AM  next  to  inquire,  to  what  perfons  the  benefit  of 
clergy  is  to  be  allowed  at  this  day  :  and  this  muft  be  chiefly 
colle6led  from  what  has  been  obferved  in  the  preceding 
article.    For,  upon  the  whole,  we  may  pronounce,  that  all 

clerks 
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clerks  in  orders  are,  without  any  branding,  and  of  courfe 
without  any  tranfportation,  fine,  or  whipping,  (for  thofe 
are  only  fubftituted  in  lieu  of  the  other,)  to  be  admitted  to 
this  privilege,  and  immediately  difcharged  ;  and  this  as  often 
as  they  offend'  (3).  Again,  all  lords  of  parliament  and  peers 
of  the  realm  having  place  and  voice  in  parliament,  by  the 
ftatute  I  Edw.  VI.  c.  12.  (which  is  likewife  held  to  extend 
to  peerefles  ^)  fhall  be  difcharged  in  all  clergyable  and  other 
felonies  provided  for  by  the  a£l,  without  any  burning  in  the 
hand  or  imprifonment,  or  other  puniftiment  fubftituted  in  it's 
ftead,  in  the  fam€  manner  as  real  clerks  convi£l: :  but  this  is 
only  for  the  firft  offence.  Laftly,  all  the  commons  of  the 
realm,  not  in  orders,  whether  male  or  female,  (hall  for  the 
firfl  offence  be  difcharged  of  the  capital  puniiLment  of 
felonies  within  the  benefit  of  clergy,  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  fuffering  a  difcretionary  impri- 
fonment in  the  common  gaol,  the  houfe  of  corredlion,  one 
of  the  penitentiary  houfcs,  or  in  the  places  of  labour  for 
the  benefit  of  fome  navigation  j  or,  in  cafe  of  larceny,  upon 
being  tranfported  for  feven  years,  if  the  court  fhall  think 
proper  (4).  It  hath  been  faid,  that  Jews,  and  other  infidels 
and  heretics,  were  not  capable  of  the  benefit  of  clergy,  till 
after  the  ftatute  5  Ann.  c.  6.  as  being  under  a  legal  inca- 

'  aHal.  P.C.  37J.  k  Duchefs  of  Kingfton's  cafe  in 

•»  parliament,  aa  Apr.  1776. 

(  3 )  But  clergymen  have  no  privilege  in  petty  larcenies,  but  they 
are  liable  to  be  whipped  or  tranfported,  like  other  perfons,  for  a 
petty  larceny,  though  they  are  fubjeft  to  no  corporal  punifhment 
whatever,  upon  being  convidled  of  a  grand  larceny  or  any  clergy- 
able felony. 

(4)  A  laymanj  who  has  once  had  the  benefit  of  clergy,  may  be 
precluded  from  obtaining  it  a  fecond  time,  by  a  counter-plea  on  the 
part  of  the  profecution,  averring  the  identity  of  the  prifoner*s 
perfon,  and  that  he  had  before  been  allowed  the  benefit  of  his  clergy, 
though  t£e  fecond  crime  be  quite  different  from  the  firfl.  As  a 
perfon  convifted  of  bigamy  is  liable  to  fufFer  death  for  a  man- 
ilaughter,  or  any  o  ther  clergyable  felony .     Scott's  ca/if  Leach,  313. 
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parity  for  orders'.  But  I  much  queftion  whether  this  was 
ever  ruled  for  law,  fince  the  re-introdu£lion  of  the  Jews  into 
England,  in  the  time  of  Oliver  Cromwell.  For,  if  that  were 
the  cafe,  the  Jews  are  flill  in  the  fame  predicament,  which 
t  374  ]  every  day*s  experience  will  contradift  :  the  ilatute  of  queen 
Anne  having  certainly  made  no  alteration  in  this  refpefl ;  it 
only  difpenfing  with  the  neceffity  of  reading  in  thofe  perfons, 
who,  in  cafe  they  could  read,  were  before  the  a£t  entitled  to 
the  benefit  of  their  clergy. 

III.  The  third  point  to  be  confidered  is,  for  what  crimes 
the  privilegium  clericaUf  or  benefit  of  clergy,  is  to  be  allowed. 
And,  it  is  to  be  obferved,  that  neither  in  high  treafon  nor  in 
petit  larceny,  nor  in  any  mere  mifdemefnors,  it  was  indulged 
at  the  common  law  ;  and  therefore  we  may  lay  it  down  for  a 
rule  that  it  was  allowable  only  in  petit  treafon  and  capital 
felonies :  which  for  the  mod  part  became  legally  entitled  to 
this  indulgence  by  the  ftatute  de  c/eroy  25  Edw.  III.  ft.  3.  c.  4. 
which  provides  that  clerks  convi£l  for  treafons  or  felonies, 
touching  other  perfons  than  the  king  himfelf  or  his  royal 
majefty,  (hall  have  the  privilege  of  holy  church.  Butyet  it  was 
not  allowable  in  all  felonies  whatfoever :  for  in  fome  it  was 
denied  even  by  the  common  \zvry\iz.inJidiatio  viarum,  or  lying 
in  wait  for  one  on  the  highway ;  depopulatio  agrorum ,  or 
deftroying  and  ravaging  a  country  " ;  and  combujlio  domorum^  or 
arfon,  that  is,  the  burning  of  houfes":  all  which  are  a  kind 
of  hoftile  adlsj  and  in  fome  degree  border  upon  treafon.  And 
farther,  all  thefe  identical  crimes,  together  with  petit  trea- 
fon, and  very  many  other  a£is  of  felony,  are  oufted  of  clergy 
by  particular  a£bs  of  parliament ;  which  have  in  general  been 
mentioned  under  the  particular  offences  to  which  they 
belong*  and  therefore  need  not  be  here  recapitulated.  Upon 
all  which  ftatutes  for  excluding  clergy  I  (hall  only  obferve, 
that  they  are  nothing  elfe  but  the  reftoring  of  the  law,  to  the 
fame  rigor  of  capital  puni{hment  in  the  firft  offence,  that  is 
exerted  before  xhc  privilegium  clericale  was  at  all  indulged  \  and 

•  a  Hal.  p.  c.  373.    a  Kawk.  P.  C.       "»  a  Hal.  P.  C.  m. 
J38.    Foil.  306.  •  1  Hal  p.  C.  346. 

which 
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which  it  ftill  exerts  upon  a  fecond  ofFence  in  almofl  all  kinds 

of  felonies,  unlefs  committed  by  clerks  actually  in  orders. 

But  fo  tender  is  the  law  of  inflicting  capital  punifhment  in 

the  firft  inftance  for  any  inferior  felony,  that  notwithftanding 

by  the  marine  law,  as  declared  in  ftatute  28  Hen.  VIII-  c.  15. 

the  benefit  of  clergy  is  not  allowed  in  any  cafe  whatfoever  »  [  373*  j| 

yet,  when   offences  are   committed   within  the  admiralty- 

jurifdiCtion,  which    would    be  clergyable  if  committed  by 

land,    the    conilant   courfe  is  to  acquit  and  difcharge  the 

prifoner  **.     And,  to  conclude  this  head  of  inquiry,  we  may 

obferve  the  following  rules  :  i .  That  in  all  felonies,  whether 

new  created  or  by  common  law,  clergy  is  now  allowable, 

unlefs  taken  away  by  exprefs  words  of  an  a£l:  of  parliamentP. 

2.  That,  where  clergy  is  taken  away  from  the  principal,  it  is 

not  of  courfe  taken  away  from  the  acceffory,  unlefs  he  be  alfo 

particularly  included  in  the  words  of  the  ftatute  *>.     3.  That 

when  the  benefit  of  clergy  is  taken  away  from  the  offence^  (as 

in  cafe  of  murder,  buggery,  robbery,  rape,  and  burglary,)  a 

principal    in  the  fecond  degree  being  prefent,  aiding    and 

abetting  the  crime,  is  as  well  excluded  from  his  clergy  as  he 

that  is  principal  in  the  firft  degree :  but,  4.  That,  where  it 

is  only  taken  away  from  the  per/on  committing  the  offence^ 

(as  in  the  cafe  of  ftabbing,  or  committing  larceny  in  a  dwell* 

ing-houfe  (5),  or  privately  from  the  perfon,)  his  aiders  and 

abettors  are  not  excluded ;  through   the  tendernefs  of  the 

law,  which  hath  determined  that  fuch  ftatutes  (hall  be  taken 

literally '. 

IV.  Lastly,  we  are  to  inquire  what  the  confequences  arc 
to  the  party,  of  allowing  him  this  benefit  of  clergy.    I  fpeak 

•  Moor,  756.    Foft.  ag8.  q  2  Hawk.  P.  C.  34a. 

'  a  Hal.  P.  C.  330.  »•  1  Hal.  P.  0.549.  Foft.  356,  357, 


(5)  In  the  cafe  of  all  capital  larcenies  in  a  dwelHng-houfe,  the 
benefit  of  clergy  has  been  taken  away,  as  well  from  thofe  who  aid, 
aflift,  and  abet,  as  from  thofe  who  adually  commit  the  crime,  by 
3  H^.^  M.  c.  9.  and  12  jim.Ji»  i.cj^    See  p.  240.  ante, 
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not  of  the  branding,  fine,  whipping,  imprifonment,  or  tranf— 
portationj  which  are  rather  concomitant  conditions,  than 
confequences  of  receiving  this  indulgence.  '  The  confe- 
quences  are  fuch  as  afFe£i:  his  prefent  intereft,  and  future 
credit  and  capacity  :  as  having  been  once  a  felon,  but  now 
purged  from  that  guilt  by  the  privilege  of  clergy  ;  which 
operates  as  a  kind  of  flatute  pardon. 

And,  we  may  obferve,  i.  That  by  this  convi£tion  he  for- 
feits all  his  goods  to  the  king  j  which  being  once  vefted  in 
the  crown,  fhall  not  afterwards  be  reftored  to  the  oflFender  •. 
[374*3  2.  That,  after  convidion,  and  till  he  receives  the  judgment 
of  the  law,  by  branding,  or  fome  of  it's  fubftitutes,  or  elfe  is 
pardoned  by  the  king,  he  is  to  all  intents  and  purpofes  a  felon, 
and  fubje£fc  to  all  the  difabilities  and  other  incidents  of  a 
felon '^.     3.  That  after  burning,  or  it's  fubftitute,  or  pardon, 
he  is  difcharged  for  ever  of  that,  and  all  other  felonies  before 
committed,  within  the  benefit  of  clergy  ;  but  not  of  felonies 
from  which  fuch  benefit  is  excluded :  and  this  by  ftatutes 
8  Eliz.  c.  4.  and  18  Eliz.  c.  7.     4.  That  by  the  burning, 
or  it's  fubftitute,  or  the  pardon  of  it,  he  i^  reftored  to  all 
capacities  and  credits,  and  the  poftefiion  of  his  lands,  as  if  he 
'       had  never  been   convi£led".      5.  That  what  is  faid  with 
regard  to  the  advantages  of  commoners  and  laymen,  fubfe- 
quent  to  the  burning  in  the  hand,  is  equally  applicable  to 
all  peers  and  clergymen,  although  never  branded  at  all,  or 
fubje£ted  to  other  puniftiment  in  it's  ftead.     For  they  have 
the  fame  privileges,  without  any  burning,  or  any  fubftitute 
for  it,  which  others  are  entitled  to  after  it  *. 

•  2  HaL  P.  C.  388.  «  a  Hal.  P.  C.  389.    j  Rep.  no- 

»  3  P.  Wms.  487.  *  a  Hal.  P.  C.  389,  390. 
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CHAPTER   THE   TWENTY-NINTH. 


OF  JUDGMENT  and  it's  CONSE- 
QUENCES. 


WE  are  now  to  confider  the  next  ftage  of  criminal  pro- 
fecution,  after  trial  and  conviftion  are  paft,  in  fucli 
crimes  and  mifdemefnors,  as  are  either  too  high  or  too  low- 
to  be  included  within  the  benefit  of  clergy  :  which  is  that  of 
judgment.  For  when,  upon  a  capital  charge,  the  jury  have 
brought  in  their  verdi£l  guilty,  in  the  prefence  of  the  pri- 
foner  ;  he  is  either  immediately,  or  at  a  convenient  time  foon 
after,  afked  by  the  court,  if  he  has  any  thing  to  offer  why 
judgment  fhould  not  be  awarded  againft  him.  And  in  cafe 
t;he  defendant  be  found  guilty  of  a  mifdemefnor,  (the  trial  of 
which  may,  and  does  ufually,  happen  in  his  abfence,  after 
he  has  once  appeared,)  a  capias  is  awarded  and  iflued,  to 
bring  him  in  to  receive  his  judgment  ;  and,  if  he  abfconds, 
he  may  be  profecuted  even  to  outlawry.  But  whenever  he 
appears  in  perfon,  upon  either  a  capital  or  inferior  convi£lion, 
he  may  at  this  period,  as  well  as  at  his  arraignment,  offer  any 
exceptions  to  the  indidlment,  in  arre/i  or  flay  of  judgment ; 
as  for  want  of  fufficient  certainty  in  fetting  forth  either  the 
perfon,  the  time,  the  pla'ce,  or  the  offence.  And,  if  the 
objeQions  be  valid,  the  whole  proceedings  fhall  be  fet  alide  ; 
but  the  party  may  be  indi£led  again  ".  And  we  may  take 
notice,  i.  That  none  of  the  ftatutes  oi jeofails^ ^  for  amend- 
ment of  errors,  extend  to  indictments  or  proceedings  In  cri- 

•  4  Rep.  45.  *  S«e  Vol.  III.  p.  407. 
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minal  cafes ;  and  therefore  a  defed^ive  indictment  is  not  aided 
by  a  verdidi,  as  defective  pleadings  in  civil  cafes  are.  2.  That, 
in  favour  of  life,  great  ftridlnefs  has  at  all  times  been 
r  376  3  obferved,  in  every  point  of  an  indidlment.  Sir  Matthew  Hale 
indeed  complains,  "  that  this  ftri£tnefs  is  grown  to  be  a 
**  blemifli  and  inconvenience  in  the  law,  and  the  adminiftra- 
'*  tion  thereof:  for  that  more  offenders  efcape  by  the  over- 
**  eafy  ear  given  to  exceptions  in  indi6bments,  than  by  their 
**  own  innocence '."  And  yet  no  man  was  more  tender  of 
life  than  this  truly  excellent  judge.  ,^      , , 

A  PARpoN  alfo,  as  has  been  before  faid,  may  be  pleaded 
in  arreft  of  judgment,  and  it  has  the  fame  advantage  when 
pleaded  here,  as  when  pleaded  upon  arraignment  ;  viz.  the 
faving  the  attainder,  and  of  courfe  the  corruption  of  blood : 
which  nothing  can  reftore  but  parliament,  when  a  pardon  is 
not  pleaded  till  after  fentence.  And  certainly,  upon  all 
accounts,  when  a  man  hath  obtained  a  pardon,  he  is  in  the 
right  to  plead  it  as  foon  as  poffible. 

Praying  the  benefit  of  clergy  may  alfo  be  ranked  among 
the  motions  in  arreft  of  judgment  :  of  which  we  fpoke 
largely  in  the  preceding  chapter. 

If  all  thefe  refources  fail,  the  court  muft  pronounce  that 
judgment,  which  the  law  hath  annexed  to  the  crime,  and 
which  hath  been  conftantly  mentioned,  together  with  the 
crime  itfelf,  in  fome  or  other  of  the  former  chapters.  Of 
thefe  fome  are  capital,  which  extend  to  the  life  of  the 
offender,  and  confift  generally  in  being  hanged  by  the  neck  till 
dead  ;  though  in  very  atrocious  crimes  other  circumftances 
of  terror,  pain,  or  difgrace,  are  fuperadded :  as,  in  treafons  of 
all  kinds,  being  drawn  or  dragged  to  the  place  of  execution  \ 
in  high  treafon  affedling  the  king's  perfon  or  government, 
embowelling  alive,  beheading,  and  quartering  ;  and  in  mur- 
der, a  public  diffeCtion.     And,  in  cafe  of  any  treafon  com- 

?  a  Hal.  P.  C.  193. 
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mitted  by  a  female,  the  judgment  is  to  be  burned  alive  (i). 
But  the  humanity  of  the  Englifti  nation  has  authorifed,  by  a 
tacit  confent,  an  almoft  general  mitigation  of  fuch  parts  of 
thefe  judgments,  as  favours  of  torture  or  cruelty  :  a  fledge  or 
hurdle  being  ufually  allowed  to  fuch  traitors  as  are  condemned  [  377  3 
to  be  drawn  :  and  there  being  very  few  inftances  (and  thofe 
accidental  or  by  negligence)  of  any  perfon's  being  embowelled 
or  burned,  till  previoufly  deprived  of  fenfation  by  ftrangling. 
Some  punifhments  confift  in  exile  or  banifhment,  by  abjura- 
tion of  the  realm,  or  tranfportation :  others  in  lofs  of  liberty, 
by  perpetual  or  temporary  imprifonment.  Some  extend  to 
confifcation,  by  forfeiture  of  lands,  or  moveables,  or  both, 
or  of  the  profits  of  lands  for  life  :  others  induce  a  difability, 
of  holding  offices  or  employments,  being  heirs,  executors, 
and  the  like.  Some,  though  rarely,  occafion  a  mutilation 
or  difmembering,  by  cutting  off  the  hand  or  ears ;  others 
fix  a  lafting  ftigma  on  the  offender,  by  flitting  the  noftrils,  or 
branding  in  the  hand  or  cheek.  Some  are  merely  pecuniary, 
by  ilated  or  difcretionary  fines :  and  laftly,  there  are  others, 
that  confift  principally  in  their  ignominy,  though  moft  of 
them  are  mixed  with  fome  degree  of  corporal  pain  ;  and  thefe 
are  inflidied  chiefly  for  fuch  crimes,  as  cither  arife  from  indi- 
gence, or  render  even  opulence  difgraceful.  Such  as  whip- 
ping, hard  labour  in  the  houfe  of  corre£tion  or  other  wife,  the 
pillory,  the  ftocks,  and  the  ducking-ftool. 

Disgusting  as  this  catalogue  may  feem.  It  will  afford 
pleafure  to  an  Engllfli  reader,  and  do  honour  to  the  Englifl) 
law,  to  compare  it  with  that  (hocking  apparatus  of  death  and 
torment,  to  be  met  with  in  the  criminal  codes  of  almoft  every 
other  nation  in  Europe.  And  It  Is  moreover  one  of  the 
glories  of  our  Englifh  law,  that  the  fpecies,  though  not 
always  the  quantity  or  degree,  of  punifhment  Is  afcertained  for 
every  offence  j  and  that  It  is  not  left  in  the  breaft  of  any 


( I )  But  this  is  now  altered  by  30  Geo.  III.  c.  48.   See  p.  204. 
n.  7.  ante, 
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judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which  the 
law  has  beforehand  ordained,  for  every  fubjedl  alike,  with- 
out refpedl  of  perfons.  For,  if  judgments  were  to  be  the 
private  opinions  of  the  judge,  men  would  then  be  flaves  to 
their  magiftrates  ;  and  would  live  in  focicty,  without  know- 
ing exadly  the  conditions  and  obligations  which  it  lays  them 
under.  And  befides,  as  this  prevents  oppreffion  on  the  one 
hand,  fo  on  the  other  it  ftifles  all  hopes  of  impunity  or  miti- 
r  078  ]  gation  ;  with  which  an  offender  might  flatter  himfelf,  if  his 
punifliment  depended  on  the  humour  or  difcretion  of  the 
court.  Whereas,  where  an  eflabliflied  penalty  is  annexed  to 
crimes,  the  criminal  may  read  their  certain  confequence  in 
that  law  i  which  ought  to  be  the  unvaried  rule,  as  it  is  the 
inflexible  judge,  of  his  actions. 

The  difcretionary  fines  and  difcretionary  length  of  im- 
prifonmcnt,  which  our  courts  are  enabled  to  impofe,  may 
feem  an  exception  to  this  rule.  But  the  general  nature  of 
the  punifliment,  viz.  by  fine  or  imprifonment,  is,  in  thefe 
cafes,  fixed  and  determinate  :  though  the  duration  and  quan- 
tity of  each  muft  frequently  vary,  from  the  aggravations  or 
otherwife  of  the  offence,  the  quality  and  condition  of  the 
parties,  and  from  innumerable  other  circumftances.  The 
quantum,  in  particular,  of  pecuniary  fines  neither  can,  nor 
ought  to  be  afcertained  by  an  invariable  law.  The  value  of 
money  itfelf  changes  from  a  thousand  caufes ;  and,  at  all 
events,  what  is  ruin  to  one  man's  fortune,  may  be  matter  of 
indifference  to  another's.  Thus  the  law  of  the  twelve  tables 
at  Rome  fined  every  perfon,  that  (Iruck  another,  five-and- 
twenty  denarii :  this,  in  the  more  opulent  days  of  the  empire, 
grew  to  be  a  punifliment  of  fo  little  confideration,  that 
Aulus  Gellius  tells  a  ftory  of  one  Lucius  Neratius,  who 
made  it  his  diverfion  to  give  a  blow  to  whomfoever  he 
pleafed,  and  then  tender  them  the  legal  forfeiture.  Our  flatute 
law  has  not  therefore  often  afcertained  the  quantity  of  fines, 
nor  the  common  law  ever ;  it  directing  fuch  an  offence  to  be 
puniflied  by  fine  in  general,  without  fpecifying  tjie  certain 
fum ',  which  is  fully  fufiicient,  when  wc  confider,  that  how- 
I     ■  12  ever 
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ever  unlimited  the  power  of  the  court  may  feem,  it  is  far 
from  being  wholly  arbitrary  ;  but  it's  difcrction  is  regulated 
by  law.     For  the  bill  of  rights  ^  has  particularly  declared, 
that  exceffive  fines  ought  not  to  be  impofed,  nor  cruel  and 
unufual  puniftiments  inflided :  (which  had  aretrofpe^  tofome 
unprecedented  proceedings  in  the  court  of  king's  bench,  in 
the  reign  of  king  James  the  fecond :)  and  the  fame  ftatute 
farther  declares,  that  all  grants  and  promifes  of  fines  and  [  379  1 
forfeitures  of  particular  perfons  before  conviftion,  are  illegal 
and  void.     Now  the  bill  of  rights  was  only  declaratory  of  the 
old  conftitutional  law :  and  accordingly  we  find  it  exprefsly 
holden,  long  before  *,  that  all  fuch  previous  grants  are  void ; 
fince  thereby  many  times  undue  means,  and  more  violent 
profecution,  would  be  ufed  for  private  lucre,  than  the  quiet 
and  juft  proceeding  of  law  would  permit. 

The  reafonablenefs  of  fines  in  criminal  cafes  has  aMb 
been  ufually  regulated  by  the  determination  of  magna  carta, 
c.  14.  concerning  amercements  for  mifbehaviour  by  the 
fuiters  in  matters  of  civil  right.  **  Liber  homo  non  amercie- 
**  tur  pro  parvo  deliBOf  nift  fecundum  modum  ipjius  delifii ;  et 
**  pro  magna  deli^o,  fecundum  magnitudinem  deliEii ;  falvo 
**  contenemento  fuo  ;  et  mercator  eodem  modo,  falva  mercandifa 
**  fua  i  et  villanus  eodem  modo  amercietur,  falvo  luainagiofuor 
A  rule  that  obtained  even  in  Henry  the  fecond's  time  % 
and  means  only,  that  no  man  fliall  have  a  larger  amercement 
impofed  upon  him,  than  his  circumftances  or  perfonal  eftate 
will  bear;  faving  to  the  landholder  his  contenement  (2),  or 

««  Stat.  1  W.&  M.  ft.  a.  c.  a.  '^  Glanv.  /.  9.  <:.  8  tJ*  11. 

•  a  Inft.  48. 


(2)  Lord  Coke  fays,  that  "  contenement  fignifieth  his  counte- 
**  nance,  as  the  armour  of  a  foldier  is  his  countenance,  the  books 
"  of  a  fcholar  his  countenance,  and  the  like.*'  2jnft.2%.  He  alfo 
adds,  that "  the  ivainagtum  is  the  countenance  of  the  villain,  and  it 
**  was  great  reafon  to  fave  his  wainage,  for  otherwife  the  miferable 
"  creature  was  to  carry  the  burden  on  his  back."    Ibid. 
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land ;  to  the  trader  his  merchandize ;  and  to  the  country- 
man his  wainage,  or  team  and  inftruments  of  hufbandry.  In 
order  to  afcertain  which,  the  great  charter  alfo  direfts,  that 
the  amercement,  which  is  always  infli£led  in  general  terms 
(**  Jtt  in  mifericordia"),  (hall  be  fet,  ponaiur,  or  reduced  to 
a  certainty  by,  the  oath  of  good  and  lawful  men  of  the 
neighbourhood.  Which  method,  of  liquidating  the  amerce- 
ment to  a  precifc  fum,  was  ufually  performed  in  the  fupe- 
rior  courts  by  the  aflefTment  or  affeerment  of  the  coroner,  a 
iv^om  officer  chofen  by  the  neighbourhood,  under  the  equity 
of  the  ftatute  Weftm.  i.  c.  1 8.  j  and  then  the  judges  eftreated 
them  into  the  exchequer  «.  But  in  the  court  leet  and  court 
baron  it  is  ftill  performed  by  affeerors,  or  fuitors  fwom  to 
qffeere^  that  is,  tax  and  moderate  the  general  amercement 
according  to  the  particular  circumftances  of  the  offence  and 
E  3^®  3  ^^  offender  •*.  Amercements  impofed  by  the  fuperior  courts 
on  their  own  officers  and  minifters  were  affeered  by  the 
judges  thcmfelves  ;  but  when  a  peculiar  muldl  was  inflidled 
by  them  on  a  ftranger  (not  being  party  to  any  fuit)  it  was 
then  denominated  a  Jine ' ;  and  the  antient  praftice  was, 
when  any  fuch  fine  was  impofed,  to  inquire  by  a  jury 
**  quantum  inde  regi  dare  valeat  per  annum f  falva  fujlentatione 
**  fuoy  et  uxoris,  et  liberorum  fuorum  K"  And  fincc  the  difufe 
of  fuch  inquefl,  it  is  never  ufual  to  affefs  a  larger  fine  than  a 
man  is  able  to  pay,  without  touching  the  implements  of  his 
livelihood ;  but  to  infli£^  corporal  punifhment,  or  a  limited 
imprifonment,  inilead  of  fuch  fine  as  might  amount  to  im- 
prifonment  for  life.  And  this  is  the  reafon  why  fines  in  the 
king's  court  are  frequently  denominated  ranfoms,  becaufe 
the  penalty  muft  otherwife  fall  upon  a  man's  perfon,  unlefs 
it  be  redeemed  or  ranfomed  by  a  pecuniary  fine  "  :  according 
to  an  antient  maxim,  qui  non  habet  in  crumena  luat  in  cor' 
pore.    Yet,  where  any  ftatute  fpeaks  both  of  fine  and  ran- 

«  F.N.B.  76.  «  8  Rep.  40. 

*  The  afieeroi's  oath  is  conceived  in  *  Gilb.  Exch.  c.  5. 

the  very  KxritaxX  magna  carta.     Fitxh.  *  Mirr.  c.  j.  §  3.  Lamb.  Eirtnarcb. 

Sufvey,  ch.  II.  575. 
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fom,  it  Is  holden  that  the  ranfom  (hall  be  treble  to  the  fine 
at  leaft '. 

When  fentence  of  death,  the  moft  terrible  and  higheft 
judgment  in  the  laws  of  England,  is  pronounced,  the 
immediate  infeparable  confequence  from  the  common  law 
is  attainder.  For  when  it  is  now  clear  beyond  all  difpute,  that 
the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to 
be  exterminated  as  a  monfter  and  a  bane  to  human  fociety, 
the  law  fets  a  note  of  infamy  upon  him,  puts  him  out  of  it's 
proteftion,  and  takes  no  farther  care  of  him  than  barely  to 
fee  him  executed.  He  is  then  called  attaint,  attin^us,  ftained 
or  blackened.  He  is  no  longer  of  any  credit  or  reputation ; 
he  cannot  be  a  witnefs  in  any  court :  neither  is  he  capable 
of  performing  the  funftions  of  another  man :  for,  by  an 
anticipation  of  his  punifliment,  he  is  already  dead  in  law ". 
This  is  after  judgment :  for  there  is  great  difference  between 
a  man  conviBed  and  attainted;  though  they  are  frequently 
through  inaccuracy  confounded  together.  After  convi£lion  [  381  ] 
only  a  man  is  liable  to  none  of  thefe  difabilities  j  for  there 
is  ftill  in  contemplation  of  law  a  poffibility  of  his  innocence. 
Something  may  be  offered  in  arreft  of  judgment :  the  indict- 
ment may  be  erroneous,  which  will  render  his  guik  uncer- 
tain, and  thereupon  the  prefent  conviftion  may  be  quafbed : 
he  may  obtain  a  pardon,  or  be  allowed  the  benefit  of  clergy : 
both  which  fuppofe  fome  latent  fparks  of  merit,  which  plead 
in  extenuation  of  his  fault.  But  when  judgment  is  once 
pronounced,  both  law  and  fa£i  confpire  to  prove  him  com- 
pletely guilty ;  and  there  is  not  the  remoteft  poffibility  left 
of  any  thing  to  be  faid  in  his  favour.  Upon  judgment 
therefore  of  death,  and  not  before,  the  attainder  of  a  cri- 
minal commences :  or  upon  fuch  circumftances  as  are  equi- 
valent to  judgment  of  death  5  as  judgment  of  outlavnry  on  a 
capital  crime,  pronounced  for  abfconding  or  fleeing  from  juf- 
tice,  which  tacitly  confeffes  the  guilt.  And  therefore  either 
«pon  judgment  of  outlawry,  or  of  death,  for  treafon  or  felony, 
a  man  fhall  be  faid  to  be  attainted. 

\  Dyer,a3».  »  3  Inft.aij. 
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The  confequences  of  attainder  are  forfeiture  and  corrup- 
tion of  blood. 

I.  Forfeiture  is  twofold ;  of  real  and  perfonal  eftates. 
Firft,  as  to  real  eftates :  by  attainder  in  high  treafon  "  a  man 
forfeits  to  the  king  all  his  lands  and  tenements  of  inherit- 
ance, whether  fee-fimple  or  fee-tail,  and  all  his  rights  of 
entry  on  lands  or  tenements,  which  he  had  at  the  time  of  the 
oflfence  committed,  or  at  any  time  afterwards,  to  be  for  ever 
refted  in  the  crown ;  and  alfo  the  profits  of  all  lands  and 
tenements,  which  he  had  in  his  own  right  for  life  or  years, 
fo  long  as  fuch  intereft  (hall  fubfift.  This  forfeiture  relates 
liackwards  to  the  time  of  the  treafon  committed :  fo  as  to 
avoid  all  intermediate  falcs  and  incumbrances**,  but  not 
thofe  before  the  fa6t :  and  therefore  a  wife's  jointure  is  not 
forfeitable  for  the  treafon  of  her  hufband ;  becaufe  fettled 
upon  her  previous  to  the  treafon  committed.  But  her  dower 
r  38*  3  ^^  forfeited  by  the  exprefs  provifion  of  ftatute  5  &  6  Edw.  VI. 
c.  II.  And  yet  the  hufband  fhall  be  tenant  by  the  courtefy 
of  the  wife's  lands,  if  the  wife  be  attainted  of  treafon  ^  : 
for  thit  is  not  prohibited  by  the  ftatute.  But,  though  after 
attainder  the  forfeiture  relates  back  to  the  time  of  the  treafon 
committed,  yet  it  does  not  take  effe£t  unlefs  an  attainder  be 
had,  of  which  it  is  one  of  the  fruits ;  and  therefore  if  a 
traitor  dies  before  judgment  pronounced,  or  is  killed  in  open 
rebellion,  or  is  hanged  by  martial  law,  it  works  no  forfeiture 
of  his  lands :  for  he  never  was  attainted  of  treafon  ^.  But  if 
the  chief  juftice  of  the  king's  bench  (the  fupreme  coroner  of 
all  England)  in  perfon,  upon  the  view  of  the  body  of  one  killed 
in  open  rebellion,  records  it  and  returns  the  record  into  his 
pwn  court,  both  lands  and  goods  Ihall  be  forfeited '. 

The  natural  juftice  of  forfeiture  or  confifcation  of  pro- 
perty, for  treafon  *,  is  founded  on  this  confideration :  that 

■  Co.  Litt.  39».    3  Inft.  319.  X  Hal.        «  Co.  Litt.  13. 
.        P.  C.  »40.    a  Hawk.  P.  C.  448.  '  4  Rep.  57. 

•  3  Inft,  ai  I .  •  See  Vol.  I,  pag.  %S9» 

f  I  Hal.  P.  C.  359, 
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he  who  hath  thus  violated  the  fundamental  principles  of 
government,  and  broken  his  part  of  the  original  contraft 
between  king  and  people,  hath  abandoned  his  conne£l:ions.with 
fociety ;  and  hath  no  longer  any  right  to  thofe  advantages, 
which  before  belonged  to  him  purely  as  a  member  of  the  com- 
munity ;  among  which  foetal  advantages,  the  right  of  tranf- 
ferring  or  tranfmitting  property  to  others  is  one  of  the  chief. 
Such  forfeitures  moreover,  whereby  his  pofterity  muft  fui^r 
as  well  as  himfelf,  will  help  to  reftrain  a  man,  not  only  by 
the  fenfe  of  his  duty,  and  dread  of  perfonal  punifhment,  but 
alfo  by  his  paflions  and  natural  afie<^ions  j  and  will  intered 
every  dependant  and  relation  he  has,   to  keep  him  from 
offending :  according  to  that  beautiful  fentiment  of  Cicero  •, 
"  nee  vgro  mefugit  quamftt  acerbunty  parentum  fcelera  JUiorum 
"  poenls  lui :  fed  hoc  praeclare  legihus  comparatum  ejl^  ut  caritas 
**  liberorum  amiciores  parentes  reipublicae  redder et*'  And  there- 
fore Aulus  Cafcellius,  a  Roman  lawyer  i,n  the  time  of  the 
triumvirate,   ufed   to   boaft   that   he  had  two  reafons  for 
defpifing  the  power  of  the  tyrants  *,  his  old  age,  and  his  want  [  383  3 
of  children :  for  children  are  pledges  to  the  prince  of  the 
father's  obedience  ^     Yet  many  nations  have  thought,  that 
this  pollhumous  punifhment  favours  of  hardihip  to  the  inno- 
cent }  efpecially  for  crimes  that  do  not  ftrike  at  the  very  root 
and  foundation  of  fociety,  as  treafon  againft  the  government 
exprefsly  does.     And  therefore,  though  confifcations  were 
very  frequent  in  the  times  of  the  earlier  emperors,  yet  Arca- 
dius  and  Honorius  in  every  other  inilance  but  that  of  treafon 
thought  it  more  juft,  **  ibi  effe  poenamy  ubi  et  noxa  efl  /*  and 
ordered  that  ^^  peecata  fuos  teneant  auBores^  nee  ulterius  progre- 
**  diatur  metus,  quam  reperiatur  deliBum  '* ;"    and  Juftinian 
alfo  made  a  law  to  reftrain  the  puniftiment  of  relations  ", 
wHch  directs  the  forfeiture  to  go,  except  in  the  cafe  of  cri- 
men majejlatis,  to  the  next  of  kin  to  the  delinquent.     On  the 
other  hand  the  Macedonian  laws  extended  even  the  capital 
punifiiment  of  treafon,  not  only  to  the  children,  but  to  all  the 


»  ad  Brutum,ep,lZ,  *   Corf.  9.  47.  24. 

'  Gravin.i.  §68.  "  iVw.  134.C.  13. 
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relations  of  the  delinquent*  :  and  of  coHrfe  their  eftates  mud 
be  alfo  forfeited,  as  no  man  was  left  to  inherit  them.  And 
in  Germany,  by  the  famous  golden  buUe  *,  (copied  almoft 
verbatim  from  Juftinian's  code  y,)  the  lives  of  the  fons  of  fuch 
as  confpire  to  kill  an  eledor  are  fpared,  as  it  is  exprefled  by 
the  emperor's  particular  bounty.  But  they  are  deprived  of  all 
their  efFe£ls  and  rights  of  fucceflion,  and  are  rendered  inca- 
pable of  any  honour  ecclefiaftical  or  civil :  "  to  the  end 
**  that,  being  always  poor  and  neceffitous,  they  may  for  ever 
**  be  accompanied  by  the  infamy  of  their  father :  may  lan- 
'*  guifh  in  continual  indigence  :  and  may  find  (fays  this 
**  mercilefs  edift)  their  punifliment  in  living,  and  their 
**  relief  in  dying.** 

With  us  in  England,  forfeiture  of  lands  and  tenements 
to  the  crown  for  treafon  is  by  no  means  derived  from  the 
feodal  policy,  (as  has  been  already  obferved  ^,)  but  was  ante- 
cedent to  the  eftablifliment  of  that  fyftem  in  this  ifland; 
C  384  ]  being  tranfmitted  from  our  Saxon  anceftors  ",  and  forming  a 
part  of  the  antient  Scandinavian  conftitution  **.  But  in  cer- 
tain treafons  relating  to  the  coin,  (which,  as  we  formerly 
obferved,  feem  rather  a  fpecies  of  the  crimen  faljif  than  the 
crimen  laefae  majejiatisy)  it  is  provided  by  fome  of  the  modern 
ftatutes  ^  which  conftitute  the  offence,  that  it  (hall  work  no 
forfeiture  of  lands,  fave  only  for  the  life  of  the  offender ; 
and  by  all,  that  it  fliall  not  deprive  the  wife  of  her  dower  *. 
And,  in  order  to  abolifli  fuch  hereditary  punifhment  entirely, 
it  was  enafted  by  ftatute  7  Ann.  c.  21.  that,  after  the  deceafe 
of  the  late  pretender,  no  attainder  for  treafon  fliould  extend 
to  the  difinheriting  of  any  heir,  nor  to  the  prejudice  of  any 
perfon  other  than  the  traitor  himfelf.  By  which,  the  law 
of  forfeitures  for  high  treafon  would  by  this  time  have  been 
at  an  end,  had  not  a  fubfequent  ftatute  intervened  to  give 

*  Qu.  Curt.  /.  6.  >>  Stiernh.  dejure  Goth.  /.  a.  e.  6.  iJ? 

*  cap.  24.  /.  3,  e.  3. 

'  /.  9.  /.  8.  /.  5.  «  Stat.  5  Elu.  c.  II.    18  £1«. «.  I. 

^  See  Vol.  II.  pjg.  251.  <»  tftd.  8  &  9  W.  III.  c.  26.    15  k 

*  LL.  Aelfr.  (.  4.     Canui,  c.  54.  ]6  Geo.  11,  c.  4S. 
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them  a  longer  duration.  The  hiftory  of  this  matter  is  fome- 
what  Angular  and  worthy  obfervation.  At  the  time  of  the 
union,  the  crime  of  treafon  in  Scotland  was,  by  the  Scots 
law,  in  many  refpefts  different  from  that  of  treafon  in  Eng- 
land i  and  particularly  in  it's  confequence  of  forfeitures  of 
entailed  eftates,  which  was  more  peculiarly  Englifti ;  yet  it  , 
feemed  neceflary,  that  a  crime  fo  nearly  affe£l:ing  government 
{hould,  both  in  it's  eflence  and  confequences,  be  put  upon  the 
fame  footing  in  both  parts  of  the  united  kingdoms.     In  new-  ^ 

modelling  thefe  laws,  the  Scotch  nation  and  the  Engliflx 
houfe  of  commons  ftruggled  hard,  partly  to  maintain,  and 
partly  to  acquire,  a  total  immunity  from  forfeiture  and  cor-  , 
ruption  of  blood :  which  the  houfe  of  lords  as  firmly 
refilled.  At  length  a  compromife  was  agreed  to,  which  is 
eftabliftied  by  this  ftatute,  viz.  that  the  fame  crimes,  and  no 
other,  fhould  be  treafon  in  Scotland  that  are  fo  in  England  ; 
and  that  the  Englifh  forfeitures  and  corruption  of  blood 
(hould  take  place  in  Scotland  till  the  death  of  the  then  pre- 
tender ;  and  then  ceafe  throughout  the  whole  of  Great  Bri- 
tain *  :  the  lords  artfully  propofing  this  temporary  claufe,  in 
hopes  (it  is  faid  ^)  that  the  prudence  of  fucceeuing  parlia-  r  38c  "j 
ments  would  make  it  perpetual  2.  This  has  partly  been  done 
by  the  ftatute  17  Geo.  II.  c.  39.  (made  in  the  year  preceding 
the  late  rebellion)  the  operation  of  thefe  indemnifying  claufes 
being  thereby  ftill  farther  fufpended,  till  the  death  of  the 
fons  of  the  pretender  •»  (3). 

«  Burnet's  Hift.  A.D.  1709.  provifion   were  defended  at    the  time 

'  Confiderations  on  the  law  of  for-  with    much    learning  and   ftrength    of 

feiture,  6.  argument,  in   the   cenfiderationt  «»  the 

«  See  Foft.  ajo.  la-w    ef  forfeiture,  firft  publilhed  A.D. 

•>  The  juftice  and  expediency  of  this  1744.     (See  Vol.  1.  pag.  244.) 


(3)  %  the  59  Geo.  III.  c.  93.  the  claufe  in  the  7  Ann.  c.  21. 
and  that  in  the  17  Geo.  II.  c.  39.  limiting  the  periods  when  for- 
feiture for  treafon  fhould  be  abolifhed,  are  repealed.  So  the  law 
of  forfeitiu-e  in  cafes  of  high  treafon  is  now  the  fame  as  it  was  by 
the  common  law,  or  as  it  flood  prior  to  the  feventh  year  of  the 
reign  of  queen  Anne. 

Vol.  IV.  li  In 
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In  petit  treafoh  and  felony,  the  offender  alfo  forfeits  all 
his  chattel  interefts  abfolutely,  and  the  profits  of  all  eftates 
of  freehold  during  life  ;  and  after  his  death)  all  his  lands 
and  tenements  in  fee-fimple  (but  not  thofe  in  tail)  to  the 
crown,  for  a  very  (hort  period  of  time :  for  the  king  (hall 
have  them  for  a  year  and  a  day,  and  may  commit  therein 
what  wafte  he  pleafes  j  which  is  called  the  king's  year,  day, 
and  wajie ».  Formerly  the  king  had  only  a  liberty  of  com- 
mitting wafte  on  the  lands  of  felons,  by  pulling  dowa  their 
houfes,  extirpating  their  gardens,  ploughing  their  meadows, 
and  cutting  down  their  woods.  And  a  puniihment  of  a 
fimilar  fpirit  appears  to  have  obtained  in  the  oriental  coun- 
'  tries  from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the 
books  of  Daniel  ^  and  Ezra  • ;  which,  befides  the  pain  of 
death  infliQed  on  the  delinquents  there  fpecified,  ordain, 
"  that  their  houfes  fliall  be  made  a  dunghill."  But  this 
tending  greatly  to  the  prejudice  of  the  public,  it  was  agreed, 
in  the  reign  of  Henry  the  firft,  in  this  kingdom,  that  the 
king  {hould  have  the  profits  of  the  land  for  one  year  and  a 
day,  in  lieu  of  the  deftruftion  he  was  otherwife  at  liberty  to 
commit  °:  and  therefore  magna  carta '^  provides,  that  the 
king  (hall  only  hold  fuch  lands  for  a  year  and  a  day,  and 
then  reftore  them  to  the  lord  of  the  fee  ;  withput  any  men- 
tion made  of  wafte.  But  the  ftatute  17  £dw.  II.  de  praero- 
gativa  regis  feems  to  fuppofe,  that  the  king  (hall  have  his 
year,  day,  and  wafte  ;  and  not  the  year  and  day  injiead  of 
wafte.  Which  fir  Edward  Coke  (and  the  author  of  the  mir- 
ror, before  him)  very  juftly  look  upon  as  an  encroachment, 
though  a  very  antient  one,  of  the  royal  prerogative  ".  This 
r  -g^  1  year,  day,  and  wafte,  are  now  ufually  compounded  for;  but 
otherwife  they  regularly  belong  to  the  crown  \  and,  after 
their  expiration,  the  land  would  have  naturally  defcended  to 
the  heir,  (as  in  gavelkind  tenure  it  ftill  does,)  did  not  it's 
fcodal  quality  intercept  fuch  defcent,  and  give  it  by  way  of 

*  a  Inft.  37.  ™  Mirr.  c.  4.  §  id.    Flct.  1. 1,  c.  28 

*  ch.  iii.  V.  29.  "  9  Hen. III.  c.  22. 
'ch.vi.v,ii.  "  Mirr.  c.  5.  §  2.    alnft.37. 
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efcheat  to  the  lord.  Thefc  forfeitures  for  felony  do  alfo  arifc 
only  upon  attainder ;  and  therefore  a  felo  de  fe  forfeits  no 
land  of  inheritance  or  freehold,  for  he  never  is  attainted  as 
a  felon  ».  They  likewife  relate  back  to  the  time  of  the  offence 
committed,  as  well  as  forfeitures  for  treafon  ;  fo  as  to  avoid 
all  intermediate  charges  and  conveyances.  This  may  be  hard 
upon  fuch  as  have  unwarily  engaged  with  the  offender :  but 
the  cruelty  and  reproach  muft  lie  on  the  part,  not  of  the  law, 
but  of  the  criminal ;  who  has  thus  knowingly  and  difhoneftly 
involved  others  in  his  own  calamities. 

These  are  all  the  forfeitures  of  real  eftates,  created  "by 
the  common  law,  as  confequential  upon  attainders  by  judg- 
ment of  death  or  outlawry.  I  here  omit  the  particular  for- 
feitures created  by  the  ftatutes  of  praemunire  and  others : 
becaufe  I  look  upon  them  rather  as  a  part  of  the  judgment 
and  penalty,  infli£l:ed  by  the  refpe6tive  flatutes,  than  as  con-' 
fequences  of  fuch  judgment  j  as  in  treafon  and  felony  they  are. 
But  I  {hall  juft  mention,  as  a  part  of  the  forfeiture  of  real 
eflates,  the  forfeiture  of  the  profits  of  lands  during  life :  which 
extends  to  two  other  inftances,  hefides  thofc  already  fpoken 
of;  mifprilion  of  treafon  %  and  ftriking  in  Weftminfter-hall, 
or  drawing  a  weapon  upon  a  judge  there  fitting  in  the  king's 
courts  of  juflice  ^ 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one 
of  the  higher  kinds  of  offence  :  in  high  treafon  or  mifprifion 
thereof,  petit  treafon,  felonies  of  all  forts,  whether  clergyable  [  387  ^ 
or  not,  felf-murder  or  felony  de  fey  petit  larceny,  flanding 
mute,  and  the  above-mentioned  offences  of  flriking,  ^c.  in 
Weflminfter-hall.  For  flight  alfo,  on  an  accufation  of  trea- 
fon, felony,  or  even  petit  larceny,  whether  the  party  be 
found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the 
party  fliall  forfeit  his  goods  and  chattels  :  for  the  very  flight 
is  an  ofi*ence,  carrying  with  it  a  ftrong  prefumption  of  guilt, 
and  is  at  leaft  an  endeavour  to  elude  and  ftifle  the  courfe  of 
juftice  prefcribed  by  the  law.     But  the  jury  very  feldom  find 

,-     P  3  Inft.  55,  ^  Jbld.zi^.  -    '  lhid,inx, 
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the  flight « :  forfeiture  being  looked  upon,  fince  the  vaft 
increafe  of  perfonal  property  of  late  years,  as  too  large  a 
penalty  for  an  offence,  to  which  a  man  is  prompted  by  the 
natural  love  of  liberty  (4). 

There  is  a  remarkable  difference  or  two  between  the  for- 
feiture of  lands,  and  of  goods  and  chattels,  i.  Lands  are 
forfeited  upon  attainder,  and  not  before  :  goods  and  chattels 
are  forfeited  by  convi5iton.  Becaufe  in  many  of  the  cafes 
where  goods  are  forfeited,  there  never  is  any  attainder  ;  which 
happens  only  where  judgment  of  death  or  outlawry  is  given: 
therefore  in  thofe  cafes  the  forfeiture  muft  be  upon  convi£tion 
or  not  at  all  ;  and,  being  necefTarily  upon  conviction 
in  thofe,  it  is  fo  ordered  in  all  other  cafes,  for  the  law 
loves  uniformity.  2.  In  outlawries  for  treafon  or  felony, 
lands  are  forfeited  only  by  the  judgment :  but  the  goods  and 
chattels  are  forfeited  by  a  man's  being  firft  put  in  the  exigent, 
without  (laying  till  he  is  quinto  exaBus,  or  finally  outlawed  ; 
for  the  fecreting  himfelf  fo  long  from  juftice,  is  conftrued  a 
flight  in  law  ^  3.  The  forfeiture  of  lands  has  relation  to 
the  time  of  the  fa£l  committed,  fo  as  to  avoid  all  fubfequent 
•  fales  and  incumbrances;  but  the  forfeiture  of  goods  and 
i2hattels  has  no  relation  backwards ;  fo  that  thofe  only  which 
a  man  has  at  the'time  of  convi9:ion  Ihall  be  forfeited.  There- 
fore a  traitor  or  felon  may  bona  fide  fell  any  of  his  chattels, 
real  or  perfonal,  for  the  fuftenance  of  himfelf  and  family 
between  the  faft  and  conviction  «  ;  for  perfonal  property  is 
C  388  J  of  fo  fluctuating  a  nature,  that  it  pafTes  through  many  hands 
in  a  fhort  time;  and  no  buyer  could  be  fafe,  if  he  were  liable  to 
return  the  goods  which  he  had  fairly  bought,  provided  any 
of  the  prior  vendors  had  committed  a  treafon  or  felony.  Yet 
if  they  be  coUufively  and  not  bona  fide  parted  with,  merely  to 

'  Staundf.  P.  C.  183.  b.  '  3  Inft.  ajz.  "  a  Hawk.  P.  C.  454- 


(4)  Though  the  ofEcer  ftill  direfta  the  jury  to  inquire  whether 
the  prifoner  fled  for  it,  yet  the  inquiry  and  verdiA  upon  that  point 
have  long  been  entirely  difiifed. 
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defraud  the  crown,  the  law  (and  particularly  the  ftatute 
13  Eliz.  c.  5.)  will  reach  them;  for  they  are  all  the  while 
truly  and  fubftantially  the  goods  of  the  offender :  and  as  he, 
if  acquitted,  might  recover  them  himfelf,  as  not  parted  with 
for  a  good  confideration  j  fo  in  cafe  he  happens  to  be  con- 
vi£led,  the  law  >vill  recover  them  for  the  king. 

,i>J^fi^*fr'>u,   -jrro^w    -..too  ■■  lui:    .:;  ;Jo,fiw    >ah    :hli,nHW  ^ii 

II.  Another  immediate  confequence  of  attainder  is  the 
corruption  of  blood,  both  upwards  and  downwards  j  fo  that  an 
attainted  perfon  can  neither  inherit  lands  or  other  here*- 
ditaments  from  his  anceftors,  nor  retain  thofe  he  is  already 
•in  poiTeffion  of,  nor  tranfmit  them  by  defcent  to  any  heir  ; 
but  the  fame  (hall  efcheat  to  the  lord  of  the  fee,  fubjeft  to 
the  king's  fuperior  right  of  forfeiture :  and  the  perfon  at- 
tainted (hall  alfo  obftru6l  all  defcents  to  his  pofterity,  where.- 
ever  they  are  obliged  to  derive  a  title  through  him  to  a  remoter 
anceftor  ". 

This  is  one  of  thofe  notions  which  our  laws  have  adopted 
from  the  fcodal  conftitutions,  at  the  time  of  the  Norman 
conqueft  ;  as  appears  from  it's  being  unknown  in  thofe 
tenures  which  are  indifputably  Saxon,  or  gavelkind  :  where- 
in, though  by  treafon,  according  to  the  antient  Saxon  laws, 
the  land  is  forfeited  to  the  king,  yet  no  corruption  of  blood, 
no  impediment  of  defcents,  enfues  i  and,  on  judgment  of 
mere  felony,  no  efcheat  accrues  to  the  lord.  And  therefore 
as  every  other  oppreflive  mark  of  feodal  tenure  is  now  hap- 
pily worn  away  in  thefe  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  blood,  with  all  it's  conneifled  confequences, 
not  only  of  prefent  efcheat,  but  of  future  incapacities  of 
inheritance  even  to  the  twentieth  generation,  may  in  procefs 
of  time  be  abolifhed  by  aiSl:  of  parliament:  as  it  ftands  upon 
a  very  different  footing  from  the  forfeiture  of  lands  for  high 
treafon,  affedlng  the  king's  perfon  or  government.  And  [  380  1 
indeed  the  legillature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  fo  equitable  a  provifion  j  by  enact- 
ing, that,  in  certain  treafons  refpefting  the  papal  fupremacy  * 

"  See  Vol,  II.  pag.  aji.  "^  Stat,  j  Efij.  c.  i. 
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and  the  public  coin  *,  and  in  many  of  the  new-made  felo- 
nies, created  fince  the  reign  of  Henry  the  eighth  by  a£l  of 
parliament,  corruption  of  blood  (hall  be  faved.  But  as  in 
fome  of  the  a£ts  for  creating  felonies  (and  thofe  not  of  the 
mod  atrocious  kind)  this  faving  was  negle<Sed,  or  forgotten, 
to  be  made,  it  feems  to  be  highly  reafonable  and  expedient 
to  antiquate  the  whole  of  this  doftrine  by  one  undiftinguifti- 
ing  law :  efpecially  as  by  the  afore-mentioned  ftatute  of 
7  Ann.  c.  21.  (the  operation  of  which  is  poftponed  by 
ftatute  17  Geo.  II.  c-39.)  after  the  death  of  the  fons  of  the 
late  pretender,  no  attainder  for  treafon  will  extend  to  the 
^ifinheriting  any  heir,  nor  the  prejudice  of  any  pcrfon, 
other  than  the  offender  himfelf  j  which  virtually  abolifhes 
all  corruption  of  blood  for  treafon,  though  (unlefs  the  Icgif- 
lature  fhould  interpofe)  it  will  ftill  continue  for  many  forts  of 
felony  (4). 

>=  Stat.  5  Eliz.  c.  II.     18  Eliz.  c.  1.     8  &  9  W.  III.  c.  36.     15  &  i6  Geo.  11. 
c.  i8. 


(4)  The  law  of  forfeiture  in  high  treafon  is  reftored.    See  ante, 
p.  385.  n.  3. 
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CHAPTER    THE    THiftTIETH. 


OP  REVERSAL  of  JUDGMENT. 


TTT'E  are  next  to  confider  how  judgments,  with  their 
feveral  connedied  confequences,  of  attainder,  for- 
feiture, and  corruption  of  blood,  may  be  fet  afide.  There 
are  two  ways  of  doing  this ;  either  by  falfifying  or  reverfing 
the  judgment,  or  elfe  by  reprieve  or  pardon. 

A  JUDGMENT  may  be  falfified,  reverfed,  or  avoided,  in  the 
lirft  place,  without  a  writ  of  error ,  for  matters  foreign  to  or 
dehors  the  record,  that  is,  not  apparent  upon  the  face  of  itj  fo 
that  they  cannot  be  affigned  for  error  in  the  fuperior  court, 
which   can   only  judge  from  what  appears  in  the  record 
itfelf :  and  therefore  if  the  whole  record  be  not  certified,  or 
not  truly  certified,  by  the  inferior  court,  the  party  injured 
thereby  (in  both  civil  and  criminal  cafes)  may  allege  a  dimi' 
nution  of  the  record,  and  caufe  it  to  be  rectified.     Thus,  if 
any  judgment  whatever  be  given  by  perfons,  who  had  no 
good  Gommiffion  to  proceed  againft  the  perfon  condemned,         ~ 
it  is  void  i  and  may  be  falfified  by  (hewing  the  fpecial  matter 
without  writ  of  error.     As,  where  a  commiffion  iflues  to  A 
and  B,  and  twelve  others,  or  any  of  them,  of  which  A  or 
B  (hall  be  one,  to  take  and  try  indictments ;  and  any  of  the 
other  twelve  proceed  without  the  interpofition  or  prefence 
of  either  A,  or  B :  in  this  cafe  all  proceedings,  trials,  con-  [391  ] 
virions,  and  judgments,  are  void   for  want  of   a  proper 
authority  in  the  commiffioners,  and  may  be  falfified  upon  bare 

I  i  4  infpe^ion 
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infpeil'ion  without  the  trouble  of  a  writ  of  error  * ;  it  being  a 
high  mifdemefnor  in  the  judges  fo  proceeding,  and  little  (if 
any  thing)  (hort  of  murder  in  them  all,  in  cafe  the  perfon  fo 
attainted  be  executed  and  fuffer  death.  So  likewife  if  a  man 
purchafes  land  of  another ;  and  afterwards  the  vendor  is, 
either  by  outlawry  or  his  own  confeffion,  convicted  and 
attainted  of  treafon  or  felony  previous  to  the  fale  or  alienation; 
whereby  fuch  land  becomes  liable  to  forfeiture  or  efcheat : 
now  upon  any  trial,  the  purchafer  is  at  liberty,  without 
bringing  any  writ  of  error,  to  falCfy  not  only  the  time  of  the 
felony  or  treafon  fuppofed,  but  the  very  point  of  the  felony 
or  treafon  itfelf ;  and  is  not  concluded  by  the  confeffion  or 
^  the  outlawry  of  the  vendor ;  though  the  vendor  himfelf  is 
conclud.ed,  and  not  fufFered  now  to  deny  the  fa£t,  which  he 
has  by  confeffion  or  flight  acknowledged.  But  if  fuch  at- 
tainder of  the  vendor  was  by  verdidi,  on  the  oath  of  his  peers, 
the  alienee  cannot  be  received  to  falCfy  or  contradi£t  l^&faB 
of  the  crime  committed  ;  though  he  is  at  liberty  to  prove  a 
miflake  in  time,  or  that  the  offence  was  committed  after  the 
alienation,  and  not  before''. 

Secondly,  a  judgment  may  be  reverfed  by  writ  of  error  t 
which  lies  from  all  inferior  criminal  jurifdi£tiorts  to  the  court 
of  king's  bench,  and  from  the  king's  bench  to  the  houfe  of 
jpcers ;  and  may  be  brought  for  notorious  miftakes  in  the 
judgment  or  other  parts  of  the  record :  as  where  a  man  is 
found  guilty  of  perjury  and  receives  the  judgment  of  felony, 
or  for  other  lefs  palpable  errors ;  fuch  as  any  irregularity, 
omiffion,  or  want  of  form  in  the  procefs  of  outlawry,  or  pro- 
clamations j  the  want  of  a  proper  addition  to  the  defendant's 
name,  according  to  the  ftatute  of  additions;  for  not  properly 
naming  the  fheriff^  or  other  officer  of  the  court,  or  not  duly 
defcribing  where  his  county  court  was  held  ;  for  laying  an 
offence  committed  in  the  time  of  the  late  king,  to  be  done 
againft  the  peace  of  the  prefent :  and  for  many  other  fimilar 
C  39»  ]  caufes,  which  (though  allowed  out  of  tendemefs  to  life  and 

•  »  Hawk.  P.C.  459.  ^  3  Infl;  aji.    i  Hal.  P.  C.  361. 

liberty) 


Gh,30'  Wrongs.  392 

liberty)  are  not  much  to  the  credit  or  advancement  of  the 
national  juftice.  Thefe  writs  of  error,  to  reverfe  judgments 
in  cafe  of  mifdemefnors,  are  not  to  be  allowed  of  courfe, 
but  on  fufEcient  probable  caufe  ftiewn  to  the  attorney  gene- 
ral J  and  then  they  are  underftood  to  be  grantable  of  com- 
mon right,  and  ex  dehito  jujiitiae.  But  writs  of  error  to 
reverfe  attainders  in  capital  cafes  are  only  allowed  ex  gratia ; 
and  not  without  exprefs  warrant  under  the  king's  fign 
manual;  or  at  lead  by  the  confent  of  the  attorney-general  <=•. 
Thefe  therefore  can  rarely  be  brought  by  the  party  himfelf, 
efpecially  where  he  is  attainted  for  an  offence  againft  the 
ftate :  but  they  may  be  brought  by  his  heir,  or  executor, 
after  his  death,  in  more  favourable  times ;  which  may  be 
fome  confolation  to  his  family.  But  the  eafier,  and  more 
efFeftual  way,  is, 

Lastlt,  to  reverfe  the  attainder  by  aft  of  parliament. 
This  may  be  and  hath  been  frequently  done,  upon  motives 
of  companion,  or  perhaps  from  the  zeal  of  the  times,  after  a 
fuddcn  revolution  in  the  government,  without  examining  too 
clofely  into  the  truth  or  validity  of  the  errors  affigned.  And 
fometimes,  though  the  crime  be  univerfally  acknowledged  and 
confefled,  yet  the  merits  of  the  criminal's  family  (hall  after 
his  death  obtain  a  reftitution  in  blood,  honours,  and  eftate, 
or  fome,  or  one  of  them,  by  aft  of  parliament ;  which  (fo 
far  as  it  extends)  has  all  the  efFeft  of  reverfing  the  attainder, 
without  calling  any  refleftions  upon  the  juftice  of  the  pre- 
ceding fentence  (i). 

The  efFeft  of  falfifying,  or  reverfing,  an  outlawry,  is  that 
the  party  (hall  be  in  the  fame  plight  as  if  he  had  appeared 
upon  the  capias ;  and,  if  it  be  before  plea  pleaded,  he  {hall 
be  put  to  plead  to  the  indiftment  j  if,  after  conviftion,  he 

«  1  Vera.  170.175. 

( I )  This  has  been  lately  done  with  refpe  A  to  the  forfeited  eflates 
in  Scotland,  by  ftatute  24  Geo.  III.  c.  57. 

fliall 
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fhall  receive  the  fentence  of  the  law ;  for  all  the  other  pro- 
ceedings, except  only  the  procefs  of  outlawry  for  his  non- 
C  393  ]  appearance,  remain  good  and  efFe(9:ual  as  before.  But  when 
judgment,  pronounced  upon  conviction,  is  falfified  or 
reverfed,  all  former  proceedings  are  abfolutely  fet  afide,  and 
the  party  ftands  as  if  he  had  never  been  at  all  accufed  ; 
-  reftored  in  his  credit,  his  capacity,  his  blood,  and  his  eftates  : 
with  regard  to  which  la  ft,  though  they  be  granted  away  by 
the  crown,  yet  the  owner  may  enter  upon  the  grantee,  with 
as  little  ceremony  as  he  might  enter  upon  a  diffeiford.  But 
he  ft  ill  remains  liable  to  another  profecution  for  the  fame 
offence:  for,  the  firft  being  erroneous,  he  never  was  in 
jeopardy  thereby. 

"  a  Hawk.  P.  C.  46a. 
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CHAPTER   THE   THIRTY-FIRST. 


OF  REPRIEVE  AND  PARDON.      2 

THE  only  other  remaining  ways  of  avoiding  the  execu- 
tion of  the  judgment  are  by  a  reprieve,  or  a  pardon; 
whereof  the  former  is  temporary  only,  the  latter  permanent. 

I.  A  REPRIEVE,  from  reprendrey  to  take  back,  is  the  with- 
drawing of  a  fentence  for  an  interval  of  time  :  whereby  the 
execution  is  fufpended.  This  may  be,  firft,  ex  arbitrto  judi- 
cis  i  either  before  or  after  judgment ;  as,  where  the  judge  is 
not  fatisfied  with  the  verdidl,  or  the  evidence  is  fufpicious, 
or  the  indi£lment  is  infufficient,  or  he  is  doubtful  whether 
the  offence  be  within  clergy ;  or  fometimes  if  it  be  a  fmall 
felony,  or  any  favourable  circumftances  appear  in  the  crimi- 
nal's charaftcr,  in  order  to  give  room  to  apply  to  the  crown 
for  either  an  abfolute  or  conditional  pardon.  Thefe  arbitrary 
reprieves  may  be  granted  or  taken  ofF  by  the  juftices  of  gaol 
delivery,  although  their  fefBon  be  finifhed,  and  their  com- 
miflion  expired  :  but  this  rather  by  common  ufage,  than  of 
ftria  right*. 

Reprieves  may  alfo  be  ex  necejfttate  legis :  as,  where  a 
woman  is  capitally  convifled,  and  pleads  her  pregnancy ; 
though  this  is  no  caufe  to  ftay  the  judgment,  yet  it  is  to 

»  »Hal.P.C.4ia. 
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refpite  the  execution  till  fhe  be  delivered.  This  is.  a  mercy 
dilated  by  the  law  of  nature,  in  favorem  prolis ;  and  there- 
fore no  part  of  the  bloody  proceedings,  in  the  reign  of  queen 
Mary,  hath  been  more  juftly  detefted  than  the  cruelty,  that 
was  exercifed  in  the  ifland  of  Guemfey,  of  burning  a  woman 
big  with  child :  and  when,  through  the  violence  of  the 
flames,  the  infant  fprang  forth  at  the  ftake,  and  was  preferved 
by  the  by-ftanders,  after  fome  deliberation  of  the  prielts  who 
afllfled  at  the  facrifice,  they  caft  it  again  into  the  fire  as  a 
young  heretic''.  A  barbarity  which  they  never  learned  from 
the  laws  of  antient  Rome ;  which  direft  *^,  with  the  fame 
humanity  as  our  own,  "  quod  praegnant'ts  mulieris  damnatae 
•*  poena  dvfferatur^  quoad  pariat :"  which  do£lrine  has  alfo 
prevailed  in  England,  as  early  as  the  firft  memorials  of  our 
law  will  reach**.  In  cafe  this  plea  be  made  in  flay  of  execu- 
tion, the  judge  muft  direft  a  jury  of  twelve  matrons  or 
difcreet  women  to  inquire  the  fadi  :  and  if  they  bring  in  their 
verdift  quick  with  child  (for  barely,  with  child^  unlefs  it  be 
alive  in  the  womb,  is  not  fufficient)  execution  (hall  be  ftaid 
generally  till  the  next  feffion  ;  and  fo  from  feflion  to  feffion, 
till  either  (he  is  delivered,  or  proves  by  the  courfe  of  nature 
not  to  have  been  with  child  at  all.  But  if  (he  once  hath  had 
the  benefit  of  this  reprieve,  and  been  delivered,  and  afterwards 
becomes  pregnant  again,  (he  (hall  not  be  entitled  to  the  benefit 
of  a  farther  refpite  for  that  caufe  *.  For  (he  may  now  be 
executed  before  the  child  is  quick  in  the  womb  j  and  (hall  no^ 
by  her  own  incontinence,  evade  the  fcntence  of  juftice  (i)^ 

••  Fox,  Afls  and  Mon.  *  Flet.  /.  i.  c.  38. 

«  Ff.  48.  19.  3.  '   1  Hal.  P.  C.  369. 


( I )  It  is  ufual  for  the  clerk  of  affife  to  afk  women,  who  receive 
fentence  of  death,  if  they  have  any  thing  to  fay,  why  execution 
Ihall  not  be  awarded  according  to  the  judgment.  As  the  execu- 
tion of  the  law  in  the  firft  inftance  is  refpited  not  from  a  regard 
for  the  mother,  but  from  tendemefs  towards  the  innocent  infant ; 
if  then  it  fhould  happen  that  fhe  become  quick  of  a  fecond  child, 
this  furely  is  as  much  an  obje£t  of  compalfion  and  humanity  as 

the  firft. 

Another 


Ch.31.  •  Wrongs.  395 

Another  caufe  of  regular  reprieve  is,  if  the  offender 
becomes  non  compos ^  between  the  judgment  and  the  award  of 
-execution  ^  :  for  regularly,  as  was  formerly  ^  obferved,  though 
a  man  be  compos  when  he  commits  a  capital  crime,  yet  if 
he  becomes  non  compos  after,  he  ftiall  not  be  indi6led ;  if 
after  indiftment,  he  Ihall  not  be  convided  ;  if  after  convic- 
tion, he  (hall  not  receive  judgment;  if  after  judgment,  he 
fliali  not  be  ordered  for  execution  :  for,  "  furiofus  fob  furore  [  306  ] 
'^  punitur^*  and  the  law  knows  not  but  he  might  have 
offered  fome  reafon,  if  in  his  fenfes,  to  have  flayed  thefe 
Tefpedive  proceedings.  It  is  therefore  an  invariable  rule, 
when  any  time  intervenes  between  the  attainder  and  the 
award  of  execution,  to  demand  of  the  prifoncr  what  he  hath 
to  allege,  why  execution  (hould  not  be  awarded  againft  him : 
and  if  he  appears  to  be  infane,  the  judge  in  his  difcretion  may 
and  ought  to  reprieve  him  (2).     Or,  the  party  vsxvi  plead  in 

f  I  Hal.  p. C.  370.  «Seepag.  !»4. 


(2)  By  the  39^  40  Geo.  III.  c.  94.  it  is  enabled,  that  in  all 
trials  for  treafon,  murder,  and  felony,  if  evidence  is  produced  that 
the  prifoner  was  infane,  and  he  is  acquitted,  the  jury  fhall  be  required 
to  find  fpecially,  whether  he  was  infane  at  the  commiffion  of  the 
crime,  and  to  declare  that  he  was  acquitted  on  that  account  ;  and 
if  they  fo  find,  the  court  fhall  order  the  prifoner  to  be  confined  in 
fuch  a  place  and  manner  as  it  (hall  think  fit,  till  his  majefly  gives 
further  orders  with  refpeft  to  the  cuflody  of  the  lunatic. 

The  fame  may  be  done  with  prifoners  found  infane  upon  arraign- 
ment, or  brought  before  the  court  for  want  of  profecution. 

And  where  infane  perfons  manifeft  a  purpofe  of  committing 
fome  indiAable  crime,  they  may  be  committed  by  one  juflice,  and 
fhall  not  be  bailed  but  by  the  fame  together  with  another  juflice,  or 
by  the  feffions,  one  of  the  judges,  or  the  chancellor. 

Where  there  is  reafon  to  apprehend  danger  to  his  majefly's 
perfon  from  the  intrufion  of  any  lunatic,  and  this  appears  upon  his 
examination  before  the  privy -council,  or  one  of  the  fecretaries  of 
ftate,  the  chancellor  may  iffue  a  commiflion  of  lunacy  to  inquire 
whether  fuch  perfon  is  infane,  and  whether  danger  may  be  appre- 
hended 
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bar  of  execution  ;  which  plea  may  be  either  pregnancy,  the 
,  king's  pardon,  an  zQ:  of  grace,  or  divcrCty  of  perfon,  viz. 
that  he  is  not  the  fame  as  was  attainted  and  the  like.  In 
this  laft  cafe  a  jury  (hall  be  impanelled  to  try  this  collateral 
iflue,  namely,  the  identity  of  his  perfon ',  and  not  whether 
guilty  or  innocent ;  for  that  has  been  decided  before.  And 
in  thefe  collateral  iffues  the  trial  fhall  be  infianter^t  and  no 
time  allowed  the  prifoner  to  make  his  defence  or  produce  his 
witnefles,  unlefs  he  will  make  oath  that  he  is  not  the  perfon 
attainted » :  neither  fhall  any  peremptory  challenges  of  the 
jury  be  allowed  the  prifoner  ^i  though  formerly  fuch  chal- 
lenges were  held  to  be  allowable,  whenever  a  man's  life  was 
in  queftion  1^. 

II.  If  neither  pregnancy,  infanity,  non-identity,  nor  other 
plea,  will  avail  to  avoid  the  judgment,  and  flay  the  execu- 
tion confequent  thereupon,  the  laft  and  fureft  refort  is  in 
the  king's  moft  gracious  pardon ;  the  granting  of  which  is 
the  moft  amiable  prerogative  of  the  crown.  Law  (fays  an 
able  writer)  cannot  be  framed  on  principles  of  compaffion  to 
guilt ;  yet  juftice,  by  the  conftitution  of  England,  is  bound 
to  be  adminiftered  in  mercy :  this  is  promifed  by  the  king 
in  his  coronation  oath,  and  it  is  that  aft  of  his  government, 
which  is  the  moft  perfonal,  and  moft  entirely  his  own  ••  The 
king  himfelf  condemns  no  man  ;  that  rugged  talk  he  leaves 
to  his  courts  of  juftice  :  the  great  operation  of  his  fceptre  is 
C  397  3  mercy.  His  power  of  pardoning  was  faid  by  our  Saxon  an- 
ceftors"*  to  be  derived  a  lege  fud  dignitatis  :  and  it  is  declared 
in  parliament,  by  ftat.  27  Hen.  VIII.  c.  24.  that  no  other 

"  I  Sid.  74.    See  Append.  §  3.  "  Staundf..  P;C.  163.  Co.  Litt.  1J7. 

'  Foft.  42.  Hall.  Sum.  459. 

J  J  Lev.  61.     Foft.  42.  46.  '  Law  of  Forfeit.  99. 

■  LL.  Ed-w.  Ctnf.  c.  18. 


,  bended  to  his  majefty*8  perfon  :  and  if  a  jury  fo  find,  the  chancellor 
may  t&e  order  for  the  fafe  cuftody  of  the  lunatic  as  long  as  there 
.    is  reafon  to  apprehend  fuch  danger. 

perfon 
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perfon  hath  power  to  pardon  or  remit  any  treafon  or  felo- 
nies whatfoever ;  but  that  the  king  hath  the  whole  and  fole 
power  thereof,  united  and  knit  to  the  imperial  crown  of  this 
realm  ". 

This  Is  indeed  one  of  the  great  advantages  of  monarchy 
in  general,  above  any  other  form  of  gov«rnment  5  that  there 
is  a  magiftrate,  who  has  it  in  his  power  to  extend  mercy, 
wherever  he  thinks  it  is  deferved  :  holding  a  court  of  equity 
in  his  own  bread,  to  foften  the  rigour  of  the  general  law,  in 
fuch  criminal  cafes  as  merit  an  exemption  from  punifliment. 
Pardons  (according  to  fome  theorifts  °)  (hould  be  excluded  ' 
in  a  perfect  legiflation,  where  punifhments  are  mild  but 
certain  :  for  that  the  clemency  of  the  prince  feems  a  tacit 
difapprobation  of  the  laws.  But  the  exclufion  of  pardons  muft 
neceflarily  introduce  a  very  dangerous  power  in  the  judge  or 
jury,  that  of  conftruing  the  criminal  law  by  the  fpirit  inltead 
of  the  letter  p  j  or  elfe  it  muft  be  holden,  what  no  man  will 
ferioufly  avow,  that  the  fituation  and  circumftances  of  the 
offender  (though  they  alter  not  the  effence  of  the  crime) 
ought  to  make  no  diftindlion  in  the  punifhment.  In  demo- 
cracies, however,  this  point  of  pardon  can  never  fubfift ;  for 
there  nothing  higher  is  acknowledged  than  the  magiftrate 
who  adminifters  the  laws :  and  it  would  be  impolitic  for  the 
power  of  judging  and  of  pardoning  to  centre  in  one  and  the 
fame  perfon.  This  (as  the  prefident  Montefquieu  obferves  "i) 
would  oblige  him  very  often  to  contradift  himfelf,  to  make 
and  to  unmake  his  decifions :  it  would  tend  to  confound  all 
ideas  of  right  among  the  mafs  of  the  people ;  as  they  would 
find  it  difficult  to  tell,  wliether  a  prifoner  were  difcharged 
by  his  innocence,  or  obtained  a  pardon  through  favour.  In 
Holland  therefore,  if  there  be  no  ftadtholder,  there  is  no  [  398  ] 
power  of  pardoning  lodged  in  any  other  member  of  the  ftatc. 
But  in  monarchies  the  king  a«^s  in  a  fuperior  fphere  ;  and, 

°  And  this  power  belongs  only  to  a  "  Beccar.  ch.  46. 

king  de  faHo,  and  not  to  a  king  dijurt  p  Ibid.  ch.  4. 

during  the  time  of  uiurpaiion.     (Bro.  *<  Sp.  L.  b.  6.  c.5. 
^br.  t.  charter  dt  pardon,  22.)      « 

5  though 
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though  he  regulates  the  whole  government  as  the  firft  moTcr, 
yet  he  does  not  appear  in  any  of  the  difagreeable  or  invidious 
parts  of  it.  Whenever  the  nation  fee  him  perfonally  en- 
gaged, it  is  only  in  works  of  legiflature,  magnificence, 
or  compaflion.  To  him  therefore  the  people  look  up  as 
the  fountain  of  nothing  but  bounty  and  grace  ;  and  thefe 
repeated  a£ts  of  goodnefs,  coming  immediately  from  his  own 
hand,  endear  the  fovereign  to  his  fubjefts,  and  contribute 
more  than  any  thing  to  root  in  their  hearts  that  filial  affec- 
tion, and  perfonal  loyalty,  which  are  the  fure  eftablifhment 
of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  confider, 
I.  The  objeB  of  pardon:  2.  The  manner  of  pardoning: 
3 .  The  method  of  alloiving  a  pardon  :  4.  The  effe£i  of  fuch 
pardon,  when  allowed. 

I.  And,  firft,  the  king  may  pardon  all  offences  merely 
againft  the  crown,  or  the  public ;  excepting,  i.  That,  to 
preferve  the  liberty  of  the  fubjeft,  the  committing  any  man 
to  prifon  out  of  the  realm,  is  by  the  habeas  corpus  aft, 
31  Car.  II.  c.  2.  made  a  praemunire^  unpardonable  even  by 
the  king.  Nor,  a.  Can  the  king  pardon,  where  private  juf- 
tice  is  principally  concerned  in  the  profecution  of  offenders  : 
**  non  poteji  rex  gratiam  facer e  cum  Injuria  et  damno  aliorum  '.** 
Therefore  in  appeals  of  all  kinds  (which  are  the  fuit,  not 
of  the  king,  but  of  the  party  injured)  the  profecutor  may 
releafe,  but  tbe  king  cannot  pardon  '.  Neither  can  he  pardon 
a  common  nufance,  while  it  remains  unredrefTed,  or  fo  as  to 
prevent  an  abatement  of  it  \  though  afterwards  he  may  remit 
the  fine :  becaufe  though  the  profecution  is  veiled  in  the 
king  to  avoid  multiplicity  of  fuits,  yet  (during  it's  continu- 
ance) this  offence  favours  more  of  the  nature  of  a  private 
[  399  ]  injury  to  each  individual  in  the  neighbourhood,  than  of  a 
public  wrong  *.      Neither,  laftly,  can  the  king  pardon  an 


'  3  Inft.  136.  '  4  H«wk.  P.  C.  391. 

»  Ib'td.  437. 


ofFcnce 


Ch.3i«  Wrongjs.  399 

offence  againft  a  popular  or  penal  ftatutc,  after  information 
brought ;  for  thereby  the  informer  hath  acquired  a  private 
property  in  his  part  of  the  penalty  ^. 

There  is  alfo  a  rcftri^lion  of  a  peculiar  nature,  that 
affedls  the  prerogative  of  pardoning,  in  cafe  of  parliamentary 
impciichments  ;  viz.  that  the  king's  pardon  cznnot  he  pleaded 
to  any  fuch  impeachment,  fo  as  to  impede  the  inquiry,  and 
flop  the  profecution  of  great  and  notorious  offenders.  There- 
fore when,  in  the  reign  of  Charles  the  fecond,  the  earl  of 
Danby  was  impeached  by  the  houfe  of  commons  of  high 
treafon,  and  other  mifdemefnors,  and  pleaded  the  king's  par- 
don in  bar  of  the  fame,  the  commons  alleged  ",  **  that  there 
**  was  no  precedent  that  ever  any  pardon  was  granted  to  any 
**  perfon  impeached  by  the  commons  of  high  treafon,  or  other 
'*  high  crimes,  depending  the  impeachment  ;^^  and  thereupon 
refolved  *,  **  that  the  pardon  fo  pleaded  was  illegal  and  void, 
*'  and  ought  not  to  be  allowed  in  bar  of  the  impeachment  of 
**  the  commons  of  England  ;"  for  which  refolution  they 
affigned  *  this  reafon  to  the  houfe  of  lords,  "  that  the  fetting 
**  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the 
**  whole  ufe  and  e£Fe6b  of  impeachments ;  for  (hould  this 
"  point  be  admitted,  or  fland  doubted,  it  would  totally  dif- 
•*  courage  the  exhibiting  any  for  the  future ;  whereby  the 
**  chief  inftitution  for  the  prefervation  of  the  government 
"  would  be  deftroyed."  Soon  after  the  revolution,  the  com- 
mons renewed  the  fame  claim,  and  voted '',  "  that  a  par- 
*^  don  is  not  pleadable  in  bar  of  an  impeachment."  And,  at 
length,  it  was  enabled  by  the  zd:  of  fettlement,  12  &  13 
"W.  III.  c.  2.  **  that  no  pardon  under  the  great  feal  of  Eng- 
"  land  fhall  be  pleadable  to  an  impeachment  by  the  commons 
"  in  parliament."  But,  after  the  impeachment  has  been 
folcmnly  heard  and  determined,  it  is  not  underftood  that  the 
king's  royal  grace  is  farther  reftrained  or  abridged :  for,  after  [  400  3 
the  impeachment  and  attainder  of  the  fix  rebel  lords  in  17 15, 

"  3  Inft.  238.  »  Com.  Journ.  a6  May  1675^ 

»  Com.  Journ.  28  Apr.  1679.  ^  ^^'^'  ^  ^"^®  1689. 

*  Hid.  5  May  l6yg. 
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three  of  them  were  from  time  to  time  reprieved  by  the 
crown,  and  at  length  received  the  benefit  of  the  king's  mod 
gracious  pardon  (2). 


(2)  The  following  remarkable  record,  in  which  it  is  both 
acknowledged  by  the  commons  and  afferted  by  the  king,  proves 
that  the  king's  prerogative  to  pardon  delinquents  convicted  in 
impeachments,  is  as  antient  as  the  conftitution  itfelf. 

Item  prie  la  commune  a  nojtre  dit  feigneur  le  rot  que  nul  pardon 
fo'tt  grante  a  nully  per/one,  petit  ne  grande,  q'ont  ejle  de  fan  counfe'd 
et  ferementez,  et  font  empefchez.  en  cejl  prefent  parlement  de  me  ne  de 
memhre^  Jyn  ne  de  raunceon,  de  forfalture  des  terres.,  tennemenzy  bienSf 
ou  chaieuXf  lefqueux  font  ou  ferront  trovez  en  aucun  defaut  encontre 
leur  ligeance,  et  la  tenure  de  leur  dit  ferement :  mats  q'ils  ne  ferront 
jammes  confeillers  ne  ojicers  du  roi,  mats  en  tout  ouftez  de  la  courte 
le  rot  et  de  confeil  as  touz  jours.  Etfur  ceofoit  en  prefent  parlement 
fait  eflatut  s'il  plefl  au  roi,  et  de  touz  autres  en  temps  a  venir  en  cos 
femblablesy  pur  profit  du  roi  et  du  ro'talme. 

Refponfto. — Le  roi  ent  fra  fa  volentey  come  mieltz  lui  femblera. 
Rot.  Pari.  50  Ed.  III.  n.  i88. 

After  the  lords  have  delivered  "their  fentence  of  guilty,  the  com- 
mons have  the  power  of  pardoning  the  impeached  convift,  by 
refufing  to  demand  judgment  againit  him,  for  no  judgment  can  be 
pronounced  by  the  lords  till  it  is  demanded  by  the  commons. 
Xiord  Macclesfield  was  found  guilty  without  a  diflenting  voice  in 
the  houfe  of  lords  ;  but  when  the  queflion  was  afterwards  propofed 
in  the  houfe  of  commons,  that  this  houfe  will  demand  judgment 
of  the  lords  againjl  Thomas  earl  of  Macclesjieldt  it  occafioned  a 
warm  debate,  but  (the  previous  queflion  being  firft.  moved)  it  was 
carried  in  the  afi&rmative  by  a  majority  of  1 36  voices  againft  6^. 
Com.  Journ.  27  May  1725.  6  H.  St.  Tr.  762.  In  lord  Strafford's 
trial,  the  commons  fent  the  following  meffage  to  the  lords  r 
*•  That  this  houfe  hold  it  neceffary  and  fit,  that  all  the  members 
"  of  the  houfe  may  be  prefent  at  the  trial :  to  the  end  every  one 
*'  naay  fatisfy  his  own  confcience  in  the  giving  of  their  vote  to 
*'  demand  judgment." 

Commons'  Journals,  lith  of  March,  1640. 

In  the  impeachment  of  Warren  Haftings,  efq.  it  was  decided, 
after  mueh  firious  and  learned  inveftigation  and  difculiiony  by  a 
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5.  As  to  the  manner  of  pardoning.  I.  FIrft,  It  muft  be 
under  the  great  feal.  A  warrant  under  the  privy  feal,  or  fign 
manual,  though  it  may  be  a  fufficient  authority  to  admit  the 
party  to  bail,  in  order  to  plead  the  king's  pardon,  whert 
obtained  in  proper  form,  yet  is  not  of  itfelf  a  complete  irre- 
vocable pardon  ^.  %,  Next,  it  is  a  general  rule,  that,  wherever 
it  may  reafonabJy  be  prefumed  the  king  is  deceived,  the  par- 
don is  void  *.  Therefore  any  fuppreffion  of  truth,  or  fug- 
gellion  of  falfehood,  in  a  charter  of  pardon,  will  vitiate  the 
whole;  for  the  king  was  mifinformed ''.  3.  General  words 
have  alfo  a  very  imperfe<Sl  effect  in  pardons.  A  pardon  of 
all  felonies  will  not  pardon  a  conviction  or  attainder  of 
felony,  (for  it  is  prefumed  the  king  knew  not  of  thofe  pro- 
ceedings,) but  the  convidiion  or  attainder  muft  be  particularly 
mentioned  *^ ;  and  a  pardon  of  felonies  will  not  include 
piracy  •* ;  for  that  is  no  felony  punifhable  at  the  common  law. 
4.  It  is  alfo  enacted  by  (latute  13  Ric.  II.  ft.  2.  c.  i.  that  no 
pardon  for  treafon,  murder,  or  rape  fhall  be  allowed,  unlefs 
the  offence  be  particularly  fpecified  therein  ;  and  particularly 
in  murder  it  {hall  be  exprefled,  whether  it  was  committed 
by  lying  in  wait,  aflault,  or  malice  prepenfe.  Upon  which 
fir  Edward  Coke  obferves  ^,  that  it  was  not  the  intention  of 
the  parliament  that  the  king  (hould  ever  pardon  murder  under 
thefe  aggravations ;  and  therefore  they  prudently  laid  the 
pardon  under  thefe  reftriclions,  becaufe  they  did  not  conceive 
it  pollible  that  the  king  would  ever  excufe  an  offence  by 
name,  which  was  attended  with  fuch  high  aggravations. 
And  it  is  remarkable  enough,  that  there  is  no  precedent  of 

*  5  St.  Tr.  i66.  173.  «  a  Hawk.  P.  C.  383. 

*  4  Hawk.  P.  C.  383.  "  I  Hawk.  P.  C.  99. 

*  3  Inft.  238,  '  3  Inft.  a36. 


very  great  majority  in  each  houfe  of  parliament,  that  an  impeach- 
ment was  not  abated  by  a  diffolution  of  the  parliament,  though 
almoft  all  the  legal  charadlers  of  each  houfe  voted  in  the  mino- 
rities. 
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a  pardon  in  the  regifter  for  any  other  homicide,  than  that 
C  401  3  which  happens  y^  defendendo  ov  per  infortunium  :  to  which  two 
fpecies  the  king's  pardon  was  exprefsly  confined  by  the 
ftatutes  2  Edw.  III.  c.  2.  and  14  Edw.  III.  c.  15.  which 
declare  that  no  pardon  of  homicide  (hall  be  granted,  but 
only  where  the  king  may  do  it  by  the  oath  of  his  croivn  ,•  that 
is  to  fay,  where  a  man  flayeth  another  in  his  own  defence, 
or  by  misfortune.  But  the  ftatute  of  Richard  the  fecond, 
before  mentioned,  enlarges  by  implication  the  royal  power : 
provided  the  king  is  not  deceived  in  the  intended  objeft  of 
his  mercy.  And  therefore  pardons  of  murder  were  always 
granted  with  a  non  obfiante  of  the  ftatute  of  king  Richard, 
till  the  time  of  the  revolution ;  when  the  doctrine  of  non 
obJiante\  ceafing,  it  was  doubted  whether  murder  could  be 
pardoned  generally  ;  but  it  was  determined  by  the  court  of 
king's  bench  ^ ,  that  the  king  may  pardon  on  an  indi£tment 
of  murder,  as  well  as  a  fubje£l  may  difcharge  an  appeal. 
Under  thefe  and  a  few  other  reftriftions,  it  is  a  general  rule, 
that  a  pardon  fhall  be  taken  moft  beneficially^^  the  fubjeQ, 
and  moft  ftrongly  againft  the  king. 

A  PARDON  may  alfo  be  conditional ;  that  is,  the  king  may 
extend  his  mercy  upon  what  terms  he  pleafes ;  and  may 
annex  to  his  bounty  a  condition  either  precedent  or  fubfequent, 
on  the  performance  whereof  the  validity  of  the  pardon  will 
depend  \  and  this  by  the  common  law  «.  Which  prerogative 
18  daily  exerted  in  the  pardon  of  felons,  oii  condition  of  being 
confined  to  hard  labour  for  a  ftated  time,  or  of  tranfportation 
to  fome  foreign  country  for  life,  or  for  a  term  of  years  ;  fuch 
tranfportation  or  banifliment ''  being  allowable  and  warranted 
by  the  habeas  corpus  aft,  31  Car.  IL  c.  2.  §  14.,  and  both 
the  imprifonment  and  tranfportation  rendered  more  eafy  and 

'  Salk.  499.  •"  Trnnfportation   is  faid  (Bar:  35a.) 

•  *  Hawk.  P.  C.  394.  to  have  been  fiiil  inflided  as  a  pimifii- 

>  ment,  by  ftatute  39  Eliz  .c.  4- 
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eflPeaual  by  ftatutes  8  Geo,  III.  c.  15.  and    19  Geo.  III. 
c.  74.  (3) 

3.  With  regard  to  the  manner  of  allowing  pardons  :  we 
may  obferve,  that  a  pardon  by  aft  of  parliament  is  more 
beneficial  than  by  the  king's  charter  ;  for  a  man  is  not  bound  [  403  ] 
to  plead  it,  but  the  court  muft  ex  officio  take  notice  of  it' ; 
neither  can  he  lofe  the  benefit  of  it  by  his  own  laches  or  neg- 
ligence, as  he  may  of  the  king's  charter  of  pardon ''.  The 
king's  charter  of  pardon  muft  be  fpecially  pleaded,  and  that 
at  a  proper  time :  for  if  a  man  is  indidled,  and  has  a  pardon 
in  his  pocket,  and  afterwards  puts  himfelf  upon  his  trial  by- 
pleading  the  general  iflue,  he  has  waved  the  benefit  of  fuch 
pardon'.  But,  if  a  man  avails  himfelf  thereof,  as  foon  as  by 
courfe  of  law  he  may,  a  pardon  may  either  be  pleaded  upon 
arraignment,  or  in  arreft  of  judgment,  or  in  the  prefent  ftage 
of  proceedings,  in  bar  of  execution.  Antiently,  by  ftatute 
I  o  Ed w.  III.  c.  2.  no  pardon  of  felony  could  be  allowed « 
unlefs  the  party  found  fureties  for  the  good  behaviour  before 
the  fherifFand  coroners  of  the  county  "^  But  that  ftatute  is 
repealed  by  the  ftatute  5  &  6  W.  &  M.  c.  13.  which,  inftead 
thereof,  gives  the  judges  of  the  court  a  difcretionary  power 
to  bind  the  criminal,  pleading  fuch  pardon,  to  his  good 
behaviour,  with  two  fureties,  for  any  term  not  exceeding 
feven  years. 

4.  Lastly,  the  effeEi  of  fuch  pardon  by  the  king,  is  to 
make  the  offender  a  new  man  ;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  which 
he  obtains  his  pardon  ;  and  not  fo  much  to  reftore  his  former, 
as  to  give  him  a  new  credit  and  capacity.  But  nothing  can 
reftore  or  purify  the    blood  when  once  corrupted,  if  the 

*  Foil.  43.  '  Ih'id.  396. 

*=  %  Hawk.  P.  C.  397.  "  Salk.  499, 


(3)  And  ftill  farther  by  24  Geo.  III.  c.  i().  and  31  Geo.  III. 
c.  46. 
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pardon  be  not  allowed  till  after  attainder,  but  the  high  and 
tranfcendant  power  of  parliament.  Yet  if  a  perfon  attainted 
receives  the  king's  pardon,  and  afterwards  hath  a  fon,  that  fon 
may  be  heir  to  his  father,  becaufe  the  father  being  made  a 
new  man,  might  tranfmit  new  inheritable  blood ;  though, 
had  he  been  born  before  the  pardon,  he  could  never  have 
inherited  at  all"  (4).       - 

"  See  Vol.  11.  pag.  854. 


(4)  A  fon  bom  after  the  attainder  may  inherit  if  he  hat  no  elder 
brother  living  bom  before  the  attainder,  otherwife  the  land  will 
efcheat  pro  defeSu  haered'u.     i  H.  P.  C.  358. 
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CHAPTER    THE   THIRTY-SECOND. 


OF  EXECUTION. 


THERE  now  remains  nothing  to  fpeak  of,  but  esecu' 
tiori;  the  completion  of  human  punilhment.  And 
this,  in  all  cafes,  as  well  capital  as  otherwife,  muft  be  per- 
formed by  the  legal  officer,  the  (heriff  or  his  deputy  ;  whofe 
warrant  for  fo  doing  was  antiently  by  precept  under  the  hand 
and  feal  of  the  judge,  as  it  is  ftill  pra£lifed  in  the  court  of  the 
lord  high  fteward,  upon  the  execution  of  a  peer*:  though,  in 
Ae  court  of  the  peers  in  parliament,  it  is  done  by  writ  from 
the  king*.  Afterwards  it  was  eftabliflied*^,  that,  in  cafe  of 
life,  the  judge  may  command  execution  to  be  done  without 
any  writ.  And  now  the  ufage  is,  for  the  judge  to  fign  the 
calendar,  or  lift  of  all  the  prifoners'  names,  with  their  fepa- 
rate  judgments  in  the  margin,  which  is  left  with  the  fherifF. 
As,  for  a  capital  felony,  It  is  written  oppoGte  to  the  pri- 
foner's  name  "  let  him  be  hanged  by  the  neck  •,"  formerly, 
in  the  days  of  Latin  and  abbreviation'*,  "fuf.  per  col"  for 
"  fufpendatur  per  coUum,"  And  this  is  the  only  warrant  that 
the  (heriff  has  for  fo  material  an  zd:  as  taking  away  the  life 
of  another  *.  It  may  certainly  afford  matter  of  fpeculation, 
that  in  civil  caufes  there  fhould  be  fuch  a  variety  of  writs  of 
execution  to  recover  a  trifling  debt,  iffued  in  the  king's  name, 
.  and  under  the  feal  of  the  court,  without  which  the  iheriff 
cannot  legally  ftir  one  ftep  j  and  yet  that  the  execution  ot  a 

•  a  Hal.  P.  C.  409.  *  Suundf,  P.  C.  \Z%i 

^  S««  Append.  §  5.  '5  Mod,  %%. 

Fin  A.  L.    478. 
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man,  the  moft  important  and  terrible  taflc  of  any,  ftiould 
depend  upon  a  marginal  note  (i). 

The  ftierifF,  upon  receipt  of  his  warrant,  is  to  do  execu- 
tion within  a  convenient  time  ;  which  in  the  country  is  alfo 
left  at  large.  In  London  indeed  a  more  folemn  and  becom- 
ing exadinefs  is  ufed,  both  as  to  the  warrant  of  execution, 
and  the  time  of  executing  thereof :  for  the  recorder,  after 
reporting  to  the  king  in  perfon  the  cafe  of  the  feveral  prifon- 
ers,  and  receiving  his  royal  pleafure,  that  the  law  muft  take 
it's  courfc,  iffues  his  warrant  to  the  IherifFs  j  directing  them 


f  i)  Though  it  be  true  that  a  marginal  note  of  a  calendar, 
figned  by  the  judge,  is  the  only  warrant  that  the  {heriff  has  for  the 
execution  of  a  convifk,  yet  it  is  made  with  more  caution  and  folem- 
nity  than  is  reprefented  by  the  learned  commentator.  At  the 
end  of  the  aflifes  the  clerk  of  affife  makes  out  in  writing  four  Ufts 
of  all  the  prifoners,  with  feparate  columns,  containing  their  crimes, 
verdifts,  and  fentences,  leaving  a  blank  column,  in  which,  if  the 
judge  ha?  reafon  to  vary  the  courfe  of  the  law,  he  writes  oppofite 
the  names  of  the  capital  convifts,  to  he  reprttvedy  refpitedy  tranfportedt 
&c.  Thefe  four  calendars,  being  firft  carefully  compared  together, 
by  the  judge  and  the  clerk  of  affife,  are  figned  by  them,  and  one  is 
given  to  the  fherifF,  one  to  the  gaoler,  and  the  judge  and  the  clerk 
of  affife  each  keep  another.  If  the  fherifF  receives  afterwards  no 
fpecial  order  from  the  judge,  he  executes  the  judgment  of  the  law 
in  the  ufual  manner,  agreeably  to  the  direftions  of  his  calendar. 
In  every  county  this  important  fubjeft  is  fettled  with  great  deli- 
beration by  the  judge  and  the  clerk  of  affife,  before  the  judge 
leaves  the  affife-town  ;  but  probably  in  different  counties,  with 
fome  flight  variation,  as  in  Lancafhire,  no  calendar  is  left  with  the 
gaoler,  but  one  is  fent  to  the  fecretary  of  ftate. 

If  the  judge  thinks  it  proper  to  reprieve  a  capital  convift,  he 
fends  a  memorial  or  certificate  to  the  ling's  mqft  excellent  majejlyy 
direfted  to  the  fecretary  of  Hate's  office,  flating  that,  from  favour- 
able circumflances  appearing  at  the  trial,  he  recommends  him  to 
his  majefty's  mercy,  and  to  a  pardon  upon  condition  of  tranfport- 
ation  or  fome  flight  punifhment.  This  recommendation  is  always 
attended  to. 

to 
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to  do  execution  on  the  day  and  at  the  place  affigned  ^ .  And, 
in  the  court  of  king's  bench,  if  the  prifoner  be  tried  at  the 
bar,  or  brought  there  by  habeas  corpus,  a  rule  is  made  for  his 
execution ;  either  fpecifying  the  time  and  place  *,  or  leaving 
it  to  the  difcretion  of  the  fheriff''.  And,  throughout  the 
kingdom,  by  (latute  25  Geo.  II.  c.  37.  it  is  enafled,  that,  in 
cafe  of  murder,  the  judge  (hall  in  his  fentence  direft  execu- 
tion to  be  performed  on  the  next  day  but  one  after  fentence 
pafled ',  But,  other  wife,  the  time  and  place  of  execution 
are  by  law  no  part  of  the  judgment  ^.  It  has  been  well 
obferved  ^,  that  it  is  of  great  importance,  that  the  punifliment 
Ihould  follow  the  crime  as  early  as  poflible  j  that  the  prof- 
peft  of  gratification  or  advantage,  which  tempts  a  man  to 
commit  the  crime,  fhould  inftantiy  awake  the  attendant  idea 
of  punilhment.  Delay  of  execution  ferves  only  to  feparate 
thefe  ideas  ;  and  then  the  execution  itfelf  affe£i:s  the  minds  of 
the  fpedlators  rather  as  a  terrible  fight,  than  as  the  neceflary 
confequence  of  tranfgreffion. 

The  fherifF  cannot  alter  the  manner  of  the  execution  by 
fubftituting  one  death  for  another,  without  being  guilty  of 
felony  himfelf,  as  has  been  formerly  faid  ^.  It  is  held  alfo 
by  fir  Edward  Coke  "  and  fir  Matthew  Hale  °,  that  even  the  [  405  J 
king  cannot  change  the  punifliment  of  the  law,  by  altering 
the  hanging  or  burning  into  beheading ;  though,  when 
beheading  is  part  of  the  fentence,  the  king  may  remit  the  reft. 
And,  notwithftanding  fome  examples  to  the  contrary,  fir 
Edward  Coke  ftoutly  maintains,  that  "  judtcand-um  eft  legi- 
**  husy  non  exemplis"  But  others  have  thought  p,  and  more 
juftly,  that  this  prerogative,  being  foundetl  in  mercy,  and 
immemorially  exercifed  by  the  crown,  is  part  of  the  common 
law.     For,  hitherto,  in  every  inftance,  all  thefe  exchanges 

^  See  Append.  §  4.  '  Beccar.  ch.  19. 

K  St.  Trials,  VI.  33a.     Foa.  43.  •"  See  pag.  179. 

"  See  Append.  §  3.  "3  Inft.  52. 

'   See  pag.  ao2.  o  %  Hal.  P.  C.  412. 

*  So   held    hy  the   twelve  judges,  '  Foft.a;©.  F.  N.B.Z44.h.  19  Rym. 

Mich.  10  Gee.  III.  Foed.  184. 

have 
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have  been  for  more  merciful  kinds  of  death ;  and  how  far 
this  may  alfo  fall  within  the  king's  power  of  granting  con- 
ditional pardons,  {viz.  by  remitting  a  feverc  kind  of  death,  on 
condition  that  the  criminal  fubmits  to  a  milder,)  is  a  matter 
that  may  bear  confideration.  It  is  obfervable,  that  when 
lord  Stafford  was  executed  for  the  popifh  plot  in  the  reign  of 
king  Charles  the  fecond,  the  then  flieriffs  of  London,  having 
■received  the  king's  writ  for  beheading  him,  petitioned  the 
hodfe  of  lords,  for  a  command  or  order  from  their  lordihips, 
how  the  faid  judgment  (hould  be  executed ;  for,  he  being 
profecuted  by  impeachment,  they  entertained  a  notion 
(which  is  faid  to  have  been  countenanced  by  lord  Ruffel) 
that  the  king  could  not  pardon  any  part  of  the  fentence'. 
The  lords  refolved  •",  that  the  fcruples  of  the  (heriffs  were 
unneceffary,  and  declared,  that  the  king's  writ  ought  to  be 
obeyed.  Difappointed  of  raifing  a  flame  in  that  afferably, 
they  immediately  fignificd  »  to  the  houfe  of  commons  by  one 
of  the  members,  that  they  were  not  fatisfied  as  to  the  power 
of  the  faid  writ.  That  houfe  took  two  days  to  confider  of  it ; 
and  then*  fullenly  refolved*  that  the  houfe  was  content  that 
the  flieriff  do  execute  lord  Stafford,  by  fevering  his  head  from 
his  body.  It  is  further  related,  that  when  afterwards  the  fame 
lord  Ruffel  was  condemned  for  high  treafon  upon  indiftment, 
the  king,  while  he  remitted  the  ignominious  part  of  the  fen- 
[  406  1  '^"ce,  obferved,  «  that  his  lordfhip  would  now  find  he  was 
"  poffeffed  of  that  prerogative,  which  in  the  cafe  of  lord  Staf- 
"  ford  he  had  denied  him  "."  One  can  hardly  determine  (at 
this  diftance  from  thofe  turbulent  times)  which  moft  to  difap- 
prove  of,  the  indecent  and  fanguinary  zeal  of  the  fubjedV,  or 
the  cool  and  crilcl  farcafm  of  the  fovereign. 

To  conclude :  it  is  clear,  that  if,  upon  judgment  to  be 
hanged  by  the  neck  till  he  is  dead,  the  criminal  be  not 
thoroughly  killed,  but  revives,  the  ftieriff  muft  hang  him 

<  2  Hum.  Hift.  of  G.B.  328.  *  Hid.  Z3  Dec.  i68o. 

'  Lords'  Journ.  ai  Dec.  i68o.  "  *  Hume,  360. 

*  Com.  Journ.  ii  Dee.  liSo, 

again. 
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again  *'.  For  the  former  hanging  was  no  execution  of  the ' 
fentence ;  and,  if  a  falfe  tendernefs  were  to  be  indulged  in 
fuch  cafes,  a  multitude  of  coUufions  might  enfue.  Nay,  even 
while  abjurations  were  in  force  *,  fuch  a  criminal,  fo  reviving, 
was  not  allowed  to  take  fanftuary  and  abjure  the  realm  j  but 
his  fleeing  to  fandluary  was  held  an  efcape  in  the  officer  ^. 

And,  having  thus  arrived  at  the  la/i  ftage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human 
punijhment^  which  was  the  fixth  and  laft  head  to  be  confidered 
under  the  divifion  of  public  nvrongSy  the  fourth  and  laft  ob- 
ytOi  of  the  laws  of  England  ;  it  may  now  feera  high  time  to 
put  a  period  to  thefe  Commentaries,  which,  the  author  is  very 
fenfible,  have  already  fwelled  to  too  great  a  length.  But  he 
cannot  difmifs  the  ftudent,  for  whofe  ufe  alone  thefe  rudi- 
ments were  originally  compiled,  without  endeavouring  to 
recall  to  his  memory  fomc  principal  outlines  of  the  legal  con- 
ftitution  of  this  country  j  by  a  fliort  hiftorical  review  of  the 
moft  confiderable  revolutions,  that  have  happened  in  the  laws 
of  England,  from  the  earlieft  to  the  prefent  times.  And  this 
tafk  he  will  attempt  to  difcharge,  however  imperfectly,  in 
the  next  or  concluding  chapter. 

*  a  Hal.  P.  C.4ia.  a  Hawk.  P.  C.  y  Fhe.  Abr.  t.  eorone,  33.  Rnch. 
463.  L.  467. 

*  See  pag.  326. 
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CHAPTER     THE     THIRTY-THIRD. 

OF  THE  RISE,  PROGRESS,  and  gradual 
IMPROVEMENTS,  of  the  LAWS  of 
ENGLAND. 


"DEFORE  we  enter  on  the  fubje£l  of  this  chapter,  in 
■^^  which  I  propofe,  by  way  of  fupplement  to  the  whole, 
to  attempt  an  hiilorical  review  of  the  moft  remarkable 
changes  and  alterations,  that  have  happened  in  the  laws  of 
England,  I  muft  firft  of  all  remind  the  ftudent,  that  the  rife 
'  and  progrefs  of  many  principal  points  and  doctrines  have  been 
already  pointed  out  in  the  courfe  of  thefe Commentaries,  under 
their  refpeftive  divifions  ;  thefe  having  therefore  been  parti- 
cularly difcufled  already,  it  cannot  be  expe<Sl:ed  that  I  fhould 
re-examine  them  with  any  degree  of  minutenefs ;  which 
would  be  a  moft  tedious  undertaking.  What  I  therefore  at 
prefent  propofe,  is  only  to  mark  out  fome  outlines  of  our 
Englifli  juridical  hiftory,  by  taking  a  chronological  view  of 
tiie  ftate  of  our  laws,  and  their  fucceffive  mutations  at  dif- 
ferent periods  of  time. 

The  feveral  periods,  under  which  I  fliall  confider  the 
ftate  of  our  legal  polity,  are  the  following  fix :  i.  From  the 
earlieft  times  to  the  Norman  conqueft  :  2.  From  the  Norman 
conqueft  to  the  reign  of  king  Edward  the  firft :  3.  From 
thence  to  the  reformation  :  4.  From  the  reformation  to  the 
r  408  1  reftoration  of  king  Charles  the  fecond  :  5.  From  thence  to 
the  revolution  in  1688  :  6.  From  the  revolution  to  the  prefent 
time. 

I.  AnDj 
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I.  And,  firft,  with  regard  to  the  antient  Britons,  the 
aborigines  of  our  ifland,  we  have  fo  Httle  handed  down  to  us 
concerning  them  with  any  tolerable  certainty,  that  our  inqui-  ' 
ries  here  muft  needs  be  very  fruitlefs  and  defedive.  How- 
ever, from  Caefar's  account  of  the  tenets  and  difcipline  of  the 
antient  Druids  in  Gaul,  in  whom  centered  all  the  learning 
of  thefe  wcftern  parts,  and  who  were,  as  he  tells  us,  fent 
over  to  Britain,  (that  is,  to  the  ifland  of  Mona  or  Anglefey,) 
to  be  inftrudled ;  we  may  collect  a  few  points,  which  bear  a 
great  affinity  and  refemblance  to  fome  of  the  modern  doc- 
trines of  our  Englifli  law.  Particularly  the  very  notion 
itfelf  of  an  oral  unwritten  law,  delivered  down  from  age  to 
age,  by  cuftom  and  tradition  merely,  feems  derived  from 
the  praftice  of  the  Druids,  who  never  committed  any  of 
their  inftruclions  to  writing:  polTibly  for  want  of  letters  j 
fince  it  is  remarkable  that  in  all  the  antiquities,  unqueftion- 
ably  Britifh,  which  the  induftry  of  the  moderns  has  difco- 
vcred,  there  is  not  in  any  of  them  the  leaft  trace  of  any  cha- 
rafter  or  letter  to  be  found.  The  partible  quality  alfo  of 
lands,  by  the  cuftom  of  gavel-kind,  which  ftill  obtains  in 
tnany  parts  of  England,  and  did  univerfally  over  Wales  till 
the  reign  of  Henry  VIH.,  is  undoubtedly  of  Britifli  original. 
So  likewife  is  the  antient  divifion  of  the  goods  of  an  inteftate 
between  his  widow  and  children,  or  next  of  kin ;  which  has 
fince  been  revived  by  the  ftatute  of  diftributions.  And  we 
may  alfo  remem.ber  an  inflance  of  a  flighter  nature  men- 
tioned in  the  prefent  volume,  where  the  fame  cuftom  has 
continued  from  Ciefar's  time  to  the  prefent ;  that  of  burn- 
ing a  woman  guilty  of  the  crime  of  petit  treafon  by  killing 
herhufband  (1). 

The  great  variety  of  nations,  that  fucceffively  broke  m 
upon  and  deftroyed  both  the  Britifh  inhabitants  and  conftitu- 
tion,  the  Romans,  the  Pi£ls,  and,  after  them,  the  various  r  ^^g  ■} 


(i)  But  this  is  now  altered  by  ftatute  30  Geo.  HI.  c.  48. 
See  atitef  p.  204. 

clans 
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clans  of  Saxons  and  Danes,  muft  nccefiariljr  have  caufed  great 
confufion  and  uncertainty  in  the  laws  and  antiquities  of  the 
kingdom ;  as  they  were  very  foon  incorporated  and  blended 
together^  and  therefore  we  n^ay  fuppofe,  mutually  commu- 
nicated to  each  other  their  refpeflive  ufages  *,  in  regard  to 
the  rights  of  property  and  the  punifhmcnt  of  crimes.  So  that 
it  is  morally  impoffible  to  trace  out  with  any  degree  of  accu- 
racy, when  the  feveral  mutations  of  the  common  law  were 
made,  or  what  was  the  refpedlive  original  of  thofe  feveral 
cuiloms  wc  at  prefent  ufe,  by  any  chemical  refolution  of 
them  to  their  firft  and  component  principles.  We  can  fel- 
dom  pronounce,  that  this  cuftom  was  derived  from  the  Bri- 
tons ;  that  was  left  behind  by  the  Romas  j  this  was  a  necef- 
fary  precamtion  againft  the  Pidls;  that  was  introduced  by 
the  Saxons ;  difcontinued  by  the  Danes,  but  afterwards 
reftored  by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curio- 
Cty,  and  fome  ufe  :  but  this  can  very  rarely  be  the  cafe  ;  not 
only  from  the  reafon  above-mentioned,  but  alfo  from  many 
others.  Firft,  from  the  nature  of  traditional  laws  in  gene- 
-  ral  J  which,  being  accommodated  to  the  exigencies  of  the 
times,  fuffer  by  degrees  infenfible  variations  in  practice  '' :  fo 
that,  though  upon  comparifon  we  plainly  difcern  the  altera- 
tion of  the  law  from  what  it  was  five  hundred  years  ago,  yet 
It  is  impoffible  to  define  the  precife  period  in  which  that 
alteration  accrued,  any  more  than  we  can  difcern  the  changes 
of  the  bed  of  a  river,  which  varies  it's  fliores  by  continual 
decfeafes  and  alluvions.  Secondly,  this  becomes  impra£li- 
cable  from  the  antiquity  of  the  kingdom  and  it's  government : 
which  alone,  though  it  had  been  difturbed  by  no  foreign 
invafions,  would  make  it  impoffible  to  fearch  out  the  ori- 
ginal of  it's  laws  f  unlefs  we  had  as  authentic  monuments 
thereof,  as  the  Jews  had  by  the  hand  of  Mofes<=.  Thirdly, 
[  410  3  this  uncertainty  of  the  true  origin  of  panicular  cuftoms  muft 

»  Ha].  Hift.  C.  L.  62.  "  Ibid,  57.  '  /i/V.  59. 

1  alfo 
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alfo  in  part  have  arifen  from  the  means,  whereby  chriftianity 
was  propagated  among  our  Saxon  anceftors  in  this  ifland ;  by 
learned  foreigners  brought  over  from  Rome  and  other  coun- 
tries, who  undoubtedly  carried  with  them  many  of  their  own 
national  cuftoms  j  and  probably  prevailed  upon  the  ftate  to 
abrogate  fuch  ufages  as  were  inconfiftent  with  our  holy  reli- 
gion, and  to  introduce  many  others  that  were  more  con- 
formable thereto.  And  this  perhaps  may  have  partly  been  the 
caufe,  that  we  find  not  only  fome  rules  of  the  mofaical,  but  .  / 

alfo  of  the  imperial  and  pontifical  laws,  blended  and  adopted 
into  our  own  fyftem. 

A  FARTHER  reafou  may  alfo  be  given  for  the  great  variety, ' 
andof  courfe  the  uncertain  original,  of  our  antienteftablifhcd 
cuftoms  ;  even  after  the  Saxon  government  was  firmly  efta- 
bliftied  in  this  ifland:  viz.  the  fubdivifion  of  the  kingdom 
into  an  heptarchy,  confifting  of  feven  independent  kingdoms, 
peopled  and  governed  by  different  clans  and  colonies.  This 
muft  necefTarily  create  an  infinite  diverfity  of  laws :  even 
though  all  thofe  colonies,  of  Jutes,  Angles,  Anglo-Saxons, 
and  the  like,  originally  fprung  from  the  fame  mother-coun- 
try, the  great  northern  hive  ;  which  poured  forth  it's  warlike 
progeny,  and  fwarmed  all  over  Europe,  in  the  fixth  and 
fcventh  centuries.  This  multiplicity  of  laws  will  necefTarily  be 
the  cafe  in  fome  degree,  where  any  kingdom  is  cantoned  out 
into  any  provincial  eftablifhments  ;  and  not  under  one  com- 
mon difpenfation  of  laws,  though  under  the  fame  fovereign 
power.  Much  more  will  it  happen  where  feven  unconnected 
ftates  are  to  form  their  own  conftitution  and  fuperftrudture 
of  government,  though  they  all  begin  to  build  upon  the  fame 
or  fimilar  foundations. 

When  therefore  the  Weft  Saxons  had  fwallowed  up  ail  * 

the  reft,  and  king  Alfred  fucceeded  to  the  monarchy  of  Eng- 
land, whereof  his  grandfather  Egbert  was  the  founder,  his 
mighty  genius  prompted  him  to  undertake  a  moft  great  and 
necefTary  work,  which  he  is  faid  to  have  executed  in  as  maf- 
tcrly  a  manner:  no  lefs  thaa  to  new-model  the  conftitution  i  [  411  X 

to 
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to  rebuild  it  on  a  plan  that  (hould  endure  for  ages ;  and,  out 
of  it*s  old  difcordant  materials^  which  were  heaped  upon  each 
other  in  a  vaft  and  rude  irregularity,  to  form  one  uniform 
and  well-connedJed  whole.  This  he  effeded,  by  reducing 
the  whole  kingdom  under  one  regular  and  gradual  fubordi- 
nation  of  government,  wherein  each  man  was  anfwerable  to 
his  immediate  fuperior  for  his  own  conduct  and  that  of  his 
neareft  neighbours  :  for  to  him  we  owe  that  mafter-piecc  of 
judicial  polity,  the  fubdivifion  of  England  into  tithings  and 
hundreds,  if  not  into  counties;  all  under  the  influence  and 
adminiftration  of  one  fupreme  magiftrate,  the  king;  in  whom, 
as  in  a  general  refervoir,  all  the  executive  authority  of  the 
law  was  lodged,  and  from  whom  juftice  was  difperfed  to  every 
part  of  the  nation  by  diftincl:,  yet  communicating,  du£ts  and 
channels;  which  wife  inftitution  has  been  prefcrved  for  near 
a  thoufand  years  unchanged,  from  Alfred's  to  the  prefent 
time.  He  alfo,  like  another  Theodofius,  coUefled  the 
various  cuftoms  that  he  found  difperfed  in  the  kingdom,  and 
reduced  and  digefted  them  into  one  uniform  fyftem  or  code 
of  laws,  in  his  Sora-bec,  or  liber  judicialis.  This  he  com- 
piled for  the  ufe  of  the  court-baron,  hundred,  and  county- 
court,  the  court-leet,  and  ftierifF's  tourn ;  tribunals,  which 
he  eftabliflied,  for  the  trial  of  all  caufes  civil  and  criminal, 
in  the  very  diftrifts  wherein  the  complaint  arofe  :  all  of  them 
fubjeft  however  to  be  infpe£led,  controlled,  and  kept  within 
the  bounds  of  the  univerfal  or  common  law,  by  the  king's 
own  courts ;  which  were  then  itinerant,  being  kept  in  the 
king's  palace,  and  removing  with  his  houfehold  in  thofe  royal 
progreffes,  which  he  continually  made  from  one  end  of  the 
g|.         kingdom  to  the  other. 

The  Danifti  invafion  and  conqucft,  which  introduced  new 
foreign  cuftoms,  was  a  fevere  blow  to  this  noble  fabric  :  but 
a  plan  fo  excellently  concerted,  could  never  be  long  thrown 
afide.  So  that,  upon  the  expulfion  of  thefe  intruders,  the 
Englifli  returned  to  their  antient  law ;  retaining,  however, 
fome  few  of  the  cuftoms  of  their  late  vifitants  ;  which  went 
C  412  ]  under  the  name  of  Dane-Lage :  as  the  code  compiled  by 

Alfred 
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Alfred  was  called  the  WeJi-Saxoft'Lage }  and  the  local  confti- 
tutions  of  the  antient  kingdom  of  Mercia,  which  obtained  in 
the  countries  neareft  to  Wales,  and  probably  abounded  with 
many  Britilh  cuftoms,  were  called  the  Mercen-Lage.  And 
thefe  three  laws  were,  about  the  beginning  of  the  eleventh 
century,  in  ufe  in  diflferent  counties  of  the  realm ;  the  pro- 
vincial polity  of  counties,  and  their  fubdiviGons,  having  never 
been  altered  or  difcontinued  through  all  the  fliocks  and 
mutations  of  government,from  the  time  of  it's  firft  inditution; 
though  the  laws  and  cuftoms  therein  ufed,  have  (as  we  fhall 
fee)  often  fufFered  confiderable  changes. 

For  king  Edgar,  (who,  befides  his  military  merit,  as 
founder  of  the  EngliOi  navy,  was  alfo  a  moft  excellent  civil 
gofernor,)  obferving  the  ill  effects  of  three  diftin£):  bodies  of 
laws,  prevailing  at  once  in  feparate  parts  of  his  dominions, 
projc^ed  and  begun  what  his  grand fon  king  Edward  the 
confeflbr  afterwards  completed  j  viz.  one  uniform  digeft  or 
body  of  laws  to  be  obferved  throughout  the  whole  kingdom; 
being  probably  no  more  than  a  revival  of  king  Alfred's  code, 
with  fome  improvements  fuggefted  by  neceffity  and  experi- 
ence;  particularly  the  incorporating  fome  of  the  Britifh  or 
rather  Mercian  cufloms,  and  alfo  fuch  of  the  Danifh  as  were 
reafonable  and  approved,  into  the  Wejl-Baxon-Lage^  which 
was  ftill  the  groundwork  of  the  whole.  And  this  appears 
to  be  the  beft  fupport^d  and  moft  plaufible  conjecture  (for 
certainty  is  not  to  be  expedled)  of  the  rife  and  original  of  that 
admirable  fyftem  of  maxims  and  unwritten  cuftoms,  which 
is  now  known  by  the  name  of  the  common  law,  as  extending 
it's  authority  univerfally  over  all  the  realm  ;  and  which  i$ 
doubtlefs  of  Saxon  parentage. 


Among  the  moft  remarkable  of  the  Saxon  laws  we  may 
reckon,  1.  The  conftitution  of  parliaments,  or  rather,  general 
aflemblies  of  the  principal  and  wifeft  men  in  the  nation  : 
the  ivittena- gemote  J  ox  commune  conjllium  of  the  antient  Ger- 
mans, which  was  not  yet  reduced  to  the  forms  and  diftinc- 
tions  of  our  modern  parliament  j  without  whofe  concurrence,  [  413  ] 
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howerer,  no  new  law  could  be  made,  or  old  one  altered. 
2.  The  ele6lion  of  their  magiftrates  by  the  people  ;  orlginaHy 
even  that  of  their  kings,  till  dear-bought  experience  evinced 
the  convenience  and  neceffity  of  eftablilhing  an  hereditary 
fucccffion  to  the  crown.     But  that  of  all  fubordinate  magif- 
trates, their  military  officers  or  heretochs,  their  {heriffs,  their 
confervators  of  their  peace,  their  coroners,  their  port-reeves, 
(fince  changed  into  mayors  and  bailiffs,)  and  even  their 
tything-men  and  borfholders  at  the  leet,  continued,  fome  till 
the  Norman  conqueft,  others  for  two  centuries  after,  and  fome 
remain  to  this  day.    ^.  The  dcfcent  of  the  crown,  when  once 
a  royal  family  was  eilablifhed,  upon  nearly  the  fame  heredi- 
tary principles  upon  which  it  has  ever  fince  continued  $  only 
that,  perhaps,  in  cafe  of  minority,  the  next  of  kin  of  full  age 
would  afcend  the  throne,  as  king,  and  not  as  proteftor ; 
though,  after  his  death,  the  crown  immediately  reverted  back 
to  the  heir.     4.  The  great  paucity  of  capital  punifhments 
for  the  firfl.  offence  :  even  the  moft  notorious  offenders  being 
allowed  to  commute  it  for  a  fine  or  iveregildy  or,  in  default  of 
payment,  perpetual  bondage  j  to  which  our  benefit  of  clergy 
has  now  in  fome  meafure  fucceeded.     5.  The  prevalence  of 
certain  cuftoms,  as  heriots  and  military  fervices  in  proportion 
to  every  man's  land,  which  much  rcfembled  the  feodal  con- 
ftitution }  but  yet  were  exempt  from  all  it's  rigorous  hard- 
ihips :  and  which  may  be  well  enough  accounted  for,  by 
fuppofing  them  to  be  brought  from  the  continent  by  the  firft 
Saxon  invaders,  in  the  primitive  moderation  and  fimplicity 
of  the  feodal  law :  before  it  got  into  the  hands  of  the  Norman 
jurifts,  who  extracted  the  moft  flavifh  doctrines  and  oppreffive 
confequences  out  of  what  was  originally  intended  as  a  law  of 
liberty.     6.  That  their  eftates  were  liable  to  forfeiture  for 
treafon,  but  that  the  do6lrine  of  efcheats  and  corruption  of 
blood  for  felony,  or  any  other  caufe,  was  utterly  unknown 
amongft  them.  7.  The  defcent  of  their  lands  to  all  the  males 
equally,  without  any  right   of   primogeniture  ;    a  cuftom, 
which  obtained  among  the  Britons,  was  agreeable  to  the  Ro- 
man law,  and  continued  among  the  Saxons  till  the  Norman 
[  414  3  conqueft :  though  really  inconvenient,  and  more  efpecially 
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deftruftive  to  antient  families ;  which  are  in  monarchies 
neceflary  to  be  fupi>orted,  in  order  to  form  and  keep  up  a 
nobility,  or  intermediate  ftate  between  the  prince  and  the 
common  people.  8.  The  courts  of  juftice  confifted  principally 
of  the  county  courts,  and  In  cafes  of  weight  or  nicety  the  king's 
court  held  before  himfelf  in  perfon,  at  the  time  of  his  par- 
liaments ;  which  were  ufually  holden  in  different  places, 
according  as  he  kept  the  three  great  feftivals  of  chriftmaa, 
carter,  and  whitfuntide.  An  inftitution  which  was  adopted 
by  king  Alonfo  VII.  of  Caftile,  about  a  century  after  the  con* 
queft :  who  at  the  fame  three  great  feafts  was  wont  to  affembJe 
his  nobility  and  prelates  in  his  court ;  who  there  heard  and 
decided  all  controverfies,and  then,  having  received  his  inliruc- 
tions,  departed  home  **.  Thefc  coumy  courts  however  differed 
from  the  modern  ones,  in  that  the  ecclefiaftical  and  civil 
jurifdiftion  were  blended  together,  the  biftiop  and  the  caldbr- 
man  or  fheriff  fitting  in  the  fame  county  court ;  and  alfo  that 
the  decifions  and  proceedings  therein  were  much  more  fimple 
and  unembarraffed  :  an  advantage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  off  as  they  gradually 
advance  to  antiquity.  9.  Trials,  among  a  people  who  had  a 
very  ftrong  tindlure  of  fuperftition,  were  permitted  to  be  by 
ordeal,  by  the  corfned  or  morfel  of  execration,  or  by  tvager  of 
law  with  compurgators,  if  the  party  chofe  it  j  but  frequently 
they  were  alfo  by  Jury  :  for,  whether  or  no  their  juries  con-^ 
fiftedf  precifely  of  twelve  men,  or  were  bound  to  a  ftii^ 
unanimity  i  yet  the  general  conftjtution  of  this  admirable 
criterion  of  truth,  and  moft  important  guardian  both  of 
public  and  private  liberty,  We  owe  to  our  Saxon  anceftots. 
Thus  ftood  the  general  frame  of  our  polity  at  the  time  of 
the  Norman  invafion  ;  when  the  fecond  period  of  our  legal 
hiftory  corftmences. 

,  II.  Thi»  remarkable  event  Mnrought  as  great  an  alteration 
in  our  laws,  as  it  did  in  our  antient  line  of  kings :  and 
though  the  alteration  of  the  former  was  effefled  rather  by  the 
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confcnt  of  the  people,  than  any  right  of  conqueft,  yet  that 
confent  feems  to  have  been  partly  extorted  by  fear,  and 
partly  given  without  any  apprehenfion  of  the  confequenccs 
which  afterwards  enfued. 

1.  Among  the  firft  of  thefe  alterations  we  may  reckon  the 
reparation  of  the  ecclefiaftical  courts  from  the  civil :  efFe£led 
in  order  to  ingratiate  the  new  king  with  the  popifh  clergy, 
who  for  fome  time  before  had  been  endeavouring  all  over 
Europe  to  exempt  themfelves  from  the  fecular  power ;  and 
whofe  demands  the  conqueror,  like  a  politic  prince,  thought 
it  prudent  to  comply  with,  by  rcafon  that  their  reputed  fanc- 
tity  had  a  great  influence  over  the  minds  of  the  people  ;  and 
becaufe  all  the  little  learning  of  the  times  was  engroflfed  into 
their  hands,  which  made  them  neceflfary  men,  and  by  all 
means  to  be  gained  over  to  his  interefts.  And  this  was  the 
more  eaGly  efFefted,  becaufe  the  difpofal  of  all  the  epifcopal 
fees  being  then  in  the  bread  of  the  king,  he  had  taken  care 
^  fill  them  with  Italian  and  Norman  prelates. 

■%.  Another  violent  alteration  of  the  Englifli  conftitution 
conHfted  in  the  depopulation  of  whole  countries,  for  the  pur- 
pofes  of  the  king's  royal  diverfion  ;  and  fubjefting  both  them 
and  all  the  antient  forefls  of  the  kingdom,  to  the  unreafon- 
able  feverities  of  foreft-laws  imported  from  the  continent, 
whereby  the  flaughter  of  a  beaft  was  made  almoft  as  penal 
as  the  death  of  a  man.  In  the  Saxon  times,  though  no  man 
was  allowed  to  kill  or  chafe  the  king's  deer,  yet  he  might  ftart 
any  game,  purfue,  and  kill  it,  upon  his  own  eilate.  But  the 
rigour  of  thefe  new  conftitutions  vefted  the  fole  property  of  all 
the  game  in  England  in  the  king  alone  (2)  j  and  no  man  was 
entitled  to  difturb  any  fowl  of  the  air,  or  any  beaft  of  the  field, 
of  fuch  kinds  as  were  fpecially  referved  for  the  royal  amufe- 
ment  of  the  fovereign,  without  exprefs  licence  from  the  king, 

(2)  See  thia  controverted  by  the  editor  in  the  2d  vol.  p.  419. 
n«  10. 
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by  a  grant  of  a  chafe  or  frce-warren :  and  thofe  ffanchifes  were 
granted  as  much  with  a  view  to  preferre  the  breed  of  animals 
as  to  indulge  the  fubjedi.  From  a  fimilar  principle  to  which, 
though  the  foreft-laws  are  now  mitigated,  and  by  degrees 
grown  entirely  obfolete,  yet  from  this  root  has  fprung  a  baf-  r  ai61 
tard  flip,  known  by  the  name  of  the  game-law,  now  arrived 
to  and  wantoning  in  it's  higheft  vigour :  both  founded  upon 
the  fame  unreafonable  notions  of  permanent  property  in  wild 
creatures ;  and  both  produdlive  of  the  fame  tyranny  to  the 
commons;  but  with  this  difference,  that  the  foreft-laws 
cftabliflied  only  one  mighty  hunter  throughout  the  land,  the 
game-laws  have  raifed  a  little  Nimrod  in  every  manor.  And 
in  one  refpeft  the  antient  law  was  much  lefs  unreafonable 
than  the  modern  :  for  the  king's  grantee  of  a  chafe  or  free- 
warren  might  kill  game  in  every  part  of  his  franchife  *,  but 
now,  though  a  freeholder  of  lefs  than  100/.  a-year  is  for 
bidden  to  kill  a  partridge  upon  his  own  eftate,  yet  nobody 
elfe  (not  even  the  lord  of  the  manor,  unlefs  he  hath  a  grant 
of  free-warren)  can  do  it  without  committing  a  trefpafs,  and 
fubjefting  himfelf  to  an  a£^ion. 

3.  A  THIRD  alteration  in  the  £ngli(h  laws  was  by  narrow- 
ing the  remedial  influence  of  the  county  courts,  the  great 
feats  of  Saxon  jufl:ice,  and  extending  the  original  inrKdi&lon 
of  the  king's  jufticiars  to  all  kinds  of  caufes,  arifing  in  all 
parts  of  the  kingdom.  To  this  end  the  aula  regis^  with  all 
it's  multifarious  authority,  was  erefted  -,  and  a  capital  jufti- 
ciary  appointed,  with  powers  fo  large  and  boundlcfs,  that  he 
became  at  length  a  tyrant  to  the  people,  and  formidable  to  the 
crown  itfelf.  The  conftitution  of  this  court,  and  the  judges 
themfelves  who  prefided  there,  were  fetched  from  the  duchy 
of  Normandy:  and  the  confequence  naturally  was,  the 
ordaining  that  all  proceedings  in  the  king's  courts  fhould  be 
carried  on  in  the  Norman,  inftead  of  the  Englifh  language. 
A  provifion  the  more  neceffary,  becaufe  none  of  his  Norman 
jufticiars  underfliood  Englifli ;  but  as  evident  a  badge  of 
flavery  as  ever  was  impofed  upon  a  conquered  people.  This 
Jafted  till  king  Edward  the  third  obtained  a  double  vidory, 
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over  the  armies  of  France  in  tkeir  own  country,  and  their 
language  in  our  courts  here  at  home.  But  there  was  one 
£  417  ]  mifchief  too  deeply  rooted  thereby,  and  which  this  caution  of 
king  Edward  ca,me  too  late  to  eradicate.  Indead  of  the  plain 
and  eafy  method  of  determining  fuits  in  the  county  courts, 
the  chicanes  and  fubtleties  of  Norman  jurifprudence  had  taken 
pofleflion  of  the  king's  courts,  to  which  every  caufe  of  con- 
fequencc  was  drawn.  Indeed  that  age,  and  thofe  immediately 
fucceeding  it,  were  the  ara  of  refinement  and  fubtilty.  There 
is  an  adiive  principle  in  the  human  foul,  that  will  ever  be 
exerting  it's  faculties  to  the  utmoft  ftretch,  in  whatever 
employment,  by  the  accidents  of  time  and  place,  the  general 
plan  of  education,  or  the  cuftoms  and  manners  of  the  age  and 
country,  it  may  happen  to  find  itfelf  engaged.  The  northern 
conquerors  of  Europe  were  then  emerging  from  the  groffeft 
ignorance  in  point  of  literature  }  and  thofe  who  had  leifure 
to  cultivate  it's  progrefs,  were  fuch  only  as  were  cloiftered  in 
monafteries,  the  reft  being  all  foldiers  or  peafants.  And, 
unfortunately,  the  firft  rudiments  of  fcience  which  they 
imbibed  were  thofe  of  Ariftotle'sphilofo,phy,conveyed  through 
the  medium  of  his  Arabian  commentators  ;  which  were 
brought  from  the  eaft  by  the  Saracens  into  Paleftine  and 
Spain,  and  tranilated  into  barbarous  Latin.  So  that,  though 
the  materials  upon  which  they  were  naturally  employed,  in 
the  infancy  of  a  rifing  ftate,  were  thofe  of  the  nobleft  kind  ; 
iJie  eftablifhment  of  religion,  and  the  regulations  of  civil 
polity  ;  yet  having  only  fuch  tools  to  work  with,  their  execu- 
tion was  trifling  and  flimfy.  Both  the  divinity  and  the  law  of 
thofe  times  were  therefore  frittered  into  logical  diftin^ions, 
and  drawn  out  into  metaphyfical  fubtleties,  with  a  {kill  moft 
amazingly  artificial :  but  which  ferves  no  other  purpofe,  than 
to  {hew  the  vaft  powers  of  the  human  intelleft,  however 
vainly  or  prepofterou{ly  employed.  Hence  law  in  particular, 
which  (being  intended  for  univerfal  reception)  ought  to  be 
a  plain  rule  of  action,  became  a  fcience  of  the  greateft  intri- 
cacy j  efpecially  when  blended  with  the  new  refinements 
engrafted  upon  feodal  property  :  which  refinements  were  from 
time  to  time  gradually  introduced  by  the  Norman  praftition- 
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ers,  with  a  view  to  fuperfede  (as  they  did  in  great  meafure) 
the  more  homely,  but  more  intelligible,  maxims  of  diftribu- 
tivc  juftice  among  the  Saxons.  And,  to  fay!  the  truth,  thefc 
fcholadic  reformers  have  tranfmitted  their  diale£t  and  fineffcs  [  4^8  3 
to  pofterity,  fo  interwoven  in  the  body  of  our  legal  polity, 
that  they  cannot  now  be  taken  out  without  a  manifeft  injury 
to  the  fubjftance.  Statute  after  ftatute  has  in  later  times  been 
made^  to  pare  off  thefe  trouble  fome  excrefcences,  and  reftore 
the  common  law  to  it's  priftine  fimplicity  and  vigour ;  and 
the  endeavour  has  greatly  fucceedcd :  but  ftill  the  fears  are 
deep  and  viGble  j  and  the  liberality  of  our  modem  courts  of 
juftice  is  frequently  obliged  to  have  recourfe  to  unaccountable 
fifkions  and  circuities,  in  order  to  recover  that  equitable  and 
fubftantial  juftice,  which  for  a  long  time  was  totally  buried 
under  the  narrow  rules  and  fanciful  niceties  of  metaphyfical 
and  Norman  jurifprudence. 

4.  A  FOURTH  innovation  was  the  introduftion  of  the  trial 
by  combat,  for  the  decifion  of  all  civil  and  criminal  queftions 
of  fa£l  in  the  laft  rcfort.  This  Avas  the  immemorial  practice 
of  all  the  northern  nations  ;  but  firft  reduced  to  regular 
and  ftated  forms  among  the  Burgundi,  about  the  clofe  of  the 
fifth  century :  and  from  them  it  paffed  to  other  nations,  par- 
ticularly the  Franks  and  the  Normans  ;  which  laft  had  the 
honour  to  eftabliftx  it  here,  though  clearly  an  unchriftian,  as 
well  as  moft  uncertain,  method  of  trial.  But  it  was  a  fuffi- 
cient  recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  the  ufage  of  their  native  duchy  of 
Normandy. 

5 .  But  the  laft  and  moft  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrafting  on  all  landed 
eftates,  a  few  only  excepted,  the  fiction  of  feodal  tenure  ; 
which  drew  after  it  a  numerous  and  oppreffive  train  of  fervilc 
fruits  and  appendages  ;  aids,  reliefs,  primer  feifins,  ward- 
ships, marriages,  efcheats,  and  fines  for  alienation}  the 
genuine  confequences  of  the  maxim  then  adopted,  that  all 
the  lands  in  England  were  derived  from,  and  holdcn,  medi- 
atcly  or  immediately,  of  the  crown. 
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The  nation  at  this  period  feems  to  have  groaned  under  as 
abfolute  a  flavery,  as  was  in  the  power  of  a  warlike,  an  ambi" 
t  410  1  tious,  and  a  politic  prince  to  create.  The  confciences  of 
men  were  enflaved  by  four  ecclefiaftics,  devoted  to  a  foreign 
power,  and  unconnedted  with  the  civil  ftate  under  which  they 
lived :  who  now  imported  from  Rome  for  the  firft  time 
the  whole  forrago  of  fuperftitious  novelties,  which  had  been 
engendered  by  the  blindnefs  and  corruption  of  the  times, 
between  the  firft  miffion  of  Auguftin  the  monk,  and  the 
Norman  conqueft ;  fuch  as  tranfubftantiation,  purgatory, 
communion  in  one  kind,  and  the  worfhip  of  faints  and  images; 
not  forgetting  the  univerfal  fupremacy  and  dogmatical  infal- 
libility of  the  holy  fee.  The  laws,  too,  as  well  as  the  prayers, 
were  adminiftered  in  an  unknown  tongue.  The  antient  trial 
by  jury  gave  way  to  the  impious  decifion  by  battel.  The 
foreft-laws  totally  reftrained  all  rural  pleafures  and  manly 
recreations.  And  in  cities  and  towns  the  cafe  was  no  better ; 
all  company  being  obliged  to  difperfe,  and  fire  and  candle  to 
be  extinguiftied,  by  eight  at  night,  at  the  found  of  the  melan- 
choly curfeu.  The  ultimate  property  of  all  lands,  and  a 
confiderable  Ihare  of  the  prefent  profits,  were  vefted  in  the 
king,  or  by  him  granted  out  to  his  Norman  favourites  ;  who, 
by  a  gradual  progreffion  of  flavery,  were  abfolute  vaflals  to 
the  crown,  and  as  abfolute  tyrants  to  the  commons.  Unheard- 
of  forfeitures,  talliages,  aids,  and  fines,  were  arbitrarily 
extracted  from  the  pillaged  landholders,  in  purfuance  of  the 
new  fyftem  of  tenure.  And,  to  crown  all,  as  a  confequence 
of  the  tenure  by  knight-fervice,  the  king  had  always  ready  at 
his  command  an  army  of  fixty  thoufand  knights  or  milites  ; 
who  were  bound,  upon  pain  of  confifcating  their  eftates,  to 
attend  him  in  time  of  invafion,  or  to  quell  any  domeflic  infur- 
re£lion.  Trade,  or  foreign  merchandife,  fuch  as  it  then 
was,  was  carried  on  by  the  Jews  and  Lombards,  and  the 
very  name  of  an  Englifh  fleet,  which  king  Edgar  had  ren- 
dered fo  formidable,  was  utterly  unknown  to  Europe :  the 
nation  conGiling  wholly  of  the  clergy,  who  were  alfo  the 
lawyers ;  the  barons,  or  great  lords  of  the  land  j  the  knights, 
or  foidiery,  who  were  the  fubordinate  landholders ;  and  the 

burghers. 


Ch.33»  Wrongs.  419 

burghers,  or  inferior  tradefmen,  who  from  their  infignifi- 
cancy  happily  retained,  in  their  focage  and  burgage  tenure, 
fome  points  of  their  antient  freedom.     All  the  reft  were  vil-  C  4^*°  1 
leins  or  bondmen. 

From  fo  complete  and  well-concerted  a  fcheme  of  fervility, 
it  has  been  the  work  of  generations  for  our  anceftors,  to 
redeem  themfelves  and  their  pofterity  into  that  ftate  of  liberty 
which  yre  now  enjoy :  and  which  therefore  is  not  to  be  . 
looked  upon  as  confifting  of  mere  encroachments  on  the 
crown,  and  infringements  on  the  prerogative,  as  fome  flaTifli 
and  narrow-minded  writers  in  the  laft  century  endeavoured 
to  maintain :  but  as,  in  general,  a  gradual  reftoration  of  that 
antient  conftitution,  whereof  our  Saxon  forefathers  had  been 
unjuftly  deprived,  partly  by  the  policy,  and  partly  by  the 
force,  of  the  Norman.  How  that  reftoration  has,  in  a  long 
feries  of  years,  been  ftep  by  ftep  efFe£led,  I  now  proceed  to 
inquire. 

William  Rhfus  proceeded  on  his  father's  plan,  and  in 
fome  points  extended  it ;  particularly  with  regard  to  the  foreft- 
laws.  But  his  brother  and  fucceffor,  Henry  the  firft,  found 
it  expedient,  when  firft  he  came  to  the  crown,  to  ingratiate 
himfelf  with  the  people ;  by  reftoring  (as  our  monkifti  hifto- 
rians  tell  us)  the  laws  of  king  Edward  the  confeflbr.  The 
ground  whereof  is  this :  that  by  charter  he  gave  up  the  great 
grievances  of  marriage,  ward,  and  relief,  the  beneficial  pecu- 
niary yrwi/j-  of  his  feodal  tenures ;  but  referved  the  tenures 
themfelves,  for  the  fame  military  purpofes  that  his  father 
introduced  them.  He  alfo  aboliftied  the  curfeu  '  ,•  for,  though 
it  is  mentioned  in  our  laws  a  full  century  afterwards  f,  yet  it 
is  rather  fpoken  of  as  a  known  time  of  night  (fo  denominated 
from  that  abrogated  ufage)  than  as  a  ftill  fubfifting  cuf- 
tom.  There  is  extant  a  code  of  laws  in  his  name,  confifting 
partly  of  thofe  of  the  confeflbr,  but  with  great  additions  and 
alterations  of  his  ovm  j  and  chiefly  calculated  for  the  regula- 

«  Spelm.  Cod.  IL.  JV,  I,  »88.  Htn,  I.  299.    f  Stat,  Civ,  Loud.  13  Edw.  I. 
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don  of  the  county  courts.  It  contains  fome  diredlions  as 
to  crimes  and  their  punifliments,  (that  of  theft  being  made 
capital  in  iiis  reign,)  and  a  few  things  relating  to  eitates,  parti- 
r  421  1  cularly  as  to  the  defcent  of  lands  :  which  being  by  the  Saxon 
laws  equally  to  all  the  fons,  by  the  feodal  or  Norman  to  the 
eldeft  only,  king  Henry  here  moderated  the  difference ; 
dire£ling  the  eldeft  fon  to  have  only  the  principal  eftate, 
*'  primum  patris  feudum"  the  reft  of  his  eftates,  if  he  had  any 
others,  being  equally  divided  among  them  all.  On  the  other 
hand,  he  gave  up  to  the  clergy  the  free  elefkion  of  biftiops 
and  mitred  abbots :  referving  however  thefe  enfigns  of 
patronage,  conge  d'e/lire,  cuftody  of  the  temporalities  when 
vacant,  and  homage  upon  their  reftitution.  He  laftly  united 
again  for  a  time  the  civil  and  ecclefiaftical  courts,  which 
union  was  foon  diffolved  by  his  Norman  clergy :  and,  upon 
that  final  diffolution,  the  cognizance  of  teftamentary  caufes 
feems  to  have  been  firft  given  to  the  ecclefiaftical  court.  The 
reft  remained  as  in  his  father's  time  5  from  whence  we  may 
eafily  perceive  how  far  fhort  this  was  of  a  thorough  reftitu- 
tion of  king  Edward's,  or  the  Saxon,  laws. 

The  ufurper  Stephen,  as  the  manner  of  ufurpers  is,  pro- 
mifed  much  at  his  acceffion,  efpecially  with  regard  to  redreff- 
ing  the  grievances  of  the  foreft-laws,  but  performed  no  great 
matter  either  in  that  or  in  any  other  point.  It  is  from  his 
reign,  however,  that  we  are  to  date  the  introduftion  of  the 
Roman  civil  and  canon  laws  into  this  realm :  and  at  the 
fame  time  was  imported  the  dodlrine  of  appeals  to  the  court 
of  Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  Henry  the  fecond,  if  not  earlier,  the 
charter  of  Henry  the  firft  feems  to  have  been  forgotten  :  for 
we  find  the  claim  of  marriage,  ward,  and  relief,  then  flou- 
rifliing  in  full  vigour.  The  right  of  primogeniture  feems 
alfo  to  have  tacitly  revived,  being  found  more  convenient  for 
the  public  than  the  parcelling  of  eftates  into  a  multitude  of 
minute  fubdivifions.  However,  in  this  prince's  reign  much 
was  done  to  methodize  the  laws,  and  reduce  them  into  a 
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regular  order ;  as  appears  from  that  excellent  treatife  of  Glan- 
vil  i  which,  though  fome  of  it  be  now  antiquated  and  altered, 
yet,  when  compared  with  the  code  of  Henry  the  firft,  it 
carries  a  manifeft  fuperiority  ^.  Throughout  his  reign  alfo  [  4^2  ] 
was  continued  the  important  ftruggle,  which  we  have  had 
occafion  fo  often  to  mention,  between  the  laws  of  England 
and  Rome ;  the  former  fupported  by  the  ftrength  of  the  tem- 
poral nobility,  when  endeavoured  to  be  fupplanted  in  favour 
of  the  latter  by  the  popifti-  clergy.  Which  difpute  was  kept 
on  foot  till  the  reign  of  Edward  the  firft  :  when  the  laws  of 
England,  under  the  new  difcipline  introduced  by  that  fkilful 
commander,  obtained  a  complete  and  permanent  vicSlory.  In 
the  prefent  reign  of  Henry  the  fecond,  there  are  four  things 
which  peculiarly  merit  the  attention  of  a  legal  antiquarian : 
I.  The  conftitutions  of  the  parliament  at  Clarendon,  A.D. 
1 1 64,  whereby  the  king  checked  the  power  of  the  pope  and 
his  clergy,  and  greatly  narrowed  the  total  exemption  they 
claimed  from  the  fecular  jurifdiction  :  though  his  farther  pro- 
grefs  was  unhappily  flopped,  by  the  fatal  event  of  the  dif- 
putes  between  him  and  archbiftiop  Becket.  a.  The  inftitu- 
tion  of  the  office  of  juftices  in  eyre,  in  itinere ;  the  king 
having  divided  the  kingdom  into  fix  circuits,  (a  little  different 
from  the  prefent,  and  commiffioned  thefe  new  created  judges 
to  adminifter  juftice,  and  try  writs  of  affife  in  the  fevcral 
counties.  Thefe  remedies  are  faid  to  have  been  then  firft 
invented  ;  before  which  all  caufes  were  ufually  terminated 
in  the  county  courts,  according  to  the  Saxon  cuftom  j  or 
before  the  king's  jufticiaries  in  the  aula  regis,  in  purfuance  of 
the  Norman  regulations.  The  latter  of  which  tribunals, 
travelling  about  with  the  king's  perfon,  occafioned  intole- 
rable cxpenfe  and  delay  to  the  fuitors  ;  and  the  former,  how- 
ever proper  for  little  debts  and  minute  aclions,  where  even 
injuftice  is  better  than  procraftination,  were  now  become 
liable  to  too  much  ignorance  of  the  law,  and  too  much  par- 
tiality as  to  fa£l8,  to  determine  matters  of  confiderable 
moment.  3.  The  introduftion  and  eftabliftiment  of  the  grand 

*  Hal,  Hift.  C.  L.  138. 
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afllfe^  or  trial  by  fpecial  kind  of  jury  in  a  writ  of  right,  at 
the  option  of  the  tenant  or  defendant^  inftead  of  the  barba. 
rous  and  Norman  trial  by  battel.  4.  To  this  time  muft  alfo 
be  referred  the  introduAion  of  efcuage,  or  pecuniary  com- 
[  4^3  1  mutation  for  perfonal  military  fervice ;  which  in  procefs  of 
time  was  the  parent  of  the  antient  fubfidies  granted  to  the 
crown  by  parliament,  and  the  land-tax  of  later  times. 

Richard  the  firil,  a  brave  and  magnanimous  prince,  was 
a  fportfman  as  well  as  a  foldier ;  and  therefore  enforced  the 
foreft-laws  with  fome  rigour  j  which  occafioned  many  dif- 
contents  among  his  people :  though  (according  to  Matthew 
Paris)  he  repealed  the  penalties  of  cailration,  lofs  of  eyes, 
and  cutting  off  the  hands  and  feet,  before  inflicted  on  fuch 
as  trangreffed  in  hunting  j  probably  finding  that  their  feverity 
prevented  profecutions.  He  alfo,  when  abroad,  compofed 
a  body  of  naval  laws  at  the  ifle  of  Oleron,  which  are  ftill 
extant,  and  of  high  authority ;  for  in  his  time  we  began  again 
to  difcover,  that  (as  an  ifland)  we  were  naturally  a  maritime 
power.  But  with  regard  to  civil  proceedings,  we  find 
nothing  very  remarkable  in  this  reign,  except  a  few  regula- 
tions regarding  the  Jews,  and  the  juftices  in  eyre :  the  king's 
thoughts  being  chiefly  taken  up  by  the  knight-errantry  of  a 
croifade  againil  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  fon  Henry  the  third, 
the  rigours  of  the  feodal  tenures  and  the  foreft-laws  were  fo 
warmly  kept  up,  that  they  occafioned  many  infurreftions  of 
'  the  barons  or  principal  feudatories  :  which  at  laft  had  this 
effect,  that  firft  king  John,  and  afterwards  his  fon,  confented 
to  the  two  famous  charters  of  Englifh  liberties,  magna  carta, 
and  carta  de  forejia.  Of  thefe  the  latter  was  well  calcu- 
lated to  redrefs  many  grievances,  and  encroachments  of  the 
crown,  in  the  exertion  of  foreft-law :  and  the  former  con- 
firmed many  liberties  of  the  church,  znd  redreflied  many 
grievances  incident  to  feodal  tenures,  of  no  fmall  moment 
at  the  time ;  though  now,  unlefs  confidered  attentively  and 
with  this  retrofped,  they  feem  but  of  trifling  concern.    But, 
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beCdes  thefc  feodal  provifions,  care  was  alfo  taken  therein  to 
protc£l  the  fubjedi  againft  other  oppreffions,  then  frequently 
arifing  from  unreafonable  amercements,  from  illegal  diftrefTes, 
or  other  procefs  for  debts  or  fervices  due  to  the  crown,  and  [  424  3 
from  the  tyrannical  abufe  of  the  prerogative  of  purveyance 
and  pre-emption.  It  fixed  the  forfeiture  of  lands  for  felony 
in  the  fame  manner  as  it  ftill  remains ;  prohibited  for  the 
future  the  grants  of  exclufive  fiflieries ;  and  the  ereftion  of  new 
bridges  fo  as  to  opprefs  the  neighbourhood.  With  refpedt  to 
private  rights :  it  eftablifhed  the  teftamentary  power  of  the 
fubje£l  over  part  of  his  perfonal  eftate,  the  reft  being  diftri- 
buted  among  his  wife  and  children  ;  it  laid  down  the  law  of 
dower,  as  it  hath  continued  ever  fince ;  and  prohibited  the 
appeals  of  women,  unlefs  for  the  death  of  their  hufbands. 
In  matters  of  public  police  and  national  concern  :  it  enjoined 
an  uniformity  of  weights  and  meafures  i  gave  new  encou- 
ragements to  commerce,  by  the  proteftion  of  merchant 
ftrangers ;  and  forbad  the  alienation  of  lands  in  mortmain. 
With  regard  to  the  adminiftration  of  juftice  :  bcfides  prohi- 
biting all  denials  or  delays  of  it,  it  fixed  the  court  of  com- 
mon pleas  at  Weftminfter,  that  the  fuitors  might  no  longer 
be  haraffed  with  following  the  king's  perfon  in  all  his  pro- 
grefles  *,  and  at  the  fame  time  brought  the  trial  of  iflues  home 
to  the  very  doors  of  the  freeholders,  by  direfting  affifes  to 
be  taken  in  the  proper  counties,  and  eftabli(hing  annual  cir- 
cuits :  it  alfo  corre6led  fome  abufes  then  incident  to  the  trials 
by  wager  of  law  and  of  battel ;  direfted  the  regular  award- 
ing of  inqueft  for  life  or  member ;  prohibited  the  king's 
inferior  minifters  from  holding  pleas  of  the  crown,  or  trying 
any  criminal  charge,  whereby  many  forfeitures  might  other- 
wife  have  unjuftly  accrued  to  the  exchequer :  and  regulated 
the  time  and  place  of  holding  the  inferior  tribunals  of  juf- 
tice, the  county-court,  flierifF's  tourn,  and  court-leet.  It 
confirmed  and  eftablKhed  the  liberties  of  the  city  of  London, 
and  all  other  cities,  boroughs,  towns,  and  ports  of  the  king- 
dom. And,  laftly,  (which  alone  would  have  merited  the 
title  that  it  bears,  of  the  great  charter,)  it  protefted  every 
individual  of  the  nation  in  the  free  enjoyment  of  his  life,  his 
II  liberty. 
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liberty,  and  his  property,  unlefs  declared  to  be  forfeited  by 
the  judgment  of  his  peers,  or  the  law  of  the  land  (3). 

r  4*5  ]  However,  by  means  of  thefe  ftruggles,  the  pope  in  the 
teign  of  king  John  gained  a  ft  ill  greater  afcendant  here,  than 
he  ever  had  before  enjoyed ;  which  continued  through  the 
long  reign  of  his  fon  Henry  the  third  :  in  the  beginning  of 
whofe  time  the  old  Saxon  trial  by  ordeal  was  alfo  totally 
aboliftied.  And  we  may  by  this  time  perceive,  in  Bra£kon*s 
treatife,  a  ftill  farther  improvement  in  the  method  and  regu- 
larity of  the  common  law,  efpecially  in  the  point  of  plead* 
ings  ••.  Nor  mufb  it  be  forgotten,  that  the  firft  traces  which 
remain  of  the  feparation  of  the  greater  barons  from  the  Icfs, 
in  the  conftitutions  of  parliaments,  are  found  in  the  great 
charter  of  king  John  ;  though  omitted  in  thait  of  Henry  III. : 
and  that,  towards  the  end  of  the  latter  of  thefe  reigns,  wc 
find  the  firft  record  of  any  writ  for  fummoning  knights,  citi- 
zens, and  burgeffes  to  parliament.  And  here  we  conclude 
the  fecond  period  of  our  Englifti  legal  hiftory. 

■!  III.  The  third  commences  with  the  reign  of  Edward  the 
firft,  who  hath  juftly  been  ftyled  ottr  Englifh  Juftini^n.  For 
in  his  lime  the  law  did  receive  fo  fudden  a  perfeftion,  that 
fir  Matthew  Hale  does  not  fcruple  to  affirm  >,  that  more  was 
done  in  the  firft  thil-teen  years  of  his  reign  to  fettle  and  efta- 
blifti  the  diftributive  juftice  of  the  kingdom,  than  in  all  the 
ages  fincc  that  time  put  together. 

"  Hal.  Hift.  C.  L.  156.  '  lUd.  i  j8. 


(3)  The  following  is  the  celebrated  29th  chapter  of  magt^a 
cAria,  the  foundation  of  the  liberty  of  Engliflimen  : 

Nullus  liber  homo  capiatur,  vel  mprtfoneturt  aut  Htlfeijtatur  de 
libero  tenemento  fuo  vel  Ilhertatibus  vel  Uberis  confuetudinibus  fu'ut 
ant  utlagetur,  aut  exulef,  aut  al'tquo  mo  Jo  dejlfuaturt  nee  fuper  eum 
tiimusy  nee  fuper  eum  mitteno^,  ntft  per  legate  judic'tum  pariumfuorum  vet 
per  legem  terra.  Nulli  veniemust  nulli  tugab'tmus,  aut  Srfferemvs 
reBum  veljujlihxtm. 

It 
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It  would  be  cndlefs  to  enumerate  all  the  particulars  of 
thefe  regulations  j  but  the  principal  may  be  reduced  under 
the  following  general  heads,  i.  He  eftabliflied,  confirmed, 
and  fettled,  the  great  charter  and  charter  of  forefts.  2.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope  and 
his  clergy,  by  limiting  and  eftablifliing  the  bounds  of  eccle- 
(iaftical  jurifdi£iion  :  and  by  obliging  the  ordinary,  to  whom 
all  the  goods  of  inteftates  at  that  time  belonged,  to  difcharge 
the  debts  of  the  deceafed.  3.  He  defined  the  limits  of  the 
feveral  temporal  courts  of  the  higheft  jurifdi£tion,  thofe  of 
the  king's  bench,  common  pleas,  and  exchequer;  fo  as 
they  might  not  interfere  with  each  other's  proper  bufinefs :  [  436  1 
to  do  which  they  muft  now  have  recourfe  to  a  fi£fcion,  very 
necefiary  and  beneficial  in  the  prefent  enlarged  ftatc  of  pro- 
perty. 4.  He  fettled  the  boundaries  of  the  inferior  courts  in 
counties,  hundreds,  and  manors :  confining  them  to  caufes  , 
of  no  great  amount,  according  to  their  primitive  inftitution : 
though  of  confiderably  greater,  than  by  the  alteration  of  the 
value  of  money  they  are  now  permitted  to  determine.  5.  He 
fecured  the  property  of  the  fubje£it,  by  abolifliing  all  arbi- 
trary taxes  and  talliages,  levied  without  confent  of  the 
national  council.  6.  He  guarded  the  common  juftice  of  the 
kingdom  from  abufes,  by  giving  up  the  royal  prerogative  of 
fending  mandates  to  interfere  in  private  caufes.  7.  He  fettled 
the  form,  folemnities,  and  efFeft,  of  fines  levied  in  the  court 
of  common  pleas  :  though  the  thing  in  itfelf  W2(s  of  Saxon 
original.  8.  He  firft  eftabliflied  a  repofitory  for  the  public 
records  of  the  kingdom ;  few  of  which  are  antienter  than 
the  reign  of  his  father,  and  thofe  were  by  him  collected. 
9.  He  improved  upon  the  laws  of  king  Alfred,  by  that 
great  and  orderly  method  of  watch  and  ward,  for  preferving 
the  public  peace  and  preventing  robberies,  eftabliflied  by  the 
ftatuteof  Winchefter.  lo.  He  fettled  and  reformed  many 
abufes  incident  to  tenures,  and  removed  fome  reftraints  oir 
the  alienation  of  landed  property,  by  the  ftatute  of  quia  emp~ 
tfres.  II.  He  inftituted  a  fpeedier  way  for  the  recovery  of 
debts,  by  granting  execution,  not  only  upon  goods  and 
chattels,  but  alfo  upon  lands,  by  writ  of  elegit ,-  which  was 
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of  fignal  benefit  to  a  trading  people  :  and  upon  the  fame 
commercial  ideas,  he  alfo  allowed  the  charging  of  lands  in 
a  ftatute  merchant,  to  pay  debts  contracted  in  trade,  con- 
trary to  all  feodal  principles.  12.  He  effediually  provided 
for  the  recovery  of  advowfons,  as  temporal  rights  }  in  which, 
before,  the  law  was  extremely  deficient.  13.  He  alfo  effec- 
tually clofed  the  great  gulph,  in  which  all  the  landed  pro- 
perty of  the  kingdom  was  in  danger  of  being  fwal  lowed,  by^ 
his  reiterated  ftatutes  of  mortmain  ',  mod  admirably  adapted 
to  meet  the  frauds  that  had  then  been  devlfed,  though 
afterwards  contrived  to  be  evaded  by  the  invention  of  ufes. 
C  4^7  3  14'  He  eftabliihed  a  new  limitation  of  property  by  the  cre- 
ation of  eftates-tail ;  concerning  the  good  policy  of  which, 
modem  times  have,  however,  entertained  a  very  different  opi- 
nion. 15.  He  reduced  all  Wales  to  the  fubje£tion,  not  only 
of  the  crown,  but  in  great  meafure  of  the  laws,  of  England 
(which  was  thoroughly  completed  in  the  reign  of  Henry  the 
eighth) }  and  feems  to  have  entertained  a  defign  of  doing  the- 
like  by  Scotland,  fo  as  to  have  formed  an  entire  and  complete 
imion  of  the  ifland  of  Great  Britain. 

I  MIGHT  continue  this  catalogue  much  farther  —  but 
upon  the  whole  we  may  obferve,  that  the  very  fcheme  and 
model  of  the  adminiftration  of  common  juftice  between  party 
and  party,  was  entirely  fettled  by  this  king  ^ :  and  haa 
continued  nearly  the  fame,  in  all  fucceeding  ages,  to  this 
day,  abating  feme  few  alterations,  which  the  humour  or 
neceflity  of  fubfcquent  times  hath  occafioned.  The  forms 
of  writs,  by  which  adlions  are  commenced,  were  perfe«5led 
in  his  reign,  and  eflablifhed  as  models  for  poftcrity.  The 
pleadings,  confequent*  upon  the  writs,  were  then  (hort, 
nervous,  and  perfpicuous ;  not  intricate,  verbofe,  and  for- 
mal. The  legal  treatifes,  written  in  his  time,  as  Britton, 
Fleta,  Hengham,  and  the  reft,  are,  for  the  mofl  part,  law  at 
this  day  }  or  at  leaft  were  fo,  till  the  alteration  of  tenures 
Cook  place.     And,  to  conclude,  it  is  from  this  period,  froin 
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the  «xa£l  obfervation  of  magna  cartOy  rather  than  from  it's 
making  or  renewal^  in  the  days  of  his  grandfather  and  father, 
that  the  hberty  of  Engliflimen  began  again  to  rear  it's  head  ; 
though  the  weight  of  the  military  tenures  hung  heavy  upon 
it  for  many  ages  after. 

I  CANNOT  give  a  better  proof  of  the  excellence  of  his 
conftitutions,  than  that  from  his  time  to  that  of  Henry  the 
eighth  there  happened  very  few,  and  thofe  not  very  confidcr- 
able,  alterations  in  the  legal  forms  of  proceedings.  As  to 
matter  oifubjiance :  the  old  Gothic  powers  of  ele£ting  the 
principal  fubordinate  magiflrates,  the  (heriffs,  and  confer- 
rators  of  the  peace,  were  taken  from  the  people  in  the  reigns  [  428  ] 
of  Edward  II.  and  Edward  III. ;  and  juftices  of  the  peace 
were  eftablifhed  inftead  of  the  latter.  In  the  reign  alfo  of 
Edward  the  third  the  parliament  is  fuppofcd  moft  probably  to 
have  affumed  it's  prefentform  ;  by  a  feparation  of  the  com- 
mons from  the  lords.  The  ftatute  for  defining  and  afcertain- 
ing  treafons  was  one  of  the  firft  productions  of  this  new- 
modelled  aiFembly,  and  the  tranflation  of  the  law  proceed- 
ings from  French  into  Latin  another.  Much  alfo  was  done, 
under  the  aufpices  of  this  magnanimous  prince,  for  efta- 
blilhing  our  domeftic  manufa6lures ;  by  prohibiting  the 
cxportatioa  of  Englifli  wool,  and  the  importation  or  wear  of 
foreign  cloth  or  furs ;  and  by  encouraging  cloth- workers 
from  other  countries  to  fettle  here.  Nor  was  the  legislature 
inattentive  to  many  other  branches  of  commerce,  or  indeed 
to  commerce  in  general :  for,  in  particular,  it  enlarged  the 
credit  (rf  the  merchant,  by  introducing  the  ftatute  ftaple  ; 
whereby  he  might  the  more  readily  pledge  his  lands  for  the 
fecurity  of  his  mercantile  debts.  And,  as  perfonal  property 
now  grew  by  the  extenfion  of  trade,  to  be  much  more  con- 
Gderable  than  formerly,  care  was  taken,  in  cafe  of  intefta- 
cies,  to  appoint  adminiftrators  particularly  nominated  by  the 
law  ;  to  diftribute  that  perfonal  property  among  the  creditors 
and  kindred  of  the  deceafed,  which  before  had  been  ufually 
applied,  by  the  officers  of  the  ordinary,  to  ufes  then  deno- 
minated pious.  The  ftatutes  alfo  of  prMmuniref  for  effec- 
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tually  deprefling  the  civil  power  of  the  pope,  were  the  work 
of  this  and  the  fubfcquent  reign.  And  the  eftablifhment  of 
a  laborious  parochial  clergy,  by  the  endowment  of  vicarages 
out  of  the  overgrown  poffcffions  of  the  monafteries,  added 
luftre  to  the  clofe  of  the  fourteenth  century :  though  the  feeds 
of  the  general  reformation,  which  were  thereby  fir  ft  fown  in 
the  kingdom,  were  almoft  overwhelmed  by  the  fpirit  of  perfe- 
cution,  introduced  into  the  laws  of  the  land  by  the  influence 
of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  fevcnth,the  civil  wars 
and  difputed  titles  to  the  crown  gave  no  leifure  for  farther 
[  429  3  juridical  improvement:  «  namJiUnt  leges  inter  artnaP  —  And 
yet  it  is  to  thefe  very  difputes  that  we  owe  the  happy  lofs  of 
all  the  dominions  of  the  crown  on  the  continent  of  France  ; 
which  turned  the  minds  of  our  fubfequent  princes  entirely  to 
domeftic  concerns.  To  thefe  likewife  we  owe  the  method  of 
barring  entails  by  the  fi£tion  of  common  recoveries  ;  invented 
originally  by  the  clergy,  to  evade  the  ftatutes  of  mortmain, 
tut  introduced  under  Edward  the  fourth,  for  the  purpofe  of 
unfettering  eftates,  and  making  them  more  liable  to  forfeiture : 
while,  on  the  other  hand,  the  owners  endeavoured  to  proteft 
them  by  the  univerfal  eftabliihment  of  ufes,  another  of  the 
clerical  inventions. 

In  the  reign  of  king  Henry  the  feventh,  his  minifters  (not 
to  fay  the  king  himfelf)  were  more  induftrious  in  hunting 
out  profecution  upon  old  and  forgotten  penal  laws,  in  order 
to  extort  money  from  the  fubjecl;,  than  in  framing  any  new 
l>eneficial  regulations.  For  the  diftinguiihing  charafter  of 
this  reign  was  that  of  amaUlng  treafure  in  the  king's  coffers, 
by  every  means  that  could  be  devifed  :  and  almoft  every 
alteration  in  the  laws,  however  falutary  or  otherwife  in  their 
future  confequences,  had  this  and  this  only  for  their  great  and 
immediate  objed.  To  this  end  the  court  of  ftar-chamber  was 
new-modelled,  and  armed  with  powers,  the  moft  dangerous 
and  unconftitutional,  over  the  perfons  and  properties  of  the 
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fubje£t.  Informations  were  allowed  to  be  received.  In  lieu 
of  Indiftments,  at  the  affifes  and  feflions  of  the  peace,  in 
order  to  multiply  fines  and  pecuniary  penalties.  The  ftatute 
of  fines  for  landed  property  was  craftily  and  covertly  con- 
trived, to  facilitate  the  deftrudion  of  entails,  and  make  the 
owners  of  real  eftates  more  capable  to  forfeit  as  well  as  to 
aliene.  The  benefit  of  clergy  (which  fo  often  intervened  to 
flop  attainders  and  fave  the  inheritance)  was  now  allowed 
only  once  to  lay  offenders  who  only  could  have  inheritances 
to  lofe.  A  writ  of  capias  was  permitted  in  all  adions  on  the 
cafe,  and  the  defendant  might  in  confequence  be  outlawed  ; 
becaufe  upon  fuch  outlawry  his  goods  became  the  property 
of  the  crown.  In  (hort,  there  is  hardly  a  ftatute  in  this  reign, 
introdudlive  of  a  new  law  or  modifying  the  old,  but  what  f  43**  ] 
cither  direftly  or  obliquely  tended  to  the  emolument  of  the 
exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  hif-  ^ 
tory,  viz.  the  reformation  of  religion,  under  Henry  the  eighth, 
and  his  children ;  which  opens  an  entire  new  fcene  in  eccle- 
fiaftical  matters  ;  the  ufurped  power  of  the  pope  being  now 
for  ever  routed  and  deftroyed,  all  his  connections  with  this 
ifland  cut  ofiF,  the  crown  reftored  to  it's  fupremacy  over  fpi- 
ritual  men  and  caufes,  and  the  patronage  of  bifhoprics  being 
once  more  indifputably  vefted  in  the  king.  And,  had  the 
fpiritual  courts  been  at  this  time  re-united  to  the  cinl,  we 
Ihould  have  feen  the  old  Saxon  conftitution  with  regard  to 
tcclejiajiical  polity  completely  reftored. 

With  regard  alfo  to  our  civil  polity,  the  ftatute  of  wills, 
and  the  ftatute  of  ufes,  (both  pafled  in  the  reign  of  this 
prince,)  made  a  great  alteration  as  to  property  :  the  former, 
by  allowing  the  devife  of  real  eflates  by  will,  which  before 
was  in  general  forbidden;  the  latter,  by  endeavouring  to 
deftroy  the  intricate  nicety  of  ufesy  though  the  narrownefs  and 
pedantry  of  the  courts  of  common  law  prevented  this  ftatute 
from  having  it's  full  beneficial  effect.    And  thence  the  courts 
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of  equity  aflumed  a  jurifdi£):Ion,  di£);ated  by  common  juftice 
and  common  fenfe  :  which  however  arbitrarily  exercifed  or 
produftivc  of  jealoufies  in  it's  infancy,  has  at  length  been 
matured  into  a  mofl  elegant  fyftem  of  rational  jurifprudence  ; 
the  principles  of  which  (notwithftanding  they  may  differ  in 
forms)  are  now  equally  adopted  by  the  courts  of  both  law  and 
equity.  From  the  ftatute  of  ufes,  and  another  (tatute  of  the 
fame  antiquity,  (which  protected  eftates  for  years  from  being 
deflroyed  by  the  reverfloner,)  a  remarkable  alteration  took  place 
in  the  mode  of  conveyancing :  the  antient  afTurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  feldom  prac- 
tifcd,  fincethe  more  eafy  and  more  private  invention  of 
transferring  property,  by  fecrct  conveyances  to  ufes,  and  long 
terms  of  years  being  now  continually  created  in  mortgages 
r  A91  1  ^^^  family  fettlements, which  maybe  moulded  to  a  thoufand 
ufeful  purpofes  by  the  ingenuity  of  an  able  artilt. 

The  farther  attacks  in  this  reign  upon  the  immunity  of 
'  eftates-tail,  which  reduced  them  to  little  more  than  the  condi- 
tional fees  at  the  common  law,  before  the  paffing  of  the  ftatutc 
de  dwis  j  the  eflablifliment  of  recognizances  in  the  nature  of  a 
ftatute-ftaple,  for  facilitating  the  raifing  of  money  upon  landed 
fecurity  j  and  the  introduction  of  the  bankrupt  laws,  as  well 
for  the  punifliment  of  the  fraudulent,  as  the  relief  of  the 
unfortunate,  trader  ;  all  thefe  were  capital  alterations  of  our 
legal  polity,  and  highly  convenient  to  that  character,  which 
the  Engliih  began  now  to  rerafTume,  of  a  great  commercial 
people.  The  incorporation  of  Wales  with  England,  and 
the  more  uniform  adminiftration  of  juflice,  by  deftroying 
fome  counties  palatine,  and  abridging  the  unreafonable  pri- 
vileges of  fuch  as  remained,  added  dignity  and  flrength  to 
the  monarchy :  and,  together  with  the  numerous  improve- 
ments before  obfcrved  upon,  and  the  redrefs  of  many  griev- 
ances and  oppreflions  which  had  been  introduced  by  his 
father,  will  ever  make  the  adminiftration  of  Henry  VIII.  a 
very  didinguiihed  sera  in  the  annals  of  juridical  hiflory. 

It 
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It  oiuft  be  however  remarked,  that  (particularly  in  his 
latter  years)  th«  royal  prerogative  was  then  ftrained  to  a 
very  tyrannical  and  oppreffive  height ;  and,  what  was  the 
word  circumftance,  it's  encroachments  were  eftablifhed  by 
law,  under  the  fanftion  of  thofe  pufillanimous  parliaments, 
one  of  which  to  it's  eternal  difgrace  pafled  a  ftatute,  whereby 
it  was  enabled  that  the  king's  proclamations  (hould  have  the  , 
force  of  a£ts  of  parliament ;  and  others  concurred  in  the 
creation  of  that  amazing  heap  of  wild  and  new-fangled 
treafons,  which  were  flightly  touched  upon  in  a  former  chap- 
ter '.  Happily  for  the  nation,  this  arbitrary  reign  was  fuc- 
ceeded  by  the  minority  of  an  amiable  prince ;  during  the 
fliort  funfliine  of  which,  great  part  of  thefe  extravagant  laws 
were  repealed.  And,  to  do  juftice  to  the  fliortcr  reign  of 
queen  Mary,  many  falutary  and  popular  laws,  in  civil  matters,  [  432  3 
were  made  under  her  adminiftration  ;  perhaps  the  better  to 
reconcile  the  people  to  the  bloody  meafures  which  (he  was 
induced  to  purfue,  for  the  re-eftablifliment  of  religious  flavery  r 
the  well-concerted  fchemes  for  effecting  which,  were  (through 
the  providence  of  God)  defeated  by  the  feafonable  acceffion 
of  queen  Elizabeth. 

The  religious  liberties  of  the  nation  bemg,  by  that  happy 
event,  eftablifhed  (we  truft)  on  an  eternal  bafis ;  (though 
obliged  in  their  infancy  to  be  guarded,  againft  papifts  and 
other  non-conformifts,  by  laws  of  too  fanguinary  a  nature,) 
the  foreft-laws  having  fallen  into  difufe  ;  and  the  adminiftra- 
tion of  civil  rights  in  the  courts  of  juftice  being  carried  on  in 
a  regular  courfc,  according  to  the  wife  inftitutions  of  king 
Edward  the  firft,  without  any  material  innovations }  all  the 
principal  grievances  introduced  by  the  Norman  conqueft 
feem  to  have  been  gradually  ihaken  off,  and  our  Saxon  con 
ftitution  rcftored,with  confidcrable  improvements :  except  only 
in  the  continuation  of  the  military  tenures,  and  a  few  other 
points,  which  ftill  armed  the  crown  with  a  very  oppreffive 

•  See  pag.  86. 
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and  dangerous  prerogative.  It  is  alfo  to  be  remarked  that 
the  fpirit  of  enriching  the  clergy  and  endowing  religious 
houfes  had  (through  the  former  abufe  of  it)  gone  over  to  fuch 
a  contrary  extreme,  and  the  princes  of  the  houfe  of  Tudor 
and  their  favourites  had  fallen  with  fuch  avidity  upon  the 
fpoils  of  the  church,  that  a  decent  and  honourable  mainte- 
nance was  wanting  to  many  of  the  bifliops  and  clergy.  This 
produced  the  reftraining  ftatutes,  to  prevent  the  alienations 
of  lands  and  tithes  belonging  to  the  church  and  univerfities. 
The  number  of  indigent  perfons  being  alfo  greatly  increafed^ 
by  withdrawing  the  alms  of  the  monaileries,  a  plan  was 
formed  in  the  reign  of  queen  Elizabeth,  more  humane  and 
beneficial  than  even  feeding  and  clothing  of  millions }  by 
affording  them  the  means  (with  proper  induftry)  to  feed  and 
to  clothe  themfelves.  And,  the  farther  any  fubfequent  plans 
for  maintaining  the  poor  have  departed  from  this  inilitution, 
the  more  impra£iicable  and  even  pernicious  their  vifionary 
attempts  have  proved. 

C  433  3  However,  confidering  the  reign  of  queen  Elizabeth  in  a 
great  and  political  view,  we  have  no  reafon  to  regret  many 
fubfequent  alterations  in  the  Eogliih  conflitution.  For, 
though  in  general  (he  was  a  wife  and  excellent  princefs,  and 
loved  her  people  j  though  in  her  time  trade  flouriflied,  riches 
increafed,  the  laws  were  duly  adminiftered,  the  nation  was 
refpe£ied  abroad,  and  the  people  happy  at  home  :  yet,  the 
increafe  of  the  power  of  the  flar -chamber,  and  the  ereftion 
of  the  high  commiflion  court  in  matters  ecclefiaftical,  were 
the  work  of  her  reign.  She  alfo  kept  her  parliament  at  a 
very  awful  diftance  :  and  in  many  particulars  (he,  at  times, 
would  carry  the  prerogative  as  high  as  her  moil  arbitrary 
predeceflbrs.  It  is  true,  (he  very  feldom  exerted  this  preroga- 
tive, fo  as  to  opprefs  individuals  ;  but  ftill  (he  had  it  to  exert : 
and  therefore  the  felicity  of  her  reign  depended  more  on  her 
want  of  opportunity  and  inclination,  than  want  of  power,  to 
play  the  tyrant.  This  is  a  high  encomium  on  her  merit  i  but 
at  the  fame  time  it  is  fufl&ciem  to  (hew,  that  thcfe  were  not 
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thofe  golden  days  of  genuine  liberty  that  we  fonnerly  were 
taught  to  believe  :  for^  furely,  the  true  liberty  of  the  fubjeft 
conHfls  not  fo  much  in  the  gracious  behaviour,  as  in  the 
limited  power  of  the  fovereign. 

The  great  revolutions  that  had  happened,  in  manners  and 
in  property,  had  paved  the  way,  by  imperceptible  yet  fure 
degrees,  for  as  great  a  revolution  in  government :  yet,  while 
that  revolution  was  effedling,  the  crown  became  more  arbi- 
trary than  ever,  by  the  progrefs  of  thofe  very  means  which 
afterwards  reduced  it's  power.  It  is  obvious  to  every  obferver^ 
that,  till  the  clofe  of  the  Lancaftrian  civil  wars,  the  pro- 
perty and  the  power  of  the  nation  were  chiefly  divided 
between  the  king,  the  nobility,  and  the  clergy.  The  commons 
were  generally  in  a  ftate  of  great  ignorance  5  their  perfonal 
wealth,  before  the  extenfion  of  trade,  was  comparatively 
fmall  i  and  the  nature  of  their  landed  property  was  fuch^ 
as  kept  them  in  continual  dependence  upon  their  feodal  lord^ 
being  ufually  fome  powerful  baron,  fome  opulent  abbey, 
or  fometimes  the  king  himfelf .  Though  a  notion  of  general  [[  434  T 
liberty  had  ftrongly  pervaded  and  animated  the  whole  confti- 
tution,  yet  the  particular  liberty,  the  natural  equality,  and 
perfonal  independence  of  individuals,  were  little  regarded  or 
thought  of ;  nay,  even  to  aflert  them  was  treated  as  the  height 
of  fedition  and  rebellion.  Our  anceftors  heard,  with  deteft* 
ation  and  horror,  thofe  fentiments  rudely  delivered,  and 
pufhed  to  molt  abfurd  extremes,  by  the  violence  of  a  Cade- 
and  a  Tyler  5  which  have  fince  been  applauded,  with  a  zeal 
almoft  riling  to  idolatry,  when  foftened  and  recommended 
by  the  eloquence,  the  moderation,  and  the  arguments  of  a^ 
Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the 
progrefs  <rf  religious  reformation,  began  to  be  univerfally difTe- 
minated ;  when  trade  and  navigation  were  fuddenly  carried 
to  an  amazing  extent,  by  the  ufe  of  the  compafs  and  the 
confequent  difcovery  of  the  Indies  v  the  minds  of  men,  thus 
Mm  4  enlightened 
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enlightened  by  fciencc  and  enlarged  by  obfervatlon  and  travel, 
began  to  entertain  a  more  juft  opinion  of  the  dignity  and  rights 
of  mankind.     An  inundation  of  wealth  flowed  in  upon  the 
merchants,  and  middling  rank  ;  while  the  two  great  eftates 
of  the  kingdom,  which  formerly  had  balanced  the  prerogative, 
the  nobility  and  clergy,  were  greatly  impoverifhed  and  weak- 
ened.     The  popifh  clergy,   detefted   in   their  frauds    and 
abufes,  expofed  to  the  refentment  of  the  populace,  and  ftrip- 
ped  of  their  lands  and  revenues,  flood  trembling  for  their 
very  exiftence.    The  nobles,  enervated  by  the  refinements  of 
luxury,   (which  knowledge,  foreign  travel,  and  the  progrefs 
of  the  politer  arts,  are  too  apt  to  introduce  with  themfelves,) 
and  fired  with  difdain  at   being  rivalled  in  magnificence  by 
the  opulent  citizens,  fell  into  enormous  expences }  to  gratify 
which  they  were  permitted,    by  the  policy  of  the  times,   to 
difnpatc  their  overgrown  eftates,  and  alienate  their  antienc 
patrimonies.     This  gradually  reduced  their  power  and  their 
influence  within  a  very  moderate  bound :  while  the  king,  by 
the  fpoil  of  the  monafteries  and  the  great  increafe  of  the 
cuftoms,  grew  rich,  independent,  arid  haughty  :  and  the  com- 
['  42  c  ]  mons  were  not  yet  fenfible  of  the  flrength  they  had  acquired, 
nor  urged  to  examine  it's  extent  by  new  burthens  or  oppref- 
five  taxations,  during  the  fudden  opulence  of  the  exchequer. 
Intent  upon  acquiring  new  riches,  and  happy  in  being  freed 
from  the  infolence  and  tyranny  of  the  orders  more  imme- 
diately above  them,   they  never  dreamed  of  oppofing  the 
prerogative  to  which  they  had  been  fo  little   accuftomed ; 
much  lefs  of  taking  the  lead  in  oppofition,  to  which  by  their 
weight  and  their  property  they  were  now  entitled.    The  latter 
years  of  Henry  the  eighth  were  therefore  the  times  of  the 
greateft  defpotifm  that  have  been  known  in  this  ifland  fincc 
the  death  of  Willam  the  Norman  :  the  prerogative,  as  it  then 
flood  by  common  law,  (and  much  more  when  extended  by 
aft  of  parliament,)  being  too  large  to  be  endured  in  a  land 
of  liberty. 

Queen  Elizabeth,   and  the   intermediate  princes  of  the 
Tudor  line,  had  almcfl  the  (ame  legal  powers,  and  fometimes 
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exerted  them  as  roughly,  as  their  father  king  Henry  the 
eighth.  But  the  critical  fituation  of  that  princcfs  with 
regard  to  her  legitimacy,  her  religion,  her  enmity  with  Spain, 
and  her  jealoufy  of  the  queen  of  Scots,  occafioned  greater 
caution  in  her  condudl.  She  probably,  or  her  able  advifers, 
had  penetration  enough  to  difcern  how  the  power  of  the 
kingdom  had  gradually  fhifted  it's  channel,  and  wifdom 
enough  not  to  provoke  the  commons  to  difcover  and  feel 
their  ftrength.  She  therefore  threw  a  veil  over  the  odious 
part  of  prerogative  j  which  was  never  wantonly  thrown  afide, 
but  only  to  anfwer  fome  important  purpofe :  and,  though  the 
royal  treafury  no  longer  overflowed  with  the  wealth  of  the 
clergy,  which  had  been  all  granted  out,  and  had  contributed 
to  enrich  the  people,  (he  aflced  for  fupplies  with  fuch 
moderation,  and  managed  them  with  fo  much  oeconomy,  that 
the  commons  were  happy  in  obliging  her.  Such,  in  (hort, 
were  her  circumftances,  her  neceflities,  her  wifdom,  and  her 
good  difpofition,  that  *  never  did  a  prince  fo  long  and  fo 
entirely,  for  the  fpace  of  half  a  century  together,  reign  in 
the  afFedions  of  the  people. 

On  the  acceffion  of  king  James  I.,  no  new  degree  of  royal  r  40^  t 
power  was  added  to,  or  exercifed  by  him ;  but  fuch  a  fceptrc 
was  too  weighty  to  be  wielded  by  fuch  a  hand.  The  unrea- 
fonable  and  imprudent  exertion  of  what  was  then  deemed  to 
be  prerogative,  upon  trivial  and  unworthy  occadons,  and 
the  claim  of  a  more  abfolute  power  inherent  in  the  kingly 
office  than  had  ever  been  carried  into  pradlice,  foon  awakened 
the  fleeping  lion.  The  people  heard  with  aftonlftiment  doc- 
trines preached  from  the  throne  and  the  pulpit,  fubverfive  of 
liberty  and  property,  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it 
weakly  and  fallacioufly  fupported :  and  common  reafon 
aflured  them,  that,  if  it  were  of  human  origin,  no  confti- 
tution  could  eftablilh  it  without  power  of  revocation,  no 
precedent  could  fan£tify,  no  length  of  time  could  confirm  it. 
The  leaders  felt  the  pulfe  of  the  nation,  and  found  they  had 
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ability  as  well  as  inclination  to  refill  it:  and  accordingly 
refilled  and  oppofed  it,  whenever  the  pufillanimous  temper  of 
the  reigning  monarch  had  courage  to  put  it  to  the  trial  j  and 
they  gained  fome  little  vi£lories  in  the  cafes  of  concealments^ 
monopolies,  and  the  difpenfing  power.  In  the  mean  time, 
very  little  was  done  for  the  improvement  of  private  juftice, 
except  the  abolition  of  fan£luaries,  and  the  extenfion  of  the 
bankrupt  laws,  the  limitation  of  fuits  and  adions,  and  the 
regulating  of  informations  upon  penal  (latutes.  For  I  can- 
not clafs  the  laws  againfl  witchcraft  and  conjuration  under 
the  head  of  improvements ;  nor  did  the  difpute  between 
lord  Ellefmere  and  fir  Edward  Coke,  concerning  the  powers 
of  the  court  of  chancery,  tend  much  to  the  advancement  of 
jujdice. 

Indeed  when  Charles  the  firft  fucceeded  to  the  crown  of 
his  father,  and  attempted  to  revive  fome  enormities,  which 
had  been  dormant  in  the  reign  of  king  James,  the  loans  and 
benevolences  extorted  from  the  fubjedl,  the  arbitrary  impri- 
fonments  for  refufal,  the  exertion  of  martial  law  in  time  of 
peace,  and  other  domellic  grievances,  clouded  the  morning  of 
C  437  ]  ^^t  mifguided  prince's  reign ;  which,  though  the  noon  of  it 
began  a  little  to  brighten,  at  lad  went  down  in  blood,  and  left 
the  whole  kingdom  in  darknefs.  It  mud  be  acknowledged  that> 
by  the  petition  of  right,  enaded  to  abolifli  thefe  encroach- 
ments, the  Englifh  conftitution  received  great  alteration  and 
improvement.  But  there  ftill  remained  the  latent  power  of 
the  foreft-laws,  which  the  crown  mod  unfeafonably  revived. 
The  legal  jurifdi£lion  of  the  ftar-chamber  and  high  commif- 
Con  courts  was  extremely  great ;  though  their  ufurped 
authority  was  ftill  greater.  And  if  we  add  to  thefe  the  dif- 
ufe  of  parliaments,  the  ill-timed  zeal  and  defpotic  proceed- 
ings of  the  ecclefiaftical  governors  in  matters  of  mere  indif- 
ference, together  with  the  arbitrary  levies  of  tonnage  and 
poundage,  ftiip-money,  and  other  proje^s,  we  may  fee 
grounds  moft  amply  fufficient  for  feeking  redrefs  in  a  \cgtX 
conftitutional  way.    This  rcdrcfs,  when  fought,  was  alfa 

con- 
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conftltutlonally  given :  for  all  thefe  oppreffions  were  actually 
aboliftied  by  the  king  in   parliament,  before  the  rebellion 
broke  out,  by  the  feveral  ftatutes  for  triennial  parliaments, 
for  abolifliing  the  ftar-chamber  and  high  commiflion  courts, 
for  afcertaining  the  extent  of  forefts  and  foreft-laws,  for 
renouncing  {hip-money  and  other  exadiions,  and  for  giving  up 
the  prerogative  of  knighting  the  king's  tenants  in  capite  in 
confequence  of  their  feodal   tenures;    though  it  mud  be     • 
acknowledged  that  thefe  concelBons  were  not  made  with  fo 
good  a  grace,  as  to  conciliate  the  confidence  of  the  people* 
Unfortunately,  either  by  his  own  mifmanagement,  or  by  the 
arts  of  his  enemies,  the  king  had  loft  the  reputation  of  fin- 
cerity  ;  which  is  the  greateft  unhappinefs  that  can  befal  a 
prince.  Though  he  formerly  had  ftrained  his  prerogative,  not 
only  beyond  what  the  genius  of  the  prefent  times  would  bear, 
but  alfo  beyond  the  examples  of  former  ages,  he  had  now 
confented  to  reduce  it  to  a  lower  ebb  than  was  confiftent  with 
monarchical  government.  A  condudt  fo  oppofite  to  his  temper 
and  principles,  joined  with  fome  rafh  a£l:ions  and  unguarded 
cxpreflions,  made  the  people  fufpeft  that  this  condefcenfion 
was  merely  temporary.     Fluihed  therefore  with  the  fuccefs 
they  had  gained,  fired  with  refentment  for  pafl:  oppreflions, 
and  dreading  the  confequences  if  the  king  (hould  regain  his  r  ^^8  ] 
power,  the  popular  leaders  (who  in  all  ages  have  called  them- 
felves  the  people)  began  to  grow  infolent  and  ungovernable ; 
their  infolencc  foon  rendered  them  defperate  :  and  defpair  at 
length  forced  them  to  join  with  a  fet  of  military  hypocrites 
and  enthufiafts,  who  overturned  the  church  and  monarchy, 
and  proceeded  with  deliberate  folemnity  to  the  trial  and  mur- 
der gf  their  fovereign. 

I  PASS  by  the  crude  and  abortive  fchemes  for  amending 
the  laws  in  the  times  of  confufion  which  followed ;  the  moft 
promifiug  and  fenfible  whereof  (fuch  as  the  eftablifhment  of 
new  trials,  the  abolition  of  feodal  tenures,  the  a£t  of  navi- 
gation, and  fome  others)  were  adopted  in  the 
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V.  Fifth  period,  which  I  am  next  to  mention,  viz.  after 
the  rcftoration  of  king  Charies  II.  Immediately  upon  which, 
the  principal  remaining  grievance,  the  dodirine  and  confc- 
quences  of  military  tenures,  were  taken  away  and  abolifhed, 
except  in  the  inftance  of  corruption  of  inheritable  blood, 
upon  attainder  of  treafon  and  felony.  And  though  the 
monarch,  in  whofe  perfon  the  regal  government  wasreftored, 
and  with  it  our  antient  conftitution,  deferves  no  commend- 
ation from  pofterity,  yet  in  his  reign,  (wicked,  fanguinary, 
and  turbulent  as  it  was,)  the  concurrence  of  happy  circum- 
ftances  was  fuch,  that  from  thence  we  may  date  not  only  the 
re-eftabli{hment  of  our  church  and  monarchy,  but  alfo  the 
complete  reftitution  of  £ng!i;{h  liberty,  for  the  firft  time 
fince  it's  total  abolition  at  the  conqueft.  For  therein  not  only 
thefe  flavilh  tenures,  the  badge  of  foreign  dominion,  with  all 
their  opprcffive  appendages,  were  removed  from  incumbering 
the  eHiates  of  the  fubjedl: ;  but  alfo  an  additional  fecurity  of 
his  perfon  from  imprifonment  was  obtained  by  that  great 
bulwark  of  our  conftitution,  the  habeas  corpus  aft.  Thefe 
two  ftatutes,  with  regard  to  our  property  and  perfons,  form 
a  fecond  magna  carta,  as  beneficial  and  efFe£tual  as  that  of 
Running-Mead.  That  only  pruned  the  luxuriances  of  the 
feodal  fyftem  ',  but  the  ilatute  of  Charles  the  fecond  cxtir- 
t  439  1  P**^^  *^^  •''*  flaveries  ;  except  perhaps  in  copyhold  tenure  ; 
and  there  alfo  they  are  now  iik  great  meafure  enervated  by 
gradual  cuftom,  and  the  interpofition  of  our  courts  of  juilice. 
Magna  carta  only,  in  general  terms,  declared,  that  no  man 
(hall  be  imprifoned  contrary  to  law  :  the  habeas  corpus  aft 
points  him  out  effeftual  means,  as  well  to  releafe  himfelf, 
though  committed  even  by  the  king  in  council,  as  to  punKh 
all  thofe  who  (hall  thus  unconftitutionally  mifufe  him. 

To  thefe  I  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption ;  the  (latute  for  holding  trien- 
nial parliaments ',  the  ted  and  corporation  afts,  which  fecure 
both  our  civil  and  religious  liberties  j  the  abolition  of  the 
writ  de  baerrtico  comburendo  ;  the  ftatute  of  frauds  and  perju- 
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ries,  a  great  and  neceflary  fecurity  to  prirate  property  \  the 
ftatute  for  diftribution  of  inteftates'  eftates,  and  that  of 
amendments  and  jeofailsi  which  cut  oflF  tholfe  fuperfluous 
niceties  which  fo  long  had  difgraced  our  courts ;  together  with 
many  other  wholefome  adls  that  were  pafled  in  this  reign, 
for  the  benefit  of  navigation  and  the  improvement  of  foreign 
commerce  :  and  the  whole,  when  we  likewife  confider  the 
freedom  from  taxes  and  armies  which  the  fubje£t  then 
enjoyed,  will  be  fufficient  to  demonftrate  this  truth,  "  that 
**  the  conftitution  of  England  had  arrived  to  it's  full  vigour, 
**  and  the  true  balance  between  liberty  and  prerogative  wa$ 
*'  happily  eftablifhed  by  law,  in  the  reign  of  king  Charles 
«  the  fecond." 

It  is  far  from  my  intention  to  palliate  or  defend  many  very         ' 
iniquitous  proceedings,  contrary  to  all  law,  in  that  reign, 
through  the  artifice  of  wicked  politicians,  both  in  and  out  of 
employment.     What  feems  inconteftible  is  this  ;  that  by  the  * 

law  ™,  as  it  then  flood,  (notwithftanding  fome  invidious,  nay 
dangerous,  branches  of  the  prerogative  hath  fince  been  lopped 
off,  and  the  reft  more  clearly  defined,)  the  people  had  as  large  r  ..q  -i 
a  portion  of  real  liberty  as  is  confiftent  with  a  fiate  of  fociety ; 
and  fufficient  power,  refiding  in  their  own  hands,  to  afTert 
and  preferve  that  liberty,  if  invaded  by  the  royal  prerogative. 
For  which  I  need  but  appeal  to  the  memorable  cataftrophe  of 
the  next  reign.  For  when  king  Charles's  deluded  brother 
attempted  to  enflave  the  nation,  he  found  it  was  beyond  his 
power :  the  people  both  could,  and  did,  rcfift  him ;  and,  in 
confequence  of  fuch  refiftance,  obliged  him  to  quit  his  en- 
terprife  and  his  throne  together.  Which  introduces  us  to  the 
lafl:  period  of  our  legal  hiftory  ;■  vi%» 

VI.  From  the  revolution  in  1688  to  the  prefent  time.    In 
this  period  many  laws  have  pafled  j  as  the  bill  of  rights,  the 

"•  The   point  of  time    at  which   I  pafTed,  and  that  for  licenHng  the  prefs 

would  chufe  to  fix  this  theoretical  per-  had  expired ;   though  the  year*  which 

fedion  of  our  public  law,  is  in  the  year  immediately  followed  it  were  rimes  of 

J  679;  after  the  babtat  corptu  aft  was  great  frafiital  oppreflion. 

toleration- 
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toIeratlon-a£l;i  the  a£l  of  fettlement  with  it's  conditions,  the 
z€t  for  uniting  England  with  Scotland^  and  fome  others : 
which  have  afierted  our  liberties  in  more  clear  and  emphatical 
terms ;  have  regulated  the  fucceffion  of  the  crown  by  par- 
liament, as  the  exigencies  of  religious  and  civil  freedom 
required  ;  have  confirmed,  and  exemplified,  the  do£trine  of 
refiftance,when  the  executive  magiftrate  endeavours  to  fubvert 
the  confiitution  j  have  maintained  the  fuperiority  of  the  laws 
above  the  king,  by  pronouncing  his  difpenfing  power  to  be 
illegal ;  have  indulged  tender  confciences  with  every  religious 
liberty,  confident  with  the  fafety  of  the  ftate ;  have  eftabliflied 
triennial,  fince  turned  into  feptennial,  ele£lions  of  members  to 
ferve  in  parliament ;  have  excluded  certain  officers  from  the 
houfe  of  commons ;  have  reftrained  the  king's  pardon  from 
obfiruiSling  parliamentary  impeachments ;  have  imparted  to 
all  the  lords  an  equal  right  of  trying  their  fellow-peers ;  have 
regulated  trials  for  high  treafon  ;  have  a^orded  our  pofterity 
a  hope  that  corruption  of  blood  may  one  day  be  abolifhed 
and  forgotten ;  have  (by  the  defire  of  his  prefent  majefty) 
fet  bounds  to  the  civil  lift,  and  placed  the  adminiftration  of 
that  revenue  in  hands  that  are  accountable  to  parliament; 
and  have  (by  the  like  defire)  made  the  judges  completely- 
independent  of  the  king,  his  minifters,  and  his  fuccefibrs. 
Tet,  though  thefe  provifions  have,  in  appearance  and  nomi- 
r  441  1  nally,  reduced  the  ftrength  of  the  executive  power  to  a  much 
lower  ebb  than  in  the  preceding  period  ;  if  on  the  other  hand 
we  throw  into  the  oppofite  fcale  (what  perhaps  the  immode- 
rate reduftion  of  the  antient  prerogative  may  have  rendered 
in  fome  degree  neceflary)  the  vaft  acquifition  of  force,  arifing 
from  the  riot-ad^,  and  the  annual  expedience  of  a  ftanding 
army ;  and  the  vaft  acquifition  of  perfonal  attachment,  arifing 
from  the  magnitude  of  the  national  debt,  and  the  manner  of 
levying  thofe  yearly  millions  that  are  appropriated  to  pay  the 
intereft ;  we  ihall'  find  that  the  crown  has,  gradually  and 
imperceptibly,  gained  almoft  as  much  in  influence  as  it  has 
apparently  loft  in  prerogative. 
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The  chief  alterations  of  moment  (for  the  time  would 
fail  me  to  defcend  to  minutia)  In  the  admlniftration  of  private 
juftlce  during  this  period,  are  the  folemn  recognition  of  the 
law  of  nations  with  refpeft  to  the  rights  of  embaffadors: 
the  cutting  off,  by  the  ftatute  for  the  amendment  of  the  law, 
a  vaft  number  of  excrefcences,  that  in  procefs  of  time  had 
fprung  out  of  the  practical  part  of  it :  the  prote^iion  of  cor- 
porate rights  by  the  improvements  in  writs  of  mandamus ,  and 
informations  in  nature  of  quo  warranto :  the  regulations  of 
trials  by  jury,  and  the  admitting  witneffes  for  prifoners  upon 
oath :  the  farther  reftraints  upon  alienation  of  lands  in  mort- 
main: the  annihilation  of  the  terrible  judgment  oi peine jort 
et  dure :  the  extenfion  of  the  benefit  of  clergy,  by  abolifliing 
the  pedantic  criterion  of  reading  :  the  counterbalance  to 
this  mercy,  by  the  vaft  increafe  of  capital  puniftimcnt :  the 
new  and  effectual  methods  for  the  fpeedy  recovery  of  rents : 
the  improvements  which  have  been  made  in  ejeftments  for 
the  trying  of  titles :  the  introdu^ion  and  eftablifliment  of 
paper-credit,  by  indorfemenls  upon  bills  and  notes,  which 
have  ftiewn  the  legal  poffibility  and  convenience  (which  our 
anceftors  fo  long  doubted)  of  alfignlng  a  cho/e  in  aBion :  the 
tranflation  of  all  legal  proceedings  into  the  Englifli  language  : 
the  ereftion  of  courts  of  confcience  for  recovering  fmall 
debts,  and  (which  is  much  the  better  plan)  the  reformation 
of  county  courts :  the  great  fyftem  of  marine  jurifprudence, 
of  which  the  foundations  have  been  laid,  by  clearly  deve-  [  442  T 
loping  the  principles  on  which  policies  of  infurance  are 
founded^  and  by  happily  applying  thofe  principles  to  parti- 
cular cafes :  and,  laftly,  the  liberality  of  fentiment,  which 
(though  late)  has  now  taken  poffefllon  of  our  courts  of  com- 
mon law,  and  induced  them  to  adopt  (where  fads  can  be 
clearly  afcertained)  the  fame  principles  of  redrefs  as  have 
prevailed  in  our  courts  of  equity,  from  the  time  that  lord 
Nottingham  prefided  there ;  and  this,  not  only  where  fpc- 
cially  empowered  by  particular  ftatutes,  (as  in  the  cafe  of 
bonds,  mortgages,  and  fet-offs,)  but  by  extending  the  reme- 
dial influence  of  the  equitable  writ  of  trefpafs  on  the  cafe, 
1 1  according 
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according  to  it's  primitive  inftitution  by  king  Edward  the 
firft,  to  almoft  every  inftance  of  injufticc  not  remedied  by 
any  other  procefs.  And  thefe,  I  think,  are  all  the  material 
alterations  that  have  happened  with  refpe^  to  private  juftice 
in  the  courfe  of  the  prefent  century. 

Thus  therefore,  for  the  amufement  and  inftrudiion  of  the 
iludent,  I  have  endeavoured  to  delineate  fome  rude  outlines  of 
a  plan  for  the  hiftory  of  our  laws  and  liberties  \  from  their  firft: 
rife,  and  gradual  progrefs,  among  our  Britifh  and  Saxon  an- 
ccftors,  till  their  total  eclipfe  at  the  Norman  conqueft  i  from 
which *they  have  gradually  emerged,  and  rifen  to  the  perfec- 
tion they  now  enjoy,  at  diiFerent  periods  of  time.  We  have 
feen,  in  the  courfe  of  our  inquiries,  in  this  and  the  former 
volumes,  that  the  fundamental  maxims  and  rules  of  the  law, 
which  regard  the  rights  of  perfons,  and  the  rights  of  things, 
the  private  injuries  that  may  be  offered  to  both,  and  the 
crimes  which  afFe£l  the  public,  have  been  an«l  are  every  day 
improving,  and  are  now  fraught  with  the  accumulated  wifdom 
of  ages:  that  the  forms  of  admintftering  judice  came  to 
perfection  under  Edward  the  firfl ;  and  have  not  been  much 
varied,  nor  always  for  the  better,  fince :  that  our  religious 
liberties  were  fully  eftablilhed  at  the  reformation :  but  that 
the  recovery  of  our  civil  and  political  liberties  was  a  work 
of  longer  time ;  they  not  being  thoroughly  and  completely 
regained,  till  after  the  refloration  of  king  Charles,  nor  fully 
and  explicitly  acknowledged  and  defined,  till  the  sera  of  the 
t  443  3  ^*PPy  revolution.  Of  a  conflitution,  fo  wifely  contrived, 
fb  ftrongly  raifed,  and  fo  highly  finiflied,  it  is  hard  to  fpeak 
with  that  praife,  which  is  juftly  and  feverely  it's  due  : —  the 
thorough  and  attentive  contemplation  of  it  will  furnifh  it's 
beft  panegyric.  It  hath  been  the  endeavour  of  thefe  commen- 
taries, however  the  execution  may  have  fucceeded,  to  examine 
it's  folid  foundations,  to  mark  out  it's  extenfive  plan,  to 
explain  the  ufe  and  diftribution  of  it's  parts,  and  from  the 
harmonious  concurrence  of  thofe  feveral  parts,  to  demonftratc 
the  elegant  proportion  of  the  whole.  We  have  taken  occafion 
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to  admire  at  every  turn  the  noble  monuments  of  antlent  fim- 
plicity,  and  the  more  curious  refinements  of  modern  art.  Nor 
have  it's  faults  been  concealed  from  view  j  for  faults  it  has, 
left  we  (hould  be  tempted  to  think  it  -of  more  than  human 
ftrudiure ;  defe<fls,  chiefly  arifing  from  the  decays  of  time, 
or  the  rage  of  unfkilful  improvements  in  later  ages.  To  fuf- 
tain,  to  repair,  to  beautify  this  noble  pile,  is  a  charge  in- 
trufted  principally  to  the  nobility,  and  fuch  gentlemen  of  the 
kingdom  as  are  delegated  by  their  country  to  parliament* 
The  proteftion  of  the  Liberty  of  Britain  is  a  duty 
which  they  owe  to  themfelves,  who  enjoy  it  j  to  their  an- 
ceftors,  who  tranfmitted  it  down ;  and  to  their  pofterity, 
who  will  claim  at  their  hands  this,  the  beft  birthright,  and 
nobleft  inheritance  of  mankind. 


THE  END  OF  THE  FOURTH  BOOK. 
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$  1.  Record  of  an  Indiament  and  Conviaion  of  Murder,  a 
the  AJfxfes. 

Warwickfliire,  \  ijtt®    x^  remembered,    that,    at    the    general  Seffion  of 

to  wit.  3    ^^  feffion  of  the  lord  the  king  of  oyer  and  oyer  vnii  ur- 

terminer,  holden  at  Warwick  in  and  for  the  faid  county  of  War-  '»'««■• 
wick,  on  Friday  the  twelfth  day  of  March  in  the  fecond  year 
of  the  reign  of  the  lord  George  the  third  new  king  of  Great 
Britain,  before  Sir  Michael  Fofter,  knight,  one  of  the  juftices 
of  the  faid  lord  the  king  affigned  to  hold  pleas  before  the  king 
himfelf.  Sir  Edward  Clive,  knight,  one  of  the  juftices  of  the 
faid  lord  the  king,  of  his  court  of  common  bench,  and  others 
their  fellows,  juftices  of  the  faid  lord  the  king,  afEgned  by 
letters  patent  of  the  faid  lord  the  king,  under  his  great  feal  of 
Great  Britain,  made  to  them  the  aforefaid  juftices  and  others  Commifllon 
and  any  two  or  more  of  them,  (whereof  one  of  them  the  faid  of 
Sir  Michael  Fofter  and  Sir  Edward  Clive,  the  faid  lord  the  king 
would  have  to  be  one,)  to  inquire  (by  the  oath  of  good  and 
lawful  men  of  the  county  aforefaid,  by  whom  the  truth  of  the 
matter  might  be  the  better  known,  and  by  other  ways,  methods, 
and  means,  whereby  they  could  or  might  the  better  know,  as 
well  within  liberties  as  without)  more  fully  the  truth  of  all 
treafons,  mifprifions  of  treafons,  infurreftions,  rebellions,  coun- 
terfeitings,  clippings,  waftiings,  falfe  coinings,  and  other  falfi'^ 
ties  of  the  monies  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatfoever  ;  and  of  all  murders,  felonies,  manflaugh- 
ters,  killings,  burglaries,  rapes  of  women,  unlawful  meetings 
and  conventicles,  unlawful  uttering  of  words,  unlawful  affem- 
blies,  mifprifions,  confederacies,  falfe  allegations,  trefpaffes, 
riots,  routs,  retentions,  efcapes,  contempts,  falfities,  negli- 
gences,  concealments,   maintenances,    oppreflions,  champarties, 
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deceits,  and  all  other  xnifdeeds,  offences,  and  injuries  whatfo- 
ever,  and  alfo  the  acceflbries  of  the  fame,  within  the  county 
aforefaid,  as  well  within  liberties  as  without,  by  whomfoever 
and  howfoever  done,  had,  perpetrated,  and  committed,  and  by 
whom,  to  whom,  when,  how,  and  in  what  manner ;  and  of  all 
other  articles  and  circumftances  in  the  faid  letters  patent  of  the 
faid  lord  the  king  fpecified,  the  premifes  and  every  or  any  of 
oyenndter'  them  howfoever  concerning  ;  and  for  this  time  to  hear  and  de- 
niner,  termine  the  faid  treafons  and  other  the  premifes,  according  to 

and  of  the    ^he  law  and  cuftom  of  the  realm  of  England  ;  and  alfo  keepers 
peace.  ^£  ^^^  peace,  and  juftices  of  the  faid  lord  the  king,  affigned  to 

hear  and  determine  divers  felonies,  trefpafles  and  other  mifde- 
Grand  Jury,  mefnors  committed  within  the  county  aforefaid,  by  the  oath  of 
Sir  James  Thomfon,  baronet,  Charles  Roper,  Henry  Dawes, 
Peter  Wilfon,  Samuel  Rogers,  John  Dawfon,  James  Phihps, 
John  Mayo,  Richard  Savage,  William  Bell,  James  Morris, 
Lawrence  Hall,  and  Charles  Carter,  Efquires,  good  and  lawful 
,  men  of  the  county  aforefaid,  then  and  there  impannelled,  fvvorn, 

and  charged  to  inquire  for  the  faid  lord  the  king  and  for  the 
Indiflment.  body  of  the  faid  county,  it  is  prefented,  that  Peter  Hunt,  late  of 
the  parifli  of  Lighthorne  in  the  faid  county,  gentleman,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
feduced  by  the  inftigation  of  the  devil,  on  the  fifth  day  of  March 
in  the  faid  fecond  year  of  the  reign  of  the  faid  lord  the  king,  at 
the  parifh  of  Lighthonie  aforefaid,  with  force  and  arms,  in  and 
upon  one  Samuel  Collins,  in  the  peace  of  God  and  of  the  faid 
lord  the  king,  then  and  there  being,  felonioufly,  wilfully,  and  of 
his  malice  aforethought,  did  make  an  affault ;  and  that  the  faid 
Peter  Hunt  with  a  certain  drawn  fword,  made  of  iron  and  fleel, 
of  the  value  of  five  fhillings,  which  he  the  faid  Peter  Hunt 
in  his  right  hand  then  and  there  had  and  held,  him  the  faid 
Samuel  Collins,  in  and  upon  the  left  fide  of  the  belly  of  him  the 
faid  Samuel  Collins  then  and  there  felonioufly,  wilfully,  and  of 
his  malice  aforethought,  did  ftrike,  thruft,  flab,  and  penetrate ; 
giving  unto  the  faid  Samuel  Collins,  then  and  there,  with  the 
fword  drawn  as  aforefaid,  in  and  upon  the  left  fide  of  the  belly 
of  him  the  faid  Samuel  CoUins,  one  mortal  wound  of  the  breadth 
of  one  inch,  and  the  depth  of  nine  inches  j  of  which  faid  mor- 
tal wound  he  the  faid  Samuel  Collins,  at  the  parifh  of  Light- 
•horne  aforefaid  in  the  faid  county  of  Warwick,  from  the  faid 
fifth  day.:  of  March  iu  the  year  -aforefaid  until  the  feventh  day 
(of  the  fame  month  in  the  fame  year,  did  languifh,  and  languiih- 
-ing  did  live ;  on  which  faid  feventh  day  of  March  in  the  year 
-aforefaid,  the  faid  Samuel  CoUins  at  the  parifh  of  Lighthorne 
aforefaid,  iu  the  county  aforefaid,  of  the  faid  mortal  wound  did 
die  ;  and  fo  the  jurors  aforefaid,  upon  their  oatli  aforefaid,  do  fay 
that  the  faid  Peter  Hunt  him  the  faid  Samuel  Collins,  in  manner 
and  form  aforefaid,  felonioufly,  wilfully,  and  of  his  malice  afore- 
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thought,  did  kill  and  murder,  againft  the  peace  of  the  faid  lord 
the  now  king,  his  crown  and  dignity,      ^^tiaxptm  the  fhenS  Capias. 
of  the  county  aforefaid  is  commanded,  that  he  omit  not  for  any 
liberty  in  his  bailiwick,  but  that  he  take  the  faid  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick  and  him  fafely  keep  to  anfwer 
to  the  felony  and  murder  whereof  he  itands  indifted.     2I23f)ic|)  faidSeffion  of 
indidment  the  faid  juflices  of  the  lord  the  king  above-named,  g*ol<^s^'- 
afterwards,  to  wit,  at  the  delivery  of  the  gaol  of  the  faid  lord  the  '^'^^'■^' 
king,  holden  at  Warwick  in  and  for  the  county  aforefaid,  on 
Friday  the  fixth  day  of  Auguft  in  the  faid  fecond  year  of  the 
reign    of  the  faid  lord   the  king,  before  the  right  honourable 
William  lord  Mansfield,  chief  juftice  of  the  faid  lord  the  king, 
afligned  to  hold  pleas  before  the  king  himfelf,  Sir  Sydney  Staf- 
ford Smythe,  knjglit,  one  of  the  barons  of  the  exchequer  of  the 
faid  lord  the  king,  and  others  their  fellows,  juftices  of  the  faid 
lord  the  king,  afligned  to  deliver  his  faid  gaol  of  the  county  afore- 
faid of  the   prifoners   therein    being,  by  their  proper  hands  to 
deliver  here  in  court  of  record  in  form  of  the  law  to  be  deter- 
mined.    anD  aftcrtoarli0,  to  wit,  at  the  fame  delivery  of  the  gaol  Arrai?n- 
of  the  faid  lord  the  king,  of  his  county  aforefaid,  on  the  faidment. 
Friday  the  fixth  day  of  Auguft,  in  the  faid  fecond  year  of  the 
reign  of  the  faid  lord  the  king,  before  the  faid  juftices  of  the  lord 
,the  king  laft  above-named  and  others  their  fellows  aforefaid,  here 
cometh  the  faid  PeterHunt,  under  the  cuftody  of  William  Browne, 
cfquire,  flieriff  of  the  county  aforefaid,  (in  whofc  cuftody  in  the 
gaol  of  the  county  aforefaid,  for  the  caufe  aforefaid,  he  had  been 
before  committed, )  being  brought  to  the  bar  here  in  his  proper 
perfon  by  the  faid  IherifF,  to  whom  he  is  here  alfo  commited :  anTJ 
forthwith   being  demanded  concerning  the  premifes  in  the  faid 
indiftraent  above  fpecified  and  charged  upon  him,  how  he  willFIea  5  not 
acquit  himfelf  thereof,  he  faith  that  he  is  not  guilty  thereof;  andg"''ty« 
thereof  for   good  and  evil  he   puts  himfelf  upon  the  country  j'""^* 
SlnlJ  John  Blencowe,  efquire,  clerk  of  the  aflizes  for  the  county 
aforefaid,  who   profecutes   for   the  faid  lord  the  king    in    this  yenhe. 
behalf,  doth  the  like  :  ^IjerefotC  let  a  jury  thereupon  here  imme- 
diately come   before  the  iaid  juftices  of  the  lord  the  king  laft 
above-mentioned,  and  others  their  fellows  aforefaid,  of  free  and 
lawful  men  of  the  neighbourhood  of  the  faid  parifh  of  Light- 
horne  in  the  county  of  Warwick  aforefaid,  by  whom  the  truth 
of  the  matter  may  be  the  better  known,  and  who  are  not  of  kin 
to  the  faid  Peter  Hunt,  to  recognize  upon  their  oath,  whether 
the  faid  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the    - 
indiftment  aforefaid  above  fpecified,  or  not  guilty  ;    becaufe  as  • 
well  the  faid  John  Blencowe,  who  profecutes  for  the  faid  lord 
the  king  in  this  behalf,  as  the  faid  Peter  Hunt,  have  put  them- 
felves  upon  the  faid  jury.     And  the  jurors  of  the  faid  jury  by  the 
faid   ftieriff  for   this  purpofe  impannelled  and  returned,  to  wit, 
David  Williams,  John  Smith,  Thomas  Home,  Charles  Nokes, 
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Verdia; 
guilty  of 
murder. 


Judgment 
of  death, 


and  dif- 
feftion. 


Richard  May,  Walter  Duke,  Matthew  Lion,  James  White, 
William  Bates,  Oliver  Green,  Bartholomew  Nafh,  and  Henry 
Long,  being  called,  come ;  who  being  elefted,  tried,  and 
fwoiTi,  to  fpeak  the  truth  of  and  concerning  the  premifes,  upon 
their  oath  fay,  tfjat  the  faid  Peter  Hunt  is  guilty  of  the  felony 
and  murder  aforefaid,  on  him  above  charged  in  the  form  afore- 
faid  as  by  the  indidtment  aforefaid  is  above  fuppofed  againft 
him  ;  and  that  the  faid  Peter  Hunt  at  the  time  of  committing  the 
faid  felony  and  murder,  or  at  any  time  fince  to  this  time,  had 
not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the 
faid  county  of  Warwick,  or  elfewhere,  to  the  knowledge  of  the 
faid  jurors.  And  upon  this  it  is  forthwith  demanded  of  the  faid 
Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  wherefore 
the  faid  jullices  here  ought  not  upon  the  premifes  and  vcrdift 
aforefaid  to  proceed  to  judgment  and  execution  againft  him  : 
who  nothing  farther  faith,  unlefs  as  he  before  had  faid.  S^^eie^ 
upon,  all  and  Angular  the  premifes  being  feen,  and  by  the  faid 
juftices  here  fully  underftood,  it  id  confilieretJ  by  the  court  here, 
that  the  faid  Peter  Hunt  be  taken  to  the  gaol  of  the  faid  lord  the 
king  of  the  faid  county  of  Warwick,  from  whence  he  came,  and 
from  thence  to  the  place  of  execution  on  Monday  now  next  en- 
fuing,  being  the  ninth  day  of  this  inftant  Auguft,  and  there  be 
hanged  by  the  neck  until  he  be  dead ;  and  that  afterwards  his 
body  be  diffefted  and  anatomized. 


Verdia;  — 
not  guilty  of 
murder  ; 
guilty  of 
wianflaugb- 
ter. 


Clergy 
prayed. 
Judgment 
to  be  burned 
in  the  hand, 
and  deli- 
vered. 


§  2.  ConvlQion  of  Manflaughter, 

— —  upon  their  oath  fay,  that  the  faid  Peter  Hunt  is  not 
guilty  of  the  murder  aforefaid,  above  charged  upon  him  ;  but  that 
the  faid  Peter  Hunt  is  guilty  of  the  felonious  flaying  of  the  afore- 
faid Samuel  Collins ;  and  that  he  had  not  nor  bath  any  goods  or 
chattels,  lands  or  tenements,  at  the  time  of  the  felony  and  mart- 
flaughter  aforefaid,  or  ever  afterwards  to  this  time  to  the  know- 
ledge of  the  faid  jurors.  And  immediately  it  is  demanded  of  the 
faid  Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay  where- 
fore the  faid  juftices  here  ought  not  upon  the  premifes  and  ver- 
dift  aforefaid  to  proceed  to  judgment  and  execution  againft  him  : 
tD|>0  iSAtif  that  he  is  a  clerk,  and  prayeth  the  benefit  of  clergy  to 
be  allowed  him  in  this  behalf.  2ISJ!}eteupon,  all  and  flngular 
the  premifes  being  feen,  ana  by  the  faid  juftices  here  fully  un- 
derftood, it  ia  confiHereU  by  the  court  here,  that  the  faid  Peter 
Hunt  be  burned  in  his  left  hand,  and  delivered.  And  imme- 
diately he  is  burned  in  his  left  hand,  and  is  delivered,  according 
to  the  form  of  the  ftatute. 
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§  3.  Entry  of  a  Trial  inftanter  in  the  Court  of  Kittg*s  Bench, 
upon  a  collateral  IJfue ;  and  Rule  of  Court  for  Execution 
thereon. 

Miphaelmas  term,  in   the   fixth  year  of  the   reign  of  king 
George  the  third. 


ICeot ;  The  King       "1      IS^C  priloner  at  the  bar  being  brought 
againft  >    into  this   court  in  cuftody  of  the  fheriff 

Thomas  Rogers.     J    of   ^^  county    of  Suffex  by  virtue  of 
his  raajefty's   writ  of  habecu  corpus,  it  i0  OtBeieB,  that  the  faid  Habeas  cor— 
writ  and   the  return   thereto  be  filed.     Sntl  it  appearing  by  a  fi"'- 
certain   record  of  attainder,  which  hath  been  removed  into  this    ^'^° '.  ° 
court  by  his  majefty's  writ  of  certiorari,  that  the  prifoner  at  the  jegj . 
bar  ftands    attainted,    by     the    name   of    Thomas    Rogers,    of 
felony  for  a  robbery    on  the    highway,    and   the   faid  prifoner  for  felony 
at  the  bar  having   heard   the  record  of  the  faid   attainder  now  and  robbery. - 
read  to  him,  is   now  afked   by  the    court  here,  what  he  hath  ^^'^^"^f 
to  fay  for  himfelf,  why  the  Court  here  (hould   not  proceed  to  hecan^Tavin 
award  execution  againft  him   upon  the   faid   attainder  ?  f)e    for  bar  of  exe- 
plea  faith,  that  he  is  not  the  fame  Thomas  Rogers  in  the  faid  cution. 
record    of   attainder  named,  .  and  againft  whom  judgment  was  P'ea ;  not 
pronounced  :    and   this  he   i&  ready   to   verify   and  prove,  ^c.  "^^J^^^ 
^0  which    faid   plea   the  honourable    Charles    Yorke,    efquire,  Rgp°J^*at;on 
attorney-general   of  our  prefent    fovereign   lord    the  king,  who 
for  our  faid  lord  the  king  in  this  behalf  profecnteth,  being  now 
prefent  here  in   court,,  and  having  heard  what  the  faid  prifoner 
at  the  bar  hath  now  alleged,  for  our  faid  lord  the  king  by  way  averring 
of  reply   faith,  that  the  faid  prifoner  now  here  at  the  bar  is  the  ^*'*'  ^^  '*• 
fame  Thomas  Rogers  in  the  faid  record  of  attainder  named,  and 
againft  whom  judgment  was  pronounced  as  aforefaid ;  and  this  IfTue  joined, 
he  prayeth  may  be  inquired  into  by  the  country  ;  and  the  faid  ^■f'">« 
prifoner  at  the  bar   doth  the  like :  ^ijerefore  let  a  jury  in  this  awarded 
behalf  immediately  come  here   into  court,  by   whom  the  truth  infanter. 
of  the  matter  will  be  the  better  known,  and  who  have  no  affinity 
to  the  faid  prifoner,  to  try  upon  their  oath,  whether  the  faid 
prifoner  at   the  bar  be  the    fame   Thomas   Rogers  in  the  faid 
record  of  attainder  named,  and  againft  whom  judgment   was  fo 
pronounced  as  aforefaid  or  not :  becaufe  as  well  the  faid  Charles 
Yorke,  efquire,  attorney-general  of  our  faid  lord  the  king,  who 
for  our   faid  lord  the  king  in  this  behalf  profecutes,  as  the  faid 
prifoner  at   the  bar,  have    put    themfelves   in   this   behalf  upon 
the  faid  jury.     %rCa   immediately  thereupon  the  faid  jury  come  Jury, 
here  into   court  ;  and  being  elefted,  tried,  and  fworn  to  fpeak 
the  truth   touching  and   concerning  the  premifes   aforefaid,  and 
having   heard  the  faid   record  read  to  them,  do  fay  upon  their 

N  n  4  oath. 
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Verdi£t ; 
that  he  Ls 
the  fame. 


Award  of 
executimi' 


oath,  that  the  faid  prifoner  at  the  bar  is  the  fame  Thomas  Rogers 
10  the  faid  record  of  attainder  named,  and  againft  whom  judgment 
was  fo  pronounced  as  aforefaid,  in  manner  and  form  as  the  faid 
attorney-general  hath  by  his  faid  replicatioh  to  the  faid  plea  of  the 
faid  prifoner  liow  here  at  the  bar  alleged,  9nli  !)etnipoit  the  faid 
attorney-general  on  behalf  of  our  faid  lord  the  king  now  prayeth, 
that  the  court  here  would  proceed  to  award  execution  againfl 
him  the  faid  Thomas  Rogers  upon  the  faid  attainder.  HM^tieupon 
all  iand  Angular  the  premifes  being  now  feen  and  fully  underftood 
by  the  court  here,  it  ifl  orlJerell  by  the  court  here  that  execution 
be  done  bpon  the  faid  prifoner  at  the  bdr  for  the  faid  felony 
in  piirfuarice  of  the  faid  judghient,  according  to  due  form  of 
Kw  :  ^ttti  It  is  laffly  ordered,  that  he  the  faid  Thomas  Rogers, 
the  prifoner  at  the  bar,  be  now  committed  to  the  cuftody  of  the 
fhenff  of  the  county  of  Kent  (now  alfo  prefent  here  in  court) 
for  the  purfjofe  aforefaid ;  and  that  the  faid  fherifF  of  Kent  do 
execution  upon  the  faid  defendant  the  prifoner  at  the  bar  for  the 
faid  felony,  in  purfuance  of  the  faid  judgment,  aicording  to  due 
fofrn  of  law. 

On  the  rtibtidti  of  Mr.  Attomey-Oeneral. 

By  the  Court. 


^4.    Warrant  of  Execution  on  Judgment  of  Death  1  at  the  general 
Gaol-delivery  in  London  and  Middlefex. 
London    1  To  the  IherifFs  of  the  city  of  London  ;  and  to  the 
and        >      ftieriff  of  the  county  of  Middlefex  ;  and  to  the 
Middlefex. 3      keeper  of  his  majefty's  gaol  of  Newgate. 


3ISIjetca0  at  the  feffion  of  gaol-dehvery  of  Newgate  for  the 
city  of  London  and  county  of  Middlefex,  holden  at  Juftice 
Hall  in  the  Old  Bailey,  on  the  nineteenth  day  of  Odlober  laft, 
Patrick  Mahony,  Roger  Jones,  Charles  King,  and  Mary  Smith, 
ireceived  fentence  of  death  for  the  refpeftive  offences  in  their 
feveral  indiflments  mentioned  :  /9oto  it  X0  |>etcbp  orticati,  that 
execution  of  the  faid  fentence-  be  made  and  done  upon  them 
the  faid  Patrick  Mahony  and  Roger  Jones,  on  Wednefday  the 
ninth  day  of  this  inftant  month  of  November  at  the  ufual  place 
of  execution,  ant)  it  is  his  majefty's  command,  that  execution 
of  the  faid  fentence  upon  them  the  faid  Charles  King  and  Mary 
Smith  be  refpited,  until  his  majefty's  pleafure  touching  them  be 
farther  known. 

<a5tt)en  under  my  hand  and  feal  this  fourth  day 

of  November,  one  thoufand  feven  hundred 

and  fixty-eight; 

JameB  Eyre,  Recorder.      L.  S. 
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§  5.     IVrit  of  Execution  upon  a  Judgment  o/"  Murder,  before  the 
King  in  Parliament. 

(S®2Dfil<Sffi  the  fecond  by  the  grace  of  God  of  Great 
Britain,  France  and  Ireland,  king,  defender  of  the  faith,  and 
fo  forth,  to  the  ftierifFs  of  London  and  fheriff  of  Middlefex, 
greeting.  2ISberea0  Lawrence  earl  Ferrers,  vifcount  Tamworth, 
hath  been  indiAed  of  felony  and  murder  by  him  done  and 
committed,  which  faid  indidment  hath  been  certified  before 
us  in  our  prefent  parliament ;  and  the  faid  Lawrence  earl 
Ferrers,  vifcount  Tamworth,  hath  been  thereupon  arraigned, 
and  upon  fuch  arraignment  hath  pleaded  not  guilty  ;  and  the  faid 
Lawrence  earl  Ferrers,  vifcount  Tamworth,  hath  before  us  in 
our  faid  parliament  been  tried,  and  in  due  form  of  law  con- 
vifted  thereof;  and  whereas  judgment  hath  been  given  in  our 
faid  parliament,  that  the  faid  Lawrence  earl  Ferrers,  vifcount 
Tamworth,  fhall  be  hanged  by  the  neck  till  he  is  dead,  and 
that  his  body  be  diffefted  and  anatomized,  the  execution  of 
which  judgment  yet  remaineth  to  be  done  :  3I2Ie  require,  and 
by  thefe  prefents  ftridly  command  you  that  upon  Monday  the 
fifth  day  of  May  inftant,  between  the  hours  of  nine  in  the 
morning  and  one  in  the  afternoon  of  the  fame  day,  him  the  faid 
Lawrence  earl  Ferrers,  vifcount  Tamworth,  without  the  gate 
of  our  Tower  of  London  (to  you  then  and  there  to  be  delivered, 
as  by  another  writ  to  the  lieutenant  of  our  tower  of  London,  or 
to  his  deputy  direfted,  we  have  commanded)  into  your  cuftody 
you  then  and  there  receive :  and  him  in  your  cuftody  fo  being, 
you  forthwith  convey  to  the  accuftomed  place  of  execution  at 
Tyburn  :  and  that  you  do  caufe  execution  to  be  done  upon  the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  in  your  cuftody 
fo  being,  in  all  things  afccording  to  the  faid  judgment.  And 
this  you  are  by  no  means  to  omit,  at  your  peril.  2!23itnef0  our- 
felf  at  Weftminfter  the  fecond  day  of  May,  in  the  thirty-third 
year  of  our  reign. 

Yorke  and  Yorke. 


THE   END. 
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tCj*  The  large  numerals  denote  the  volumes  ;  the  ciphers  the  pages 
of  the  commentaries  ;  and  the  fmall  numerals  the  page^ 
of  the  appendix. 


A    Batement  of  freehold.  III.  i68. 

Xa. indiftment.  IV.  334. 

nuifance.  III.  5. 

' writ,  count,  or  fuit.  III. 


302. 


— ,  plea  in.   III,  301.  IV, 


334- 
Abbey-lands.  II.  32.  IV.  115. 
•— ,  molelting    their  poffef- 

fors.  IV.  116. 
Abbots.  I.  155. 
Abbreviations.  III.  323. 
Abdication.  I.  212.  IV.  78. 
Abduftion  of  child.  III.  140. 

heirefs.  IV.  208. 

ward.  III.  141. 

wife.  III.  139. 

— ^— women.  I,  443. 

or  kidnapping.  IV.  219. 

Abearance,  good,  fecurity  for,   IV, 

251.  256. 
Abeyance.  II.  107. 
Ah'igei.  IV.  239. 
Abjuration,  oath  of.  I,  368. 
of  the  realm.  IV.  56.  124. 

332- 377- 
Abfolute  power  of  the  crown.  I,  250. 

—  property.  II.  389. 
■  rights  and  duties.  I.  123. 

Abftraft  of  a  fine.  II.  351.  xv. 
Accedas  ad  curiam.  III.  34, 
Acceptance  of  bills.  II,  468. 
Acceffion,  property  by.  II.  404. 
Acceffories.  IV,  35. 


Acceflbries,  after  the  fact,  IV.  37. 

before  the  faft.  IV.  36. 

when   to  be   tried.  IV, 

323- 
Accidents,  when  relieved  againfl.  III. 

431-    . 
Accomplices,  difcovery  of.  IV.  330, 

331- 
Accord.  III.  15, 
Account  books,  when  evidence.  III. 

368- 
■  cognizable  in   equity.    III. 


437- 


writ  of.  JII.  164. 


Accroaching  royal  power.  IV.  76. 
Ac  etiam.  III.  288.  xviii, 
A6t  of  bankruptcy.  III.  477. 

grace,  how  pafled.  I.  184. 

when  pleaded.  IV.  396, 

• parliament.  I.  85. 

-— ,  difobedience  to. 


IV.  122. 


I,  182. 


344- 


— ,  how  made.  1. 18 1 . 
— ,  im  antient  form. 

— ,  power.  I.  186. 
-,  private,  I.  86.  II. 

— ,  public.  I.  85. 
when  binding  on 


the  crown.  I.  261. 
Aftion  at  law.  III.  116. 

,  chofein.  II.  397. 

. ex  contraBu.  III.  117, 

dellao.  III.  117. 


feudal.  III.  117, 


A<5lion, 


INDEX. 


Aftion,  mixed.  Ill,  xi8. 

,  perfonal.  III.  117. 

,  plea  to.  III.  303. 

— ,  property  in.  II.  396. 

,  real.  III.  117. 

Aftual  right  of  poffeffion.  II.  196. 
Additions.  1. 407. III.  302.  IV.  305. 

334- 
Adherence  to  the  king's  enemies.  IV. 

82. 
Adjoining  county,  trial  in.  III.  383. 
Adjournment  of  parliament.  I.  187. 
Admeafurement  of  dower.  II.  136. 

III.  183. 

pafture.  III.  238. 

Adminiftration.  II.  489. 

cum  te/lamento  annexo. 


II.  504. 


de  bonis  non.  II.  506. 
durante  abfentta.  II. 


503- 


—  minor e  aetatc- 


II.  503. 


506. 


limited  or  fpecial.  II. 


Adminiftrator.  II.  496.  IV.  428. 
Admiralty  caufes.  III.  106. 

,courtof.III.69.IV.268. 

Admiflion  of  a  clerk.  I.  390- 
-^— —  to  copyholds.  II.  370. 
jidmittendum  clericum,  writ   ad.  III. 

250. 
yld  quod  damnum,  writ  of.  II.  271. 
Advertifing  for  ftolen  goods. IV.  134. 
Adultery.  I.  441.  III.  139.  IV.  64, 

65.  191. 
Advocate.  III.  26. 
AdvQcatusjifci.  III.  27. 
Advowfon.  II.  21.  IV.  426. 
Aequitas  fequitur  legem.  II.  330.  III. 

441. 
.<4^5am,  challenge  ^ro^/^r.  III.  363. 

IV.  352. 
Affeerors  of  amercements.  IV.  380- 
uiffiAav'it.  III.  304. 
Affinity.  I.  434. 

Affirmance  of  judgments.  III.  411. 
Affray,  IV.  145. 


Age,  aftion  fufpended  by.  III.  300. 

,  of  confent  to  marriage.  I.  436. 

■ perfons,  how  reckoned.    I. 

463.  IV.  22. 
Aggregate  corporation.  I.  469. 

—  fund.  I.  331. 

Agiftment.  II.  452. 

Agnati.  II.  235. 

Agnus  Dei,  &c.  IV.  115. 

Agriculture,  it's  original.  II.  7. 

Aid-prayer.  III.  300. 

Aids,  feodal.  II.  63.  86.  IV.  411. 

,  parliamentary.  I.  308. 

Air,  right  to.  II.  14. 

Albinatus  jus.  I.  372.  374.     '^ 

Aldermao.  I.  116. 

Alderncy,  ifland  of.  I.  107. 

Alehoufes.  IV.  64.  167. 

Alfred,  his  dome-book.  I.  64,  IV. 

411. 
.  >^5aj  writ.  III.  283.  xix.   IV.  319. 
Alienation.  II.  287. 

,  fine  for.  II.  7! .  IV.  418. 

,  forfeiture  by.  II.  268. 

Alien  priories.  I.  386.  IV.  113. 
Aliens.   I.  366.371.  II.   249.274. 

293.  IV.  1  tl. 

duty.  I.  315.  317.  372.  374. 

Alimony.  I.  441 .  III.  94. 
Allegation.  III.  100. 
Allegiance.  1. 366.  IV:  74. 

,  local.  I.  370. 

,  natural.  I-  369. 

-,  dath  of.  I.  367.  IV.  273. 
it.  IV. 


116. 

"87' 


refuling 


-,  withdrawing  from.  IV. 


Allodial  property.  II.  47.  60. 

Allodium.  II.  105. 

Allowance  of  franchife.  III.  263. 

pardons.  IV.  401 ,  402. 

■  writs  of  error.  IV.  392. 


to  bankrupts.  II.  483. 


Alluvion.  II.  261. 
Almanac,  its  authority.  III.  333. 
Alteration  of  deeds.  II.  308. 
Amended  bill  in  equity.  III.  448. 

AraendraeBt 


INDEX. 


Amendment  at  law.  in. 407.1  V,  439. 
Amercement.  II.  xix.  III.  376.  III. 

V,  vi.  xxxi.  xxxiii.  IV.  379.423. 

,  aftion  for.  III.  159. 

American  colonies.  I.  107. 
Anceftor.  II.  209. 
Anceftors,  how  numeVous.  II.  203. 
Anceftral  aftions.  III.  186. 
Animals,  larceny  of,  IV.  235. 

-,  property  in.  II.  5. 

Animus  fur andi.  IV.  230.  232. 

revertendi.  II.  392. 

Annual  parliaments.  1. 153. 
Annuities.  II.  40. 

for  lives.  II.  461. 

Annulum  et  baculum,  inveftiture  ^^r. 

1.378. 
Annus  luBus.  I.  456. 
Anfwer  in  chancery.  III.  446. 

upon  oath.  III.  100. 

Antient  demefne.  I.  286.  II.  99. 
Apoftacy.  IV.  43. 
Apparel,  excefs  in.  IV.  171. 
Apparent,  heir.  II.  208. 

right  of  pofleffion.  II.  196. 

Appeal  by  approvers.  IV.  330. 

: —  how  differing  from  writ  of 

error.  III.  55. 

of  arfon.  IV.  314. 


death.  IV.  314.  424. 

felony.  IV.  314. 

—  larceny.  IV.  314. 

mayhem.  IV.  314. 

rape.  IV.  314. 


— — — —  treafon.  IV.  314. 

,profecutionby.IV.3i2.4i4. 

■  to  parliament.  III.  454. 

Rome.  IV.  1 15  .  42 1 . 

Appearance  to  a6lions.  III.  290. 
Appearance-day  of  the  term,  or  re- 
turn. III.  278. 
Appellee  on  approvement.  IV.  330. 
Appendant,  advowfon.  II.  22. 

'     ,  common.  II.  233. 
Appointment  to  charitable  ufes.  II. 

376- 
Appraifement,  commiffion   of.  III. 

22. 
Apprentice-fee,  duty  on.  I.  324. 


Apprentices.  1.426,427.  IV.  160. 
Apprentic'ti  ad  legem.  III.  27. 
Appropriations.  I.  384. 
Approvement  in  felony  and  treafon. 

IV.  329. 
of  commons.    II.   34. 

III.  240. 
Approvers.  IV.  329. 
————-,  compelling  prifoners  to 

become.  IV.  128. 
Appurtenant  common.  II.  33. 
Ai-bitrary  confecrations  of  tithes.  I. 

113.  II.  26. 
Arbitration.  III.  16. 
Archbifhop.  I.  155.  377. 
Archdeacon.  I.  383. 
■  — ,  his  court.  III.  64. 

Archdeaconry.  I.  112. 
Arches  court.  III.  64. 

,  dean  of.  III.  65. 

Areopagus,  court  of.  III.  365.  IV. 

169.  348. 
Ariftocracy.  I.  49. 
Armed,  being  unufually.  IV.  149. 
Armies.  I.  262. 
,  Handing.  I.  414.  IV.  4f9. 

439-.44I- 
Armorial  enfigns.  11.  428.  Ill-  T65. 
Armour,  &c.  embezzling  the  king's. 

IV.iOf. 

,  ftatutes  of.  I.  411. 

Arms   and  ammunition,    exporting^- 

them.  I.  265. 

,  right  of  having.  I.  143. 

Arraignment.  IV.  322.  iii. 

— — — ,  incidents  to.  IV.  324. 

Array,  challenge  to.    III.  359.  IV. 

352- 

-,  commiffion  of.  I.  41 1 . 
Arreft  of  judgment.    III.  393.  xiv. 

IV.  375- 

perfons.  111.288.  iV.^89 

— — — —  feamen  and  foldiers .  1 .  42 1 
Arfon.  IV.  220.  372. 

,  appeal  of.  IV.  314. 

Articles  of  the  navy.  I.  420. 
—————  war.  I.  415. 
Artificers.  I.  407. 

— — ,  refidirig  abroad.  IV.  160. 

Artificers, 


INDEX. 


Artificers,  tranfportingthetn.lv.  i6o. 

Ast  Roman  divifions  of.  II.  462. 

Afcendants   excluded   from   inherit- 
ing. II.  210. 

Afportation.  IV.  231. 

Affault.  III.  120.   IV.  145.  216. 

,  cofts  in  aftions  for.  Ill,  400. 

Affembly  of  eftates.  I.  147. 

.-,  riotous  or   unlawful.  IV, 
146. 

AJfenfu patris,  dower  ex.  II.  132. 

Affeffments.  I.  312. 

Affets.  II.  510. 

by  defcent,  or  real.  II.  244. 

302.340. 

. -perfonal.  II,  510. 

Affignees  of  bankrupt.  II.  480. 

Affignment  of  bankrupt's  effects.  II. 
485. 

— — — — —  chofe  in  aAion.  II.  442. 
'. dower.  II.  135. 

—  errors.  III.  25. 

eflate.  II.  326. 

'  reverfions.  III.  158. 

Affigns,  II.  289. 

Aflife,  certificate  of.  III.  389. 

— — ,  commiffion  of.  III.  60.  IV. 
269.  424. 

,  court  of.  III.  58. 

,  general.  I.  148. 

,  grand.  III.  341.35 1  .vi.  IV. 422. 

,  juftices  of.  III.  59.  IV.  269. 

'.. — _———.,  killing  them.    IV. 
84. 

of  arms.  I.  41 1 .  II.  dd. 

f  bread  breaking.  IV.  159. 

— — ,  rent  of.  II.  42. 

,  turned  into  a  jury.  111.  403. 

,  writ  of.  III.  184.  IV.  422. 

Aflbciation,  writ  of.  III.  60. 

AJfumpJity  exprefs.  III.  158. 

,  implied.  III.  159. 

,Affurance8,  common.  II.  294. 

—  , covenant  for  farther.II.  xi. 

Atheling.  I.  199. 

Attachment  againft  witneffes.   III. 

369- 

for  contempts.  IV.  283. 

— in  chancery.  III.  433.  444. 


Attachment  in  chancery,  with  pro- 
clamations. III.  444. 

,  writ  of.  III.  280.  xvi. 

Attachments,  court  of.  III.  71. 
Attainder.  II.  251.  IV.  380. 

" — ,  adl  of.  IV.  259. 
Attaint,  grand  jury  in.  III.  351. 

,  writ  of.  III.  402.  IV.  361 

Attainted  perfons.  II.  290.  IV.  380. 
Attempt  to  rob.  IV.  242. 

fteal  fifh.  IV.  235. 

Atteftation  of  deeds.  II.  307.  i.  Hi. 


xn.  xm. 


devifes.  II.  376. 


Attorney  at  law.  III.  25. 
,  aAion  againft.  Ill, 

165. 
Attorney-general.  III.  27. 
,    information    by. 

III.  261.  427.  IV.  308. 

-,  warrant  of,  to  confefs  judg- 


ment. III. 397. 

Attornment.  II.  72.  288.  290. 

Aubaine,  droit  de.  I,  372. 

Audita  querela^,  writ  of.  III.  405. 

Auditors  in  account.  III.  164. 

Averium.  II.  424. 

Averment.  III.  309.  313.  IV.  340. 

Augmentation  of  vicarages  and  cu- 
racies. I.  388. 

Aula  regia  ov regis.  III.  38.  IV.  416. 
422. 

Aulnager.  I.  275. 

Avowry.  III.  150. 

Aurum  reginae.  I,  221; 

Auter  droit.  II,  177. 

Auterfoits  acquit.  IV.  33  J. 

attaint.  IV.  336. 

convia.  IV.  336. 

Auter  vie,  temnt pur.  II.  120. 

Authorities  in  law.  I.  72. 

Award.  III.  16. 

Ayle,  writ  ol  III.  lS6. 

B 

Bachelor,  knight.  I.  404. 
Backing  warrants.  IV.  291  • 
Bail  above.  III.  290. 
.         below.  III.  291 . 

Bail, 


INDEX. 


Bail,  common.  III.  287. 

,   excepting  to.  III.  191. 

,  exceflive,  1. 135-  IV.  297. 

,  in  criminal  cafes.  IV.  297- 
.   I.  error.  III.  410.  * 

— —  ,juftifyingorperfe6ling.III.29i. 
— — ,  refufing.  IV.  297. 

,  fpecial.  III.  287.  xxiv. 

,  taking  infufficient.  IV.  297. 

,  to  the  aftion.  III.  290. 

— . fherifF.  III.  290. 

Bailable  or  not,  who.  IV.  297,  8,  9. 
Bail-bond.  III.  290.  xxiv. 
BailiflFs,  I.  345.  427. 

of  hundreds,  I.  116.  345. 

Bailiwick.  1. 344.  II.  38. 
Bailment.  II.  395.  451. 
Bail-piece.  III.  291.  xxvi. 
Ballot  for  jurors.  III.  358. 
Balnearii.  IV.  239. 
Banifhment.  1. 137.  IV.  377.  401. 
Bank.  I.  328. 
— — ,   miftehaviour  of  its  officers. 

IV.  234. 
Bankrupt.  IT.  471.  IV.  431.436. 
Bankruptcy.  II.  285.  471. 

■  '■  — ,  cognizanceof,III.428. 
•  — ,  fraudulent.  IV.  157. 
Banneret,  knight.  I.  403. 
Banns.  I.  439. 

Bar  of  dower.  II.  136. 

— ,  plea  in.  III.  306.  IV.  335.  396. 

— ,  trial  at.  III.  352.  IV.  351. 

Bargain  and  fale  of  lands.  II,  333.  ii. 

Bargemafter,aftion  againft.  111.165. 

Baron.  I.  398. 

'  and  feme.  I.  433. 

Baronet.  I.  403. 

Baronies.  II.  62.  90. 

■  of  bifhops.  I.  156.     v 
Barratry.  IV.  134. 
Barrifters.  I.  23.  III.  26. 
Bafe  fees.  II.  109. 

fervices.  II.  61. 

tenants.  II.  148. 

Baftard.  I.  454. 

- ,  adminiftration  to.  II.  505. 

,  concealment  of  it's  death. 
IV.  198.  ^58. 


Baftard  «^«^.  II.  248.-      r-     ', 
— — ,  incapacity  of.  I.  45^. 

,  maintenance  of.  I.  457. 

,  punifliment  for  having.  IV. 

6s. 
Bath,  knight  of  the.  I.  403. 
Battel,  trial  by.  III.  337.  iv.   IV. 

346.  418.  421.  424. 
Battery.  III.  120.  IV.  216. 

,  infpeftion  of.  III.  333. 

,  of  a  clergyman.  IV.  217. 

fervant.  III.  142. 

Bawdy-houfes.  IV.  29.  64.  167. 
Beaconage,  fuit  for.  III.  108.         \ 
Beacons.  I.  264. 
Behaviour,  good  fecurity  for.   IV, 

251.  256.  402. 
Beheading.  IV.  92.  377. 
Benefices.  IV.  107, 
Benefit  of  clergy.  IV.  333.365.413. 

429.  441. 
Benevolence,  compulfive.  1. 140.  IV. 

436. 
Berwick.  I.  98. 

-  ,  part  of  England.  I,  99, 
Befayle,  writ  of.  III.  186. 
Bigamy.  IV.  163. 
Bill  for  patents,  i^c.  II.  346. 
— — ■  in  equity.  III.  442. 

■ parliament.  I.  181. 

howpaffed.  1. 181. 

of  exceptions.  III.  372. 

exchange.  II,  466. 

———.  irididtraent.  IV.  302. 

Middlefex,  III.  285.  xxii. 

— ^  privilege.  III.  289. 

rights.  I.  128.  IV.  440. 

or  note,  forging.  IV.  248,  349. 

,  ftealing.  IV.  234. 


Billa  vera.  IV.  305. 
Bifhop.  I.  155.  377.  401. 
— — — ,  certificate  of.  335. 

,  not  electing  or  confecrating. 

IV.  115. 

,  right  of,  to  try  or  be  tried,  as 


a  peer,  I.  401.  IV.  264,  265. 
Biflioprics,   nomination  to.    I.  378. 

IV.  108.  115.  415.430. 
Biffex tile  year.   IT.  141. 

Black 
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Black  aft.  III.  i6i.  IV.  144.  208. 

235'  245- 

—  lead,  Healing  of.  IV.  234. 

maile.  II.  43.  IV.  244. 

Blanch  rent.  II.  43. 
Blafphemy.  IV.  59. 
Blench-holding.  II.  43. 
Blood  corrupted.   II.  251.  IV.  388. 

inheritable.  II.  246. 

— —  of  the  firft  purchaibr.  II.  220. 

reftitution  in.  IV.  402. 

royal.   I.  225. 

whole  and  half.  II.  227. 

Body  corporate.  I.  467. 

,  how  protected.  I.  134. 

politic.  I.  467. 

Boiling  to  death.  IV.  196. 
Bona  notabilia.  II.  509. 

vacantia.  I.  299. 

Bond.  TI.  340.  yim.  III.  xxiv.  IV. 

442. 

of  arbitration.  III.  16. 

tenants.  II.  148. 

Bono  et  malo,  writ  de.  IV.  270. 

Book  of  rates,  1.317. 

Book  land.  II.  90. 

Books   and  papers,    produftion  of. 

III.  382. 
,   popifh,   importing  or  felling 

them.  IV.  115. 
Borough.  I.  115.   II.  80. 

courts.  III.  82. 

Englifti.  I.  75.  II.  83. 

Borrowing.  11.  453. 

Borfholder.  I.  115.356.  IV.  413. 

Botes.  II.  35. 

Bottomry.  II.  457. 

Bound  bailiffs.  I.  345. 

Bounties  on  exportation.  I.  315. 

Bourdeaux,  mayor  of,  his  certificate. 

Ill-  334- 
BraAon.  I.  72.   IV.  425. 
Breach  of  clofe.  III.  209. 

—  covenant.  III.  J55. 

"  '  duty,  action  for.  Ill,  163. 

peace.  IV.  142. 

'  ■ "  ■   ■ pound.  III.  146. 

prifon.  IV.  130. 


Brehon  law  in  Ireknd.  I.  100.  IV. 

313* 

Brevia  Tejiata.  II.  307. 

Bribery  in  ele6tions.  I.  179, 

—  magiftrates.  IV.  139. 

Bridges.  I.  357.  IV.  424. 

,  annoyances  in.  IV.  167. 

<■ ,  deftroying.  IV.  244. 

Britifh  conftitution.  I.  50. 

iilands.   I."  105. 

Britons,  antient,  their  laws.  I.  6^. 
IV.  108. 

Britton.  I.  72.    III.  408.  IV.  427. 

Brooke.  I.  72.   . 

Brothels,  frequenting.  IV.  64. 

,  keeping.  IV.  29.  64.  168. 

Bubbles.  IV.  117. 

Buggery.   IV.  215. 

Bulles,  paptl.  IV.  109,  no. 

Burgage,  tenure  in.  II.  82.  IV.419. 

Burgeffes  in  parliament,  their  elec- 
tion. I.  174. 

Burglary.  IV.  223. 

Burial  charges.  II.  508. 

oifelodefe.  IV.*  190. 

Burning  in  the  cheek.  IV.  99.  370. 

377- 
~— hand.  IV.  367.  3©9, 

370.  372.  377.  iv. 

,  malicious,  IV.  244,  5,  6. 

the  king's  fliip6,^c.  IV.ioi. 

to  death.  IV.  93.  204.  2*^. 


222.  377.  408. 
Butlerage.  I.  315. 
Bye-laws,  I.  475. 
,  aftion  on.  •  UI.  ifg* 


Calais,  captain  of,  his  certificate.  III. 

334* 
Calendar  of  prifopera.  IV.  403. 

Calling  the  plaintiff.  III.  376. 
Cancelling  deeds.  II.  309. 
-  letters  patent.  III.  47, 48. 

'■'••  '  wills.  II.  502. 

Canonical  obedience.  IV.  i©6*  #12. 

204. 
■  '■        purgation.  111.342.  IV.368. 

Canon 
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Canon  law.  I.  14.  19.  79.  82,  83. 

IV.  421,  422. 
Canons  of  a  church.  I.  383. 

■  inheritance.  II.  208. 

^ 1603.  I.  83. 

Capacity  of  guilt.  IV.  20. 
to  purchafe  or  convey.  II. 

290. 
Capias  adaudlendumjudicium.  IV  -375. 
'     -  refpondendum.  HI- zSl.xxiv. 

IV.  318.  429.  iii. 
fatis faciendum.  III.  160.  414. 

xxxiii. 

—  in  'withernam.  III.  1 29./ 149. 413. 

—  profine.  III.  398. 

—  utlagatum.    III.    284.   xxii.  IV. 
320. 

Capiatur^  judgment  quod.   III.  398. 

XV. 

Capita,  diftribution  ^fr.  II.  517. 

,  fucceffion /fr.  II.  218. 

Capital  punilhment.  IV.  9.  i8.  237. 

376.413.441. 
CapitCy  tenants  in.  II.  60. 
Captibn  of  indiftment.  IV.  351.  i- 
Captives-  II.  402. 
Captures  at  fea.  II.  401. 
Caput  lupinum.  IV.  320. 
Carnal  knowledge  of  infants.  IV.  212. 
Carrier,  a<Slion  againft.  III.  165. 
Cart-bote.  II.  35. 
Cafe,a6lionon.III.  52. 122.IV.442. 

referved  at  nifi prius.  III.  378. 

ftated  out  of  chancery.  III.  453. 

Caftigatory  for  fcolds.  IV.  169. 

Caftration.  IV.  206. 

Cafu  conjimiliy  writ  in.  III.  51. 

provi/o,  writ  of  entry  in.   III. 

183. 
Cafual  ejeftor.  III.  ao2.  ix. 
Cattle,  malicious  killing  or  maiming. 

IV.  244,  5. 
— .^ ,  owner  anfwerable  for.    III. 

153.  211.  IV.  197. 
Caveat.  III.  98.  246. 
Caufa  matrimonii  praelocuti,  writ  of 

entry.  III.  183. 
Caufe,  challenge  for.  IV.  353. 
Caufes  of  demurrer.  III.  315.  xxx. 

Vol.  IV. 


Centenarius.  I.  1 16. 

Centeni.  I.  I16.  III.  315. 

Centumviri.  III.  315. 

Cepi Corpus.Wl.  288.  xviti. xxii. Xxiv. 

Certificate  for  cofts.  III.  214. 

into  chancery.  III.  453. 

_  of  affize.  III.  389. 

-. bankrupt.  II.  482. 

. poor.  I.  364. 

-,  trial  by.  III.  333. 


Certiorari  facias.  IV.  262.  265.272, 

320,  321. 
Cejfavit,  writ  of.  III.  232. 
Ccjfto  bonorum.  II.  473-  483- 
Ceflion  of  a  benefice.  I.  392. 
Ctjluy  que  trufl.  II.  328. 

'uie.  II.  123. 

: ufe.  II.  328. 

Chains,  hanging  in.  IV.  202. 
Challenge  ofjur)'.  III.  359.  IV.  352. 

to  fight.  IV.  150. 

Chamberlain,  lord  great.  III.  38. 

Champerty.  IV.  135. 

Champions  in  trial  by  battel.  Ill 

339- V. 
Chance.  IV.  26. 
Chancellor,his  name  and  office.  Ill  47 . 

,  lord.  III.  38.  47. 

,  killing  him,  IV.  84. 

•■ of  a  diocefe.  I.  382. 

the  duchy -of  Lancafter. 

III.  78. 

exchequer.  III.  44. 

univerfity,  his  court. 

III.  83. 
Chance  medley.  IV.  184. 
Chancery,  court  of.  III.  47.  IV.  436. 
Chapters.  I.  382. 
Charge  to  grand  jury.  IV.  303. 
Charitable  ufes.  II.  273.  376. 
,  coramiffion  of.  Ill, 

42  8. 
Charities,  cognizance  of.  III.  427. 

,  informations  for.  III.  427. 

Charter.  II.  95. 

Charter  of  the  King.  II.  346. 

Charter  governments  in  America.  I. 

109. 
Charter-land.  II.  90. 

O  o  Chafe. 
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Chafe.  II.  38.  416.  IV.  415. 

,  beafts  of.  II.  38.  415. 

Chaftity,  homicide  in  defence  of.  IV. 

181. 
Chattels.  II.  385. 

'——' ,  perl()nal.  II.  387. 

• ,  real.  II.  386. 

Chaud-medley.  IV.  184. 
Cheat,  aftion  againft.  III.  166. 
Cheating.  IV.  157. 

at  play.  IV.  173. 

Cheek,  burning  in.  IV.  99.  3  70.  377. 
Chefter,  county  palatine  of.  I.  117. 

,  courts  of.  III.  78. 

Chevifance.  II.  474. 

Chichele,  arcbbifliop,  vindicated.  IV. 

Chief  baron  of  theexchequer.  III.  44. 

juftices.  III.  40,  41. 

iulliciary  of  England.  III.  48. 

IV.  416.  ^  ^ 

rents.  II.  42. 

>  tenants  in.  II.  60. 

Children,  duties  of.  1.453. 

■ ,  evidence  of.  IV.  214. 

Chirograph.  II.  296. 

"~~- of  a  fine.  II.  xv. 

Chivalry, Court  of.  III.  68.  IV.  267. 
,    its  jurifdiftion. 

III.  103.  IV.  267. 

— ■ ,  guardian  in.  I.  462. 

-,  tenure  in.  II.  62. 


Chofe  in  aftion.  II.  397. 

— ,  how  affigned.  11.442 . 

IV.  441. 

pofleflion.  II.  389. 


Chrillian  Courts.  III.  64. 
Chriftianity,  offences  againft.  IV.  44. 

part    of  the    Laws  of 

England.  IV.  60. 
Church,  burglary  in.  IV.  224. 

,  larceny  in.  IV.  240. 

— — — ,  marriage  in.  I.  439. 

,  offences  againft.  IV.  50- 

,  or  church-yard,  affrays   in. 

.     IV.  145. 

rate.  I.  395.  III.  92. 

-,  repairs  of.  III.  92. 


Cinque  ports,  courts  of.  III.  79, 
Circuits.  III.  59.  IV.  422.  424. 
CircMmftantial  evidence.  III.  371. 
Citation.  III.  100. 
Citizens  in  parliament,  their  eleftors. 

I.  174. 
City.  I.  115. 
Civil  Corporations.  1. 470. 

death.  II.  121. 

injuries.  III.  2. 

law.  I.  14.  19.  79.  81.  83.  IV. 

421,  422. 

-,  it's ftudy  forbidden.  1. 19. 


liberty.  I.  6.  125.  251, 


Churchwardens.  I.  394. 


lift.  I.  332.  IV.  440. 

ftate.  I.  396. 

fubjedion.  IV.  28. 

Clarendon,  conftitutions  of.  IV.  422. 

Claufumf regit.  III.  209. 

Clearing  contempts  in  chancery.  III. 

445. 
Clementine  conftitutions.  I.  82. 
Clergy.  I.  376. 

■  -  averfe  to   the  common    law. 

I.  19,  20. 
,  benefit    of.   IV.   333.    365. 

413.429.441. 

,  plea  of.  IV.  334. 

,  prayer  of.  IV.  iv. 

Clergymen,  beating  them.  IV.  217. 
Clerical  habit  and  tonfure.  IV.  366. 
Clerico  adm'tttendo,  writ  de.  III.  413. 
Clerk  in  office.  I.  17. 

orders.  I.  388.  IV.  367. 

of  the  market,  his  court.  I  V.275. 

peace.  IV.  272. 

Clients.  III.  28. 
Clipping  the  coin.  IV.  90. 
Cloaths,  malicious  deftroying  of.  IV. 

245. 
Clocks,  when  introduced.  III.  4x0. 
Clofe,  breach  of.  III.  209. 

rolls.  II.  346. 

writs.  II.  346. 

Cloths,  ftealing  from  the  tenters.  IV. 

238. 
Coal-mines,  letting  fire  to.  IV.  246. 
Coat -armour.  II.  306.  III.  105. 
Code  of  Juftinian.  I.  81. 

Code 
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Code  of  Tlicodofius.  I.  8f . 
Codicil.  II.  joo. 
Cognail.  II,  235. 

Cognizance,  claim  of.  III.  298.  IV. 
278. 

■  de    droit,    come    ceo,    iffc. 
fine  fur.  II.  352. 

.  tantum,  fine  fur. 

II-  353-. 

' in  replevin.  III.  150. 

— — — —  of  pleas.  II.  38. 

'  wrongs.  III.  86. 

Cognizee  of  a  fine.  II.  351.  III.  157. 

• recognizance.  II.  341. 

Cognizor  of  a  fine.  II.  350.  III.  157. 

■  —  recognizance.  II.  341. 
Cognovit  aSionem.  III.  304.  397. 
Coin,  falfifying,  £fff.  IV.  84.  88.  90. 

98.  120. 

,  felonies  and  mifdemefnors  relat- 
ing to.  IV.  98. 

,  treafons  relating  to.  IV.  84.  88. 

90. 

Coinage,  inftruments  of,   treafon  re- 
lative to.  IV.  90. 

,  right  of.  I.  277. 

Coke,  fir  Edwrard.  I.  72,  73. 

Collateral  confanguinity.  II.  204. 

— ■  defcent.  II.  220.    * 

—————  iffue.  IV.  396.  V. 

■  warranty.  II.  301. 
CoUatio  bonorum.  II.  517. 
Collation  to  a  benefice.  I.  391. 
CoUative  advowfons.  II.  22. 
ColleAing  the  goods  of  the  deceafed. 

II.  510. 
Colleges.  I.  471. 

. ,  their  vifitors.  I.  482. 

Coilegia  in  the  civil  law.  I.  469. 
Colligendum  bona  defunSi,  letters  ad. 

.      11.505- 
Colonies.  I.  107.  II.  7. 
Colour  in  pleading.  III.  309. 
Combinations.  IV.  159. 
Combujiio  domorum.  IV.  374. 
Commenda,  I.  393.  IV.  107. 
Commerce,  king  the  arbiter  of.  1. 273. 
Commiflion  of  array.  I.  411. 

■     ■ banknipt.  II.  480. 


CommiiEon  of  lunacy.  I.  30 J. 

. the  peace.  1 .  3^5 1 .  IV. 

270. 


—  to  examine  witnefles.  HI. 
383.  438.  449. 

—  take  anfwers  in  equity. 


III.  447. 

Commitment  of  bankrupt.  II.  481. 

perfons  accufed.  IV, 

296. 

Committee  of  council.  I.  231. 

. parliament.  I.  183. 

—  peers    out    of   parlia- 
ment. III.  58. 

—  lunatic.  I.  306. 

Common  appendant.  II.  33. 

appurtenant.  II.  33. 

bail.  III.  287. 

barretor.  IV.  133. 

becaufe  of  vicinage.  II.  33. 

bench,  court  of.  Ill,  37. 

,  juftices   of,    killing 

them.  IV.  84. 

i ,  difturbance  of.  III.  237. 

,  eftate  in.  II.  191.  399. 

—  farrier,  Sffc.  adtion  againft. 
164. 
-  form,  proof' of  will  in.  II. 


III. 


508. 


412. 


—  in  grofs.  II.  34. 

—  informer.  III.  161. 
-jury.  III.  358. 

—  law.    I.  63.  67.   IV.   411, 


-,  corporation  by,  I.  472. 

— : ,  dower  by.  II.  132. 

,  guardian  by.  I.  461. 

nuifance.  IV,  166. 

of  cftovers.  II,  35. 

: pafture.  II.  34. 

■  pifcary.  II.  34. 

turbary.  II.  34. 

pleas.  III.  40. 

,  court  of.  III.  37. 

,  court  of,  'fixed  at 

Weftminfter.  I.  22,,  23.  III.  39. 


IV.  424. 

prayer-book, 


IV.  50. 


O 


reviling   of. 
Common 
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Comtoon   recovery.   III.    182.    lo;. 
IV.  — 


429 


191.  vi. 


.  right  of.  II.  32. 
-fans  nombre-  III.  239. 

-  fcold.  IV.  169. 

-  feal.  I.  475. 

-,  furcharge  of.  III.  237. 
-,  tenant   in,   of  lands.   II. 


chattel*    per- 

fonal.  II.  399. 

■       vouchee.  I.  359.  xviii,  xix. 
utterer  of  falfe  money.  IV. 


100. 


ways.  II.  35. 
without  Hint.  II-  34. 


Commonalty.  I.  403. 
Commons,  houfe  of.  I.  158. 
Commonwealth,      offences     againft. 

IV.  127. 
Commorancy.  IV.  273. 
Communem   legem,  writ  of  entry  ad. 

III.  183. 
Communion  of  goods.  II.  3. 
Commutation  of  penance.  IV.  105. 

217.  276. 
Corapad.  I.  45- 
Compaffine  the  death  of  the  king, 

tffc.  IVr  76. 
Compenfatio.  III.  305. 
Competent  witneffes.  III.  370. 
Compofition,  real,  for  tithes.  II.  28. 

—  with  creditors.  II.  484; 

Compound  larceny.  IV.  239. 

Compounding  felony.  IV.  133. 

. other  profecutions.  IV. 

136. 
Compulfion.  IV.  27. 
Compurgators.  III.  342,  343.    IV. 

368.  414. 
Concealment  from  the   crown.   IV. 

43^- 
. of  baftard's  death.  IV. 

198.  358. 

Concejity  fine  fur.  II.  353. 

Conclufion  of  deeds.  II.  304.  i.  iii.  xii, 

_ pleas.  III.  303. 

Concord  in  a  6ne.  II.  350.  xiv.  III. 

»57- 


Condition.  II.  299.  viii. 

,  breach  of.  II.  281. 

— — — — ,  eftate  on.  II.  152. 

in  deed.  II.  155. 

law.  II.  154,  155. 


of  a  bond.  II.  340.  x«k 

III.  xxviii. 
Conditional  fees.  II.  110. 

" pardon.  IV.  401 . 

Confefs  and  avoid.  III.  310. 
Confeffion  by  prifoners.  IV.  357. 
■  of  adion.  III.  302.  397. 

of  indi(5tment.  IV.  329. 

ConfeJJiot  bill  taken  ^ro.  111.444,445. 
Confinement  to  the  realm.  I.  265. 
Confirmation  of  bifhops.  I.  378.  380. 

IV.  115. 

lands.  II.  325. 

Confifcation.  I.  299.  IV.  377. 
Confufion,  property  by.  II.  405. 
Conge  tPeJlire.  I.  379.  382.  IV.  421. 
Conies,  taking,   killing,  or  ftealing. 

IV.  235.  239. 
Conjugal  rights, reftitution of.  III.  94. 

,  fubtraftion  of.  III.  94. 

Conjuration.  IV.  60.  436. 
Conqueft,  Norman.  I.  199.  IV.  414, 

415,- 
or  acquifition.  II.  48.  242. 

—  viftory.  I.  103.  107. 

Conf anguine  us  fraier.  II.  232. 
Confanguinity.  I.  434.  II.  102. 

,  table  of.  II.  203. 

Confcience,  courts  of.   III.  8 1.  IV. 

441. 
Confecration  of  biHiops.  I.  380.  IV. 

"^'  ■        r 

Confequential   damages,   a^on   for. 

III.  153. 

Confervators  of  the  peace.   I.  350. 

IV.  413.431. 
—  truce  and  iiafe-con- 

duds.  IV.  69. 
ConfideratioB  of  contra^.  II.  443. 

deeds.  II.  296.  ii.  iv. 

Confideratuwi  efl per  curiam.  III.  396. 
Confilimm,  or  uoparlaoce.  IV.  356. 
Conjimili  cafu,  writ  of  entry  m.  III. 

183. 

Confiftor)- 


INDEX. 


Confiftory  Court.  III.  64, 
Confort,  queen.  T.  219. 
Confpiracy.  IV.  136. 

,  adion  of.  III.  126. 

Conftable.  I.  355.  411-  IV.  292. 

,  high.  I.  116. 

,    lord  high.  I,  355.    III. 

38.  IV.  268. 
I ,  hiscourt.III. 

68.  IV.  267. 
Conftitution,    Eiiglifti.    I.    50.    127. 

144.    154.    160.   213.    217.    233. 

237.  III.  60.*  IV.  439. 
CoBftruftion  of  deeds  and  wills.   1 1. 


379- 


ftatutes.    I.  87. 


Conftruftive  treafon.   IV.  75.  85. 
Confuetudinibtis  et  feruitiis,    writ   de. 

III.  232. 
Confultation,  writ  of.  III.  1 14. 
Confummate,  tenant  by  curtefy.  II. 

128. 
Contempt  againft  the  king.  IV.  121. 

in  courtsof  equity.  I II. 443 . 

law.  IV.  283. 

Contenement.  IV.  379. 
Contentious  jurifdiftion,  111,66. 
Contejlatio  litis.  III.  297. 
Contingent  legacy.  II.  513. 

remainder.  II.  169. 

• — ,     truftees    to 

fupport.   II.  171.  V. 
ufes.  II.  334. 


Continual  claim,  II.  316.  III.  175. 
Continuance.  III.  316.    v.  xv.  xxix, 

xxxi.  xxxiii. 
■ with  claufe  oi  nifipriuj. 

ni.  353- . 
Continuando  in  trefpafs.  III.  212. 
Contraft.  II.  442. 

',  adion  on.  111.117. 

,  exprefs.  III.  154. 

,  implied..  III.  159. 

of  marriage.  I.  439. 

,  fuit  for.  III. 


93- 


-,  original,  between  king  and 


people.  I.  233. 
■— — ,  fimplc.  II.  465. 


Contraft,  fpecial.  II.  465. 
ContraBu,  aftion  ex.  III.  117. 
Convention  of  eltates,  L  151,  152. 

parliaments.  I.  152. 

Conventional  eftates  for  life.  II.  120. 

Converiion.  III.  152. 

Conveyances.  II.  9.  293.  309.    IV. 

430-  . 
Conviction.  IV.  362. 

,  fummary.  IV.  280. 

Convocation.  I.  279. 

,  court  of  biihops  in.  III. 

67. 
Coparceners.  II.  187. 
Copper  coin,  counterfeiting.  IV.  100. 
Copy  of  indiftment.  IV.  351. 
record  of  indidiment.    III. 

126. 
Copyhold.  II.  95.  147.  IV.  39. 

• for  life.  II.  97. 

• 'y  forfeiture  of.  II.  284. 

not  liable  to  elegit.  III. 

419. 


149. 


of  frank  tenure.    II.  loo. 

—  inheritance.  II,  97. 
turned  into  frank  fee.  II. 

368. 
Copyrights.   II.  407. 
Corn,  grain,   meal,  l^c.   deftroying. 

IV.  246. 
Corn  rents.  II.  322. 
Cornage,  tenure  by.  II.  74. 
Corody.  I.  284.  II.  40. 
Coronation  oath,  ancient.  1. 236. 

,  modern.  1. 235. 

Coronatore  eligendo,  writ  d^  I.  347. 

exonerandof  writ  de.  1, 348. 

Coroner.  I.  346.  IV.  292.  413. 

— — ,  his  court.  IV.  274. 

Corporate  counties.  I.  120. 

name.  I.  474. 

Corporation.  I.  467.  II.  430. 

aa.  IV.  58.  439. 

— T- -^i  courts  of.  III.  80. 

,  it's  diffolution.  I.  485. 

— : —  duties.  I.  479. 

-< —  incidents  and  pow- 


ers. I. 


477- 


Oo 


Corpo- 


INDEX. 


182. 


Corporation,  it's  lands,  if  diflblved. 

I.  484.  II.  256. 
privileges  and  dif- 

abilities.   I.  476. 
Corporeal  hereditaments.  II.  17. 
Corpfe,    ftealing  of.     II.  429.    IV. 

236. 
Corpus  juris  canonici.   I.  82. 

■  c'tvilis.  I.  81. 

Correftion,  houfe  of.  IV.  370,  371. 

377- 

—  of  apprentices.  I.  428. 

• children.    I.  452,  453. 

IV.  182. 

fcholars.    I.  458.    IV. 

fervants.    I.  428.    IV. 

wife.  I.  444.. 
Corruption  of  blood.  II.  251.   IV. 

388.  413.  438.  440. 
Corfeprefent.   II.  425. 
Corfned,  trial  by.  IV.  345.  414. 
Cofinage,  writ  of.  III.  116. 
Colls.   II.  439.  III.  188.  399.    5iv. 

xxxi.  xxxiii. 

,  inequity.  III.  451. 

,  no  more  than  damages.    III. 

400. 

. ,  on  not  going  to  trial.  III.  357 . 

Covenant.  III.  156. 

in  a  deed.  II.  304-  viii.  x, 

,  real.  III.  157. 

'— —         .  to  ftand  feifed  to  ufes.  II. 


182. 


338. 


-,  writ  of  II.  350.  xiv.  III. 


'57- 
Covert  baron.  I.  442. 
Coverture.  I.  442. 
Councils  of  the  king.  I.  227. 
Counfel.    III.  26. 
— — — ,  aSion  againft.  III.  165. 
— — -  for  prifoners.  IV.  355. 

— ,  king's.  III.  27. 

,  when  filenced.  III.  29. 

Count.  I.  116.  398. 

in  declaration.  III.  293.  295. 

Counterfeiting  the  king's  com.  IV. 

84.  88. 


Counterfeiting  the  king's  feals.   IV. 

83.19. 
Counterpart.   II.  296. 
County,  trial  by  the.  III.  349.  IV. 

349- 
County.  I.  n6.   IV.  41'!. 
court.  I.  178.377.   III.  35. 

IV.  411.    414.    416.    420.    422. 

424.  441. 

. ofMiddlefex.III.82. 

palatine.  I.   117.  IV.  431. 

Court.  I.  267.III.23.IV.  258.  414. 
baron.    II.  90.    III.  33.   IV. 

4!i. 

— chriftian.  III.  64. 

— hand.  III.  323. 

leet.  IV.  273.  411.  424. 

martial.  I.  416. 

,  powertoere<5t.  1. 267.  III. 24. 

G-ourts,  profits  of.  I.  289. 
Craven.  III.  340.   IV.  348. 
Credible  witnefs.  III.  370. 
Crimes.  IV.  i,  2.  5. 
Criminal  con verfation,   111.139. 

lav/.  IV.  2. 

Crofs  bills.   III.  448. 

caufes.  III.  451. 

remainder.  II.  381.' 

,  fign  of,  in  deeds.  II.  305. 

Crown,  defcent  of  the.  I.  191.   IV. 

413- 

office.  IV.  26J.  308. 

pleas  of  the.  IV.  2. 

Cuckhig-ftool.  IV.  169. 

Cut    ante   divoriium,  writ   of.     Ill- 

183- 

-  in  vita,  writ  of.  III.  183. 
Culprit.  IV.  339. 
Cumberland,  theft  in.  IV.  238. 
Curate.  I.  393. 

,  his  falary.  III.  90. 

Curator  of  infants,  i^c  I.  460. 
Curatores  viarum.    I.  358. 
Curfeu.  IV.  419,  420. 
Curialitas.  II.  126. 
Curfmg.  IV.  59. 
Curtefy,  tenant  by.  II.  126. 
Cuftody  of  idiots  and  lunatics.  1-303. 
III.  427. 

Cuftody 


INDEX. 


Cuftody  of  temporalties,  I.  282.  IV. 

421. 
Cuftom.  JI.  263.  422. 

,  afTurances  by.  II.   365. 

,  dower  by.  II.  132. 

,  general.  I.  68.  73. 

,  i^riot.  II.  422. 
■  of  London,  how  tried.  III. 


334- 


•,  particular.  I.  74. 

,  how  allowed.  I. 


78. 


,  when  legal.  I.  76. 

Cuftomary  freehold.  II.  100.  149. 

tenant.  IT.  147. 

■Cuftoms  on  merchandize.  I.  314.  316. 
Cujluma  antlqua  Jive  magna.   1 .  315. 

parva  et  nova.  I.  315- 
Cujlos  rotulorum.  I.  349.  IV.  272. 
Cutpurfes.  IV.  242. 

D 

Damage  to  things  perfonal.  III.  152. 
Damage-feafant.  III.  6. 
Damages.  II.  438.  III.  187,  188. 
Danelage.  I.  65.  IV.  412. 
Darrein  prefentment,   afllze   of.   III. 

245- 
Date  of  a  deed.  II.  304.  i.  iii.xii,xiii. 
Day  in  bank.  III.  277. 

court.  III.  316. 

— —  of  grace.  III.  278. 

De  bene  ejfe.  III.  383. 

De  la  plus  belle i  dower.  II.  132. 

Deacon.  I.  388. 

Dead  man's  part.  II.  518. 

Deadly  feud.  IV.  244. 

Deaf,  dumb,  and  blind.  I.  304.  II. 

497- 
Dean  and  Chapter.  I.  382. 
Dean,  rural.  I.  383. 
Deanery,  rural.  I.  112. 
Death,  appeal  of.  IV.  314.  424. 

,  civil.  II.  121. 

,  judgment  of.  IV.  iv. 

Debet  et  detiaet,  aftion  in.  III.  ic6» 
Debt.  II.  464.  III.  154. 
—— ,  aftion  of.  III.  154.  xvi. 


Debt,  a6tion  of,  on  amercement.  III. 
161. 

r .,  by  law.  III.  161. 

efcape.  III.  165. 

■  judgment.  III.  160. 


421, 


161, 


penal   ftatutes.  III. 


,  information  of.  III.  261. 

,  public.  I.  325.  IV.  441. 

Debtee  executor.  III.  18. 

Debtor,  refullng  to  difcover  his  ef- 

feds.  IV.  X56. 
Debts,  priority  of.  II.  511. 
Deceit,  aftion  for.  III.  166. 

of.  III.  165.*  405. 

—  on  the  cafe,  in  nature 

of.   III.  166.*  405. 
Decennary.  I.  114.  IV.  252. 
Deception  of  the  king  in  his  grants- 

I.  246. 
Decifive  oath.  III.  34.2. 
Declaration.  III.  293.  ix.  xii.  xxvii. 
Declaratory  part  of  a  law.  I.  54. 

ftatutes.  I.  ^. 

Declinatory  plea.  IV.  333.  366. 
Decree  in  equity.  III.  451. 
Decretals.   I.  82. 
Decretum  Gratian't.  I.  82. 
Dedimus potejlatem.  I.  352.   II.  351. 

III.  447. 
Deed.  II.  29J. 
Deed-poll.  II.  296.  1 

Deeds,  ftealing  of.  IV.  234. 
Deer-ftealing.  IV.  235.  239. 

— • in  difguife.  IV.  144. 

Default,  judgment  by.  III.  296.  395. 
Defeazance,  deed  of.  II.  327.  342. 
Defeaum, chzllenge propter.  III.  362. 

IV-  352. 

Defence.  II.  xviii.  III.  296.  iv.  vi. 

xiii.  xxviii. 
Defendant.  III.  25. 
Defenfive  allegation.  III.  100. 
Deforcement.  III.  172. 
Deforciant.  II.  350.  xv,  xvi.   III. 

174. 
Definitive  fentence.  III.  loi. 
Degradation  of  peers.  I.  402. 

O  o  4  Degrees, 


INDEX. 


Degrees,  conferred  by  the  archbifhop. 
I.  381. 

in  writs  of  entry.  III.  181. 

— — of  confanguinity.  II.  206. 

•  ,  how  reck- 

oned. II.  206,  207.  224. 
of  guilt.  IV.  34. 


Defcent  of  the  crown.  I.  i93.IV.4^3, 
,  collateral .  1 .  1 94. 
-,  lineal.  I.  193. 


Dehoriy  matter.  III.  387.  IV.  390. 
Delay  of  the  law.  III.  423. 
Delegates,  court  of.  III.  66.  69. 

— — — r,     in     academical 

caufes.  III.  85. 
JDeliaumt  challenge ^ro//fr.  Ill;  363. 

Deliverance,  fecpnd  writ  of.  III.  150. 
Delivery  of  a  deed.  II.  306.  iii.  xii, 

xiii. 
Demand  of  lands.  II.  xviii. 
Demandant  and  tenant.  II.  xviii. 
Demefne  lands.  II.  90. 
Demefnes  of  the  crown.  I.  286. 
Demi-rnark,  tender  of.  III.  5. 
Demife  of  the  crown.  I.  188.  249. 
Demi-vills.  I.  115. 
Democracy.  I.  49. 
Demolifhing   churches,  houfes,   &c. 

IV.  143. 
Demurrer.  III.  314.  xxx. 

book. III.  317. 

in  equity.  III.  446. 

to  evidence.  III.  372. 

— —  indiftment.  IV.  333. 

Denial  of  rent.  III.  170. 
Denizen.  I.  374.  II.  249. 
Deodand.  I.  300. 
Departure  in  pleading.  III.  310. 
Depopulatio  agrorum.  IV.  374. 
Depofitions.  III.  383. 

— ill  chancery.  III.  449. 

ecclefiaftical  courts. 

III.  100. 
Deprivation.  I.  393. 
Derelia  lands.  II.  261. 
Dereliftion  of  property.  II.  9. 
Derivative  cohveyances.  II.  324. 
De/cendery  writ  oi  formedon  in.  III. 

192. 
Defcent  of  lands.  II.  201.  IV.  413. 

421. 


-,  rules  of.  II.  208. 
-,  table  of.  II.  240. 


Defertion.  I.  416.  IV.  102. 
Detainer,  forcible.  III.  179.  IV.  148. 

>,  unlawful.  III.  151. 

Determinable  freehold.  II.  121. 
Determination  of  will.  II.  146. 
Detinety  aftion  of  debt  in.  III.  156. 
Detinue,  action  of.  III.  152. 
Devaftation.  11.  508. 
Devife.  II.  373.  IV.  430. 
Devifee,  liable  to  debts  to  devifor.  II. 

378. 
Die  eat  fine.  III.  3 1 6.  399. 
Diet,  excefs  in.  IV.  lyr. 
Diets.  I.  147. 
Digefts.  I.  81. 
Dignity  of  the  king.  I.  241. 
Dignities.  II.  37. 
Dilapidations.  III.  91. 
Dilatory  pleas.  III.  301. 
Diminishing  the  coin.  IV.  90. 
Diminution  of  record.  IV.  390. 
Diocefe.  I.  ill. 
Direct  prerogatives.  I.  239. 
Directory  part  of  a  law.  I.  ^i. 
Difabilities.  IV.  377. 
Difability,  plea  to.  III.  301. 
Difabling  a  man's  limbs  or  members.^ 

IV.  205,  6,  7. 
ftatutes  of  leafes.  II.  320. 

IV.  432. 
Difclaimer  of  tenure.  II.  275.  III. 

.233-  . 
Difcontinuance  of  aAioii.  Ill-  296. 

eftate.  III.  171. 

Difcovery  by  bankrupt.  II.  483. 

■        of  accomplices.  IV.  330, 


331' 


on  oath.  III.  382.  437. 


Difcretionary  fines  and  imprifoDroent* 

IV.  378. 
Disfiguring.  IV.  207. 
Difguife.  IV.  144. 
Difmembering,  punifliment  by.  IV* 

377' 

Difiniilion 


INDEX. 


Difmiffion  of  bill  in  equity.  III.  45 1. 
Diforderly  houfes.  IV.  167. 

perfons.  IV.   169. 

Difparagement.  II.  70. 
Difpenfation  from  the  king.  II.  70. 

pope. IV.  1 15. 

Difpenfing  power  of  the  king.  I,  14.2. 

186.  342.  IV.  436.  440. 
Difipoflemon.  III.  167.  198. 
Diueftion    of  murderers.  IV.    202. 

377.  iv. 
DiffeiGii.  II.  195.  III.  169. 
at  the  party's  election.  III. 

170,  171. 

-,  warranty   commencing  by. 


II.  302. 

-,  writ  of  entry  yar.  III.  183. 


Diffenters,  proteftant.  IV.  53. 
Diflblution  of  parliament.  I.  188. 
Diftrefs.  II.  41,  42.  452.  III.  6,  7. 

exceffive.  III.  12. 

illegal,  for  crown  debts.  IV- 


423- 


infinite.  III.  23 1.  280.  IV. 


285.318. 

,  fale  of.  III.  14. 

-,  fecand.  III.  J2. 


Diftribution  of  inteftate's  effefts.  II. 

515.  IV.  408.  424.  439. 
Dtjiringas  in  chancery.  III.  445. 

— — detinue.  III.  413. 

juratores.  III.  354* 

to  compel  appearance. III. 


280.  xvii. 
Difturbance.  III.  236. 
—  ■  of  common.  III.  237. 

•  franchifes.  III.  236. 

patronage.  III.  242. 

religious  affemblies. 


IV.  54. 


tenure.  III.  242. 
ways.  III.  241. 


Difturber.  II.  278. 

Di"erfity  of  perfon,  plea  of.  IV.  396. 

Dividend  of  bankrupt's  effefts.   II. 

487. 
Divine  law.  I.  42. 


Divine  right  of  kings.  1. 19 1 .  IV.  43^1. 

tithes.  II.  25. 

fervice,  tenure  by.  II.  102. 

Divorce.  I.  440.  III.  94. 
Doy  ut  des.  II.  444. 

• facias.  II.  445. 

Docquet  of  judgment.  II.  511.  HI, 

397- 

Do6trines,  illegal,  afferting  or  pub- 
lishing. I.  160.208.217.  IV. 91- 
116.  123. 

Dog,  carrying.  IV.  123. 

Dogs,  ftealing  them.  IV.  236.  * 

,  &c.  owner  anfwerable  for.  Ill, 

Domebook  of  Alfred.  I.  64.  IV.  411. 
Domefday-book.  II.  49. 99.  III. 33 1 . 
Dominion.  II.  i. 

Domitae  naturae^  animals.  II.  390. 
Donatio  mortis  caufa.  II.  514. 
Donative  advowfons.  II.  23. 
Done  grant  et  render^  fine  fur.  II.  355, 
Donis,  ftatute  de.  II.  112. 
Double  fine.  IT.  353. 

plea.  III.  308. 

voucher.  II.  xvii. 

Dowager,  princefs.  IV.  81. 

,  queen.  I.  224.  IV.  81. 

Dower.  II.  129.  IV.  424. 

ad  oflium  ecclejiae.  II.  132. 

,  afljgnment  of.  II.  135. 

— >  bar  of.  II.  136. 

■  by  common  law   II.  132. 
'  cudom.  II.  132. 

■  de  la  plus  belle.  II.  132. 

ex  affenfu  patris.  II.  133. 

,  juftices  of.  III.  59. 

■,  unde  nihil habety  writ  of.  III. 


183. 


194. 


,  writ  of  right  of.  IIL  183. 


Draught  for  money.  II.  467. 

Drawbacks.  I.  315. 

Drawing  to  the  gdlows.IV.  92.  337. 

Droit  droit.  II.  199. 

Druids,  their  cuftoms.  1. 63 .  IV.  408. 

Drunkennefis.  IV.  25.  64. 

Duchy 


INDEX. 


Duchy  court  of  Lancafter.  III.  78. 
Ducking-ftool.  IV.  169.  377. 
Duel,  IV.  145.  185.  199. 
Dues,  ecclefiaftical,  non-payment  of. 

III.  89. 
Dukes.  I.  397.  409. 
Dum  fuit  intra  aeiatem,  writ  of.  III. 

183. 
— — non  compos  mentis,  writ  of. 

III.  183. 
Duodecimo  manus.  III.  343. 
Duplex  querela.  III.  247. 
DupUcatio.  III.  310. 
Duplicity  in  pleading.  III.  308.  311. 
Durante  abfentia,  adminiftration.  II. 

minore  aetate,  adminiftration, 

11.503. 
Durefs.  II.  292. 
— — — of  imprifonment.  I-  131. 136. 

per  minas.  I.  131.  IV.  30. 

Durham,  county  palatine  of.  I.  117. 

,  courts  of.  III.  78. 

Duties  of  perfons.  I.  123. 

the  king.  I.  233. 

Dwelling-houfe.  IV.  224. 


E 


Ealdormen.  I.  398- 

Ear,  lofs  of.  IV.  146.  157.  160.* 
206.  248.  377. 

Earl.  I.  ti6.  398. 

Earl  marfhall,  his  court.  III.  68.  IV. 
267. 

Earneft.  II.  447. 

Eat  indejtne  die.  III.  316.  399. 

Eaves-droppers.  IV.  168. 

Ecclefiaftical  corporations.  I.  470. 

—  courts.  III.  61. 

■  -    '  ,     their     cogni- 

zance. III.  87.  IV.  275.  425. 

,  when  feparated 


from  the  civil.  III.  62.  IV.*4i5 
421. 
Education  of  children.  I.  450. 


Edgar,  king,  his  laws.  I.  66.  IV.  412. 
Edward  the  confeflbr,  his  laws.  I.  66. 

IV.  412.420. 
Egyptians.  IV.  165. 
Eje8ione Jirmae,  writ  of.  III.  199. 
Eje£lment,  aftion  of.  III.  199.  ix. 

IV..  441. 
Eleftion  of  bifhops.  I.  37.  IV.  115. 

421. 

-  magiftrates.  I.   340.  IV. 


413.427. 


•  -  members  of  parliament.  I. 


170. 177. 


iif^. 


Scots  peers.  I.  169.  IV. 


EleAive  monarchy.  I.  192.  IV.  413. 

Eleemofynary  corporations.  I.  471. 

Elegit,  eitate  by.  II.  161. 

,  writ  of.   111.418.  IV.  426. 

Elifors.  III.  355. 

Eloignment.  III.  129.  149. 

Elopement.  I.  442.  II.  130. 

Ely,  courts  of.  III.  78. 

,  ifle  of.  I.  120. 

Embargo.  I.  270. 

EmbafTadors.  I.  253. 

,  killing  them.  IV.  85. 

,  violation  of  their  pri- 
vileges. IV.  70.  441 . 

Emblements.  II.  122.  145.  403. 

Embowelling  alive.  IV.  92.  377» 

Embracery.  IV.  140. 

Emperor,  his  authority,  I.  242. 

Emphyteujis.  Ill,  232. 

Empfon  and  Dudley.  IV.  310. 

Enabling  ftatute  of  leafes.  II.  319. 

Enclofure,  diffeifin  by.  III.  170. 

Endowment  of  vicarages.  I.  387. 

• widows.  II.  135. 

Enemies.  I.  257.  IV.  83. 

goods.  II.  401. 

England.  I.  iii. 

Englefchire.  IV.  195 

Enghfti,  law  proceedings  in.  III.  322. 
IV.  441. 

Engroffing.  IV.  160. 

Enlarger  I'ejlate.  II.  324. 

Enlarging 


INDEX. 


Enlarging  ftatute.  I.  87. 
Enquiry,  writ  of.  III.  398. 
^nfeint,  II.  169. 
Entails.  II.  112.  IV.  427.  431. 
Entries,  books  of.  III.  271. 
Entry.  III.  5.  174. 

,  forcible.  III.  179.  IV.  148. 

on  lands.   II.  312. 

tolled  by  defcent.    III.   176, 

,  writ  of.   II.  xvii.  III.  180. 

Equity.  I.  61.  91.  III.  50.  429. 
and  law,  courts  of,  how  dif- 

tinguifhed.     III.   429.  436.     IV. 

442. 

courts,    hiftory  of.    III.  50. 


IV.  430. 

,  pradlice  of.  III. 442. 

of  redemption.  II.  159. 

ftatutes.   III.  431. 

referved.  III.  453. 

fide  of  the  chancery.  III.  50. 

■exchequer.  III.  45. 


Eriarch.  IV.  313. 

Error,  cofts  in.  III.  400.  410.  xxxii. 

,  writ  of.  III.  407.  xxvii.   IV. 

391- 
,  where  profecuted.  III. 

410,411.  IV.  391. 
Efcape.  III.  290.  415.  IV.  129. 

,  aftion  for.  III.  165. 

— — — ,  aflittiiig  in.  IV.  131. 
Efcheat.  I.  303.  II.  II.  72.  89.  244. 

IV.  388.  413.418. 

,  writ  of.  III.  194. 

Efcrow.  II.  307. 
Efcuage.  II.  74.  IV.  422. 
Efplees.  II.  xviii.  III.  iv. 
Efquire.   I.  406. 
Eflbign.  III.  277. 

day  of  the  term.  III.  278. 

Eftate  in  lands.  II.  103. 
Eftates  of  the  kingdom.  I,  156. 
Eftoppel,  II.  295.  308. 
EJlover'm  habendis,  writ  ^f.  I.  441. 
Eftovers  of  a  wife.  I.  441. 

,  common  of.  II.  35. 

Eftrays.  I.  297.  II.  14. 

Eftreat  of  recognizance,  ^c.  IV.  253, 


Eftrepement,  writ  of.  HI.  2*5. 
Evidence.  III.  367.  IV.  356. 
Ex  officio  informations.  IV.  308. 
Ex  pojl  fa8o  laws.   I.  46. 
Examination  in  chancery.  HI.  449. 
of  bankrupt.  II.  481. 

'  prifoners.  IV.  296. 

■  witneffes.  Ill,  372. 

,  trial  by.  III.  331. 

Exceptio.   III.  310. 
Exceptions,  bill  of.  III.  372. 
to  anfwer  in  chancery. 

III.  448. 
Exchange,  bill  of.  II.  466. 

,  deed  of.  II.  323. 

of  goods  and  chattels.  II. 


446. 


lands.  II.  322. 


Exchequer  chamber,  court  of.  III. 

S6. 

' ,  court  of.  III.  44. 

,  receipt  of.  III.  44. 

Excife.  I.  319. 

,  hereditary.  I.  288. 

,  offences  againft,  how  tried. 

IV.  281. 
Exclufion  bill.  I.  210, 
Excommunication.  III.  loi. 
Excommunicato  capiendoy  writ  de.  III. 

102. 
■  deliberandoi  writ  de* 

III.  102. 
Excufable  homicide.  IV.  1 82 . 
Executed  contraft.  II.  443. 

eftate.  II.  163. 

' fine.  II.  353. 

■  remainder.  II.  168. 

Execution,  civil.  III.  412.  xxiii. 

-— ,  criminal.  IV.  403. 

■,  award  of. '  IV. 


263.  vi. 


IV.  396. 


403- 


404. 


-,  plea  in  bar  of. 
-,  precepjt  of.  IV, 
-,  rule  for.  IV. 
•,    varying    from 


judgment.   IV.  179.  404. 

Execution, 


INDEX. 


Execution,  crlminaJf  warrant  of.  IV. 

404.  vi. 
_     ^vrit    of.     IV. 


403- 


Vll. 

—  of  devifes.  II.  376. 

ufes.  II.  333. 

-,  procefs  of.  III.  279.  410. 


Executive  power.  I.  190. 
Executor.  II.  503. 

de  fon  tort.  II.  507. 

of  executor.    II.  506. 


his  own  wrong.  II.  507. 


Executory  contract.  II.  443. 

—  devife.  IL  173.  334. 

—  eftate.  II.  163. 

—  remainder.  II.  169. 


Exemplification.  II.  xvii. 
Exemptions  from  tithes.  II.  2%. 
Exigent,  writ  of.  III.  283.  IV.  319. 
Exigi  facias,  writ  of.   III.  283.  xix. 

IV.  319. 
Exile,  I.  137.  IV.  377. 
Expeftancy,  eftates  in.  II.  163. 
Expences  of  profecution.  IV.  362. 
— — — — —  witneffes.  III.  369.  IV. 

362. 
Exportation  of  wool,  iffc.    IV.  154. 

428. 
Exprefs  condition.  II.  154. 

• contradt.  II.  443.  III.  \^\. 

'    ■■       malice.  IV.  198. 

warranty.  II.  301. 

Extendi  facias.  III.  420. 
Extent,  writ  of.  III.  420. 
Extinguifhment  of  eftates.  II.  325. 
Extortion.  IV.  141. 
Extra-parochial  places.  I.  114. 
-  tithes.  I.  284. 
Extra vagants.  I.  82. 
Eye,  putting  out.  IV.  206,207. 
Eyre,  chief  juftice  in.  III.  72. 
,  juftices  in.  III.  58.  IV.  422, 

4-23- 
■  — ,  killing  them.  IV. 

84.  ^ 


Faeio  ut  dei.  II.  445. 
—  fae'w.  II.  444. 


Fa8o,  king  de.  I.  204.  370.  IV.  77. 

Faftor.  I.  427. 

Faftorfhip,  cognizable  in  equity.  III. 

437- 
Fair.  I.  274.  III.  218. 
Falfeimprifonment.  III.127.IV.218. 
,  aftion  of.    III. 

138. 
— —  judgment,  writ  of.  III. 34.  407. 

news.  IV.  149. 

— —  return,  aAionfor.  III.  1 11.163. 

verdift.  III.  402.   IV.  140. 

weights  and  meafures.  IV.  157. 

Falft  crimen.  IV.  89.  134.  156.  247. 
Falfifying  attainder.   IV.  390. 

coin.  IV.  84.  88.  90.  98. 

■  judgment.  IV.  390. 
Fame,  good  or  ill.  IV.  256.  299, 
Farm.  II.  318. 
Farrier,  common,  action  againft.  III. 

165. 
Favour,  challenge  to.  III.  363. 
Fealty.  I.  367. 

,  oath  of.  II.  45.  53.  86. 

Fear,  putting  in.  IV  .  242. 
Fee.  II.  45.  J04.  106. 

after  a  fee.   II.  334. 

,  ecclefialtical.  III.  90. 

farm  rent.  II.  43. 

fimple.   II.  104.  i.  vi. 

tail.  II.  112.  vi. 

Fees  to  counfel.  III.  28. 
Feigned  iffue.  III.  452. 
Felodefe.  H.  499.  IV.  189. 
Felon.  II.  499. 
Felonious  homicide.  IV.  188. 
Felony.  II.  284.  IV.  94. 

,  appeal  of.  IV.  310. 

,  compounding  of.  IV.  134. 

,  mifprifion  of.  IV.  12 1. 

,  punifhment  of.  IV.  98.  216. 

222. 
Feme  covert.  I.  442.  II.  292.  497. 
Feodal  aftions.  III.  117. 

tenures.  II.  44.  425.  431. 

— among   the    Saxons. 

IV.  4,3. 
,     when    received    m 

England,  II.  48.  IV.  413.  418. 

Feoffment. 
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Feoffment.  II.  310.1. 

Feorm.  II.  318. 

Ferae  naturae^  animals.    II.  390. 

Ferry.  III.  219. 

Fetters.  IV.  300.  322, 

Feud.  II.  45. 

Feudatory.  II.  53- 

Feudum  antiquum.  II.  212.  221. 

apertum.   II.  245. 

————honorarium.  II.  56.  215. 

improprium.   II.  58. 

individuum.  II. 215. 

maternum.   II.  212.  24.3. 

— — ^  no-^um.   II.  212.  221. 


-,  held  ut  antiquum.  II. 


212.  221. 

paternum-  II.  24.3. 

■  proprium.  II.  58. 


Fiaion  in  law.   III.  43.  107. 
Fiftitious  plaintiff.  IV.   134. 
Fidei  commijfum.   II.  327. 
Fidejuffors.  III.  108.  291. 
Fief.  11.45. 

d'haubert.  II.  62. 

Fieri  facias, -writ  of.  III.417,  xxxiv. 

feci.  III.  XXXV. 

Fifteenths.  I.  309.^ 
Filial  portion.   II.  519. 
Final  decree.  III.  452. 

judgment.  III.  398. 

Finding  of  indiftments.   IV.  305. 

■'  -  things  perfonal.  II.  9.- 

Fine  for  alienation.  II.  71.89. 

— endowment.  II.  135. 

— — —  mifdemefnors.  IV.  377,  378. 
.  in  copyhold.  II.  98. 

of  lands.  II.  n8.  348.  III.  157. 

174.  IV.  426.  429. 

executed.  II.  353. 


— ,  reverfal  of,  when  levied  of  co- 
pyholds.  II.  368.  III.  166.* 
— fur  done, grant  et  render,  II.  353. 
"    cognizance    de    droit,  come 


ceo,  ^c.  II.  ^^z.  xiv. 

cognizance  de  droit  tantum. 


II-  353- 


Fines  and  forfeitures,  when  grantable. 

III.  259.  IV.  379. 
Finger,  difabling.   IV.  206. 
Fire,  negligence  of.  I.  431.  IV.  222. 
Fire-bote.   II.  35. 
Fire -ordeal.  IV.  342. 
Fire-works.    IV.  168. 
Firft-fruits.  I.  284.  IL67.IV.  107. 
Fifh,  royal.  I.  223.  390. 
■ ,  ilealing  in  difguife^  IV. 

144.  236. 


concejftt.  II.  353. 


— ,  or  attempting  to 
Ileal.  IV.  236. 
Fifhery,  common  of.  II.  34. 

,  free.  II.  39,417.  IV.  424. 

,  feveral.  II.  39. 

Fifhpond,  defb-oying.  IV.  246. 

Fitzherbert.  I.  72.  III.  183. 

Fleets.  I.  262.  IV.  419. 

Fleta.  I.  72.  IV.  427. 

Flight.  IV.  387. 

Flotfam.  I.  293.  III.  io5. 

Foenus  nauticum.   II.  459. 

Folk  land.  II.  90.  92. 

Foot  of  a  fine.  II.  351.  xv. 

Force,    injuries  with     and  without. 

III.  118, 

i  when  repellable  by  death. 

181.  IV. 

Forcible  abdu6lion  and  marriage.  IV. 

208. 
entry  and  detainer.  III.  179. 

IV.  148. 
Foreclofure.  II.  159. 

Foreign  bill  of  exchange.  II.  467. 

coin,  forging  it.   IV.  89,  99. 

120. 
county,  indiftment  in.  IV. 

dominions.  I.  no. 
prince,   penfion  from.    IV. 

fervice.  IV.  100. 
Forefl.  I.  289.  II.  14.  38.  414. 

. courts.  III.  71. 

laws.  II.  416.  III.  73.  IV. 

415.  420, 421 .  423.  432.  437. 

Forefltty 


303- 


122. 
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Foreftoi  carta  de,  IV.  423.  425. 
Foreftaller,  diffeifin  by.  II.  170. 
Foreftalling,  IV.  159. 
Foretooth,  ftriking  out,  IV.  206. 
Forfeiture,  I.  299.  II.  153.  267. 

■      for  crimes.  IV.  377.  381, 
423,  424. 
.  of  capynolds.  II.  284. 

goods  and  chattels.  II, 


420.  IV,  386. 

lands.  11.267.  IV.  381. 


Forgery.  IV.  247. 

Forgivenefs  by  the  profecutor.  IV. 

364- 
Forma  pauperis.  III.  400. 
Formedon,  writ  of.  III.  191, 
Forms  of  law,  unalterable,  I.  142. 
Fornication.  IV.  64. 
Forts  and  catties.  I.  263. 
Fortune-tellers.  IV.  62. 
Forty  days  court.  III.  71, 
Founder  of  a  corporation.  I.  480. 
Foundling  hofpitals.  I.  131. 
Franchife.  II.  37. 

' ,  allowance  of.  III.  263. 

,-———,  difl^urbance  of.  III.  236. 

y  royal.  I.  302. 

Frankalmoign.  II.  loi. 
Franked  letters.  I.  324. 
Jrank-fee.  II.  368.  III.  166.  * 
Frank-marriage.    II ,  115. 
prank-pledge.  I.  114.  IV,  252. 

•  ■  ,  view  of.   IV.  273. 

Frank-tenement.  II.  104. 
Frank-tenure.  II.  61. 

Frater  confanguineus .  II.  232- 

uterinus.  II.  232. 

Fraud,  civil,  where  cognizable.  III. 

43  »•  437  •.439- 

^,  criminal,  IV.  158. 

Frauds   and  perjuries,  ftatute  of.  I. 

418.  II.  161.  243.  259.  297.  306. 

•  337- 342- 364- 376-448.  466- 500. 
501.515.  III. 159.420.  IV.  439. 

Fraudulent  deeds.  II.  296. 

• devifes.  II.  378. 

Framk-ferme,   II.  80. 
Free  bench.  II.  122, 


Free  fifliery.  II.  39.  417.  . 

ferviccs.  II.  60. 

focage.  II.  79. 

— -  warren.   II.  38.  417.  IV.  415. 
Freehold.  II.  104. 

leafes.    II.  120.318. 

Frefli  fuit.  1.  297. 
Fruit,  ilealing  of.  IV.  233, 
Full  age.  1.463. 
Fumage.  I.  325. 
Funds,  public.  1-331. 
Funeral  expenfes.  II.  508. 
Furandi  animus.  IV.  230,  232. 
Futuro,  freehold  in.  II.  144.  165. 


Gage.  III.  280.  iv. 

,  eftates  in.  II.  157. 

Game. II.  14.395.403.4iO.  IV.  415. 

,  deftroying  of.  IV.  174. 

laws.  IV.  174,416. 

,  felling  of.  IV.  175. 

Gaming.  IV.  171. 

Gaming  hqufes.  IV.  167.  171. 

Gaol  delivery.  IV,  270.  iii,  . 

diftemper.  I.  346. 

Gaolers.  I.  436.  IV.  300. 

,  compelling  prifoners  to  be 

approvers,  iffc-  IV.  128. 
Gardens,  robbing  of.  IV.  233. 
Garter,  knight  of.   I.  403. 
Gavel-kind.  I.  74,  II.  84.  IV.  409. 

413- 
General  demurrer.   III.  315. 

fund.  L  331- 

imparlance.  III.  301. 

iffue.  III.  305.  IV.  338. 

■ legacy,  II.  512. 

occupancy.   II.  258. 

feflidns.  IV.  272, 

ftatute.  1.85. 

tail.  II.  11^.  vi. 

verdia.  III.  378.  IV.  354. 

warrant.   IV.  291. 

Gentlemen.  1.405,406. 
Gift  of  chattels,  perfonal,  II.  441. 

Gift 


INDEX. 


Gift  of  chattels,  real.  II.  440. 
■'*     '    lands  and  tenements.  II.  316. 
Gilda  mercatoria.  I.  473. 
Glanvtl.  I.  72.  IV.  421. 
Gleaning.  III.  212. 
God  and    religion,   offences  againft. 

IV.  43. 
Good  behaviour,    fecurity  for.  IV. 

251. 256. 

confideration.  II.  297. 

Government,  contempts  againft.  IV. 

123. 

. ,  it's  original.  I.  48. 

Grand  affife.  III.  341.  351.  vi.  IV. 

422. 

Coujlumier    of   Normandy.    I. 

107. 

juror,  difclofing  evidence.  IV. 

126. 

jury-  IV.  302.  ii. 

■■ in  attaint.  III.  351.  404. 

•  larciny.  IV.  229. 

ferjeatitcy.  II.  73. 

Grants.  II.  9. 

of  chattels,  perfonal.  II.  441. 

,  real.  II.  440. 

•  lands  and  tenements.   II. 


317- 

the  king.  II.  346. 

Great  council,  I.  147. 


47- 


feal  of  the  king.  II.  346.  III. 
— ,  counterfeiting 


it.  IV.  83. 

tithes.  T.  388. 

Gregorian  code.  I.  81. 
Grofs,  advowfon  in.  II.  22. 

,  common  in.  II.  34. 

,  villein  in.  II.  93. 
Guardian  ad  litem.  111.427. 

and  ward.  I.  460. 

at  common  law.  I.  461. 

; by  cuftom.  I.  462. 

nature.  I.  461. 

ftatute.  I.  462. 

for  nurture.  I.  461. 

'  in  chivalry.  I.  462.  II.  67. 
focage.  II.  88. 


Guardian,  teftamentary.  I.  462. 
Guernfey,  ifland  of.  I.  107, 
Gunpowder,  hindering  it's  importa- 
tion. IV.  116. 

,  keeping  or  carrying  it 


illegally.  IV.  168 
Gypfxes.  IV.  165. 

H 

Habeas  corpora  juratorum.  III.  354. 

corpus.  I.  135. 

ad.  I.  128.  III.  135. 


IV.  438. 


ad  deliberandum.  III. 


130. 


faciendum    et-  reci- 
piendum. III.  130. 

profequendum.  III. 


130. 


refpondendum.  III. 


129. 


130. 


131- 


•fatisfaciendum.  III. 

-  fubjiciendum.    III. 

-  iejlificandum.    III. 


130. 


cum  caufa.  III.  77. 


Habendum  of  a  deed.  II.  298.  i,  ii.  v. 
Habere  facias  pojfejlonem .  1 1 1 . 4 1 2 . 

feiftnam.  III.  412. 

Habitation,  offences  againft.  IV.  22c. 

— . ,  property  in.  II.  4. 

Hackney  coaches  and  chairs.  I.  327. 

Hereditas  jacens.  II.  259. 

Heretico  comburendo,  writ  de.  IV,  46. 

439- 
Half  blood.  I.  194.  11.227. 

Hame  fecken.  IV.  223. 

Hamlet.  I.  115. 

Hanaper  office.  III.  49. 

Hand,  burning   in.    IV.    367.  3^9. 

371.377.  iv. 

,  difabling.  IV.  206. 

,  holding  up.  IV.  323. 

,  lofs  of.  IV.  125.  154.  276. 


;77- 


Haud 
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Hand  fale.  II.  448. 

writing,  fimilitude  of.  IV.  358. 
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Levitical  decrees.  I.  435. 
Levying  money  without  confent  of 
parliament.  I.  140. 

war  againft  the  king.  IV.- 

81. 
Lewdnefs.  IV.  64. 
Lex  manifejla.  III.  344. 

taVtonis.  IV.  12. 

Libel)  immoral  or  illegal.  IV.  150 
P  p  3  Libel 
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Libel,  in  ecclefiaftical  courts.  III. 

lOO. 

,  malicious.  III.  125.  IV.  150. 

Liheram  leg^em,  lofing.  Ill .  340.  404- 

IV.  348. 
Liberties  or  franchifes.  II.  37. 
Liberty,  civil.  I.  6    125. 
'        ■      ,  natural.  I.  125. 
"              of  the  prefs.  IV.  151. 
■    .        ,  perfonal.  I.  134. 
. ,  crimes  againft.  IV. 

218. 

,  perfonal  injuries  to.  III.  127. 

,  political.  I.  125. 

Licence  for  marriage.  I.  439. 
— — —  from  the  pope.  IV.  115. 

of  alienation.  II.  72. 

■ mortmain.  II.  269. 

■ to  adminifler  oaths.  III.  59. 

agree  in  a  fine.  II.  350. 


Licenfed  curate.  I.  394. 
Licenfing  of  books.  IV.  152.  439. 
Licentia   concordandi.  II.  350.  xiv. 

loquend't.  III.  299- 

Liege.  I-^7- 

Lieutenant,  lord.  I.  412.  IV.  272. 

Life.  I.  129. 

annuities.  II.  461. 

■  ,  crimes  againft.  IV.  177. 
— — ,  eftates  for.  II,  120.  v. 
Ligan.  i.  293.  III.  106. 
Ligeance.  I.  366. 

Light.  II.  14. 

— — —  houfes.  I.  264. 

prefumption.  III.  372. 

Limbs.  I.  130. 

Limitation   of  entries,    anions,  and 

indiftments.  III.   178.   188.   193. 

196.    250.   . IV.   306.   308.   315. 

351-436. 

eftate.  II.  155. 

— — ,  ftatutes  of.  I J  I.  306, 

Limited  adminiftration,  II,  506. 

■  fee.  II.  109. 

— — —  property.  11.  391. 
Lineal  confariguinity.  Il,  203. 

■  defccnt.  II.  210. 


Lineal    defcent    of    the    crown.   I. 

194. 

warranty.  II.  301. 

Linen,  ftealing  from  place  of  manu- 

fadure.  IV.  238. 
Lip,  cutting  of.  IV.  207. 
Literary  property.  II.  405. 
Litigious  church.  III.  244.  246. 
Littleton.  I.  72,  73. 
Liturgy,  reviling  of.  IV.  50. 
Livery  in  chivalry.  II.  69. 
■■  ■    ■  deed.  II.  315. 

law.  II.  316. 


of  feifin.  II.  311.  i. 

Loans,    compulfive.     I.     140. 


IV. 


436- 

Local  aftions.  Ill,  294. 

Locality    of    trial.    III.    384.    IV. 

30V 
Locks   on    rivers,    deftroying,    IV. 

144-  .  ,     ^  f    , 

Logic,  it's  efFefts  upon  law  and  the- 
ology.   I-  33.  II.  58.  IV,  417. 

LoUardy.  IV.  47. 

London,  courts  of.  III.  81. 

,  cuftoms  of.   I.  75,  76.  II. 

518. 

,   franchifes    of,    not    forfeit- 
able. III.  264.  IV.  424. 

mayor    and    aldermen   of, 


their  certificate.  Ill,  334, 
Lord  and  vaffal.  II.  53. 

,  feodal.  II.  53,  '^ 

Lords'  committees  for  courts  of  juf- 

tice.  III.  57, 
,   houfe  of,    it's  attendants.  I. 


168. 


may   kill  the  king's  deer.   I, 


167. 

—  fpiritual.  I.  155. 
temporal.  I.  157. 


— —  triors.  IV,  259,  260.  440. 

Lotteries.  IV.  168. 

Lunatics.  I.  304,  II,  291.  IV.  24. 

395-  .  '  ■ 

■',  cogmzance  01.  III.  427. 
-,  marriage  of.  I,  439. 


Luxury.  IV.  170. 


Madder 
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Madder   roots,    ftealing   them.    IV. 

233- 
Madhoufes.  I.  335. 
Magiftrates.  I.  146. 

,  oppreffion  of.  IV.  141 . 

-     ,  fubordinate.  I.  338. 

— — — ,  fuprerae.  I.  338. 

Magna  ajjifa  eligenda,  writ  de.  III. 

carta.  I.  127.  IV.  423.  425. 

— — — — — ,  it's  contents.  IV.  423, 

424. 
Mainour.  III.  71.  IV.  307. 
Mainpernors.  III.  128. 
Mainprizc,  writ  of.  III.  128. 
Maintenance  of  baftards.  I.  4^:8. 
■  children.  I.  447. 

— — parents.  I.  454. 

fuits.    I.     428.    IV. 


134- 


wife.  I.  242. 


Making  law.  III.  343. 
Mala  tnfe.  I.  54. 

prohibit  a.  1.  §7- 
Mal-adminiftration    of    government. 

IV.  121. 
Male  preferred  to  female  in  defcents, 

I.  194.  II.  212. 
— —  line  preferred  to  female.  I.  194, 
flock  preferred  to  female.  II. 

234- 
Malice  exprefs.  IV,  199. 

-^— —  implied.  IV.  200. 

■         —  prepenfe.  IV.  198.  206. 

Malicious  mifchief.  IV.  244. 

= profecutiou.  III.  126. 

Malt-tax.  I.  314. 

Man,  ifland  of.  I.  106. 

Mandamus,  writ  of.   III.  no.  264. 

Mandates,  royal,    to    the  judges  in 

private  caufes.  I.  142.  IV.  426. 
Manhood.  II.  54. 
Manor.  II.  90. 
Manfionhoufe.  IV.  224. 
Manflaughter.  IV.  101. 
— — — ,  conviaion  of.  IV.  iv. 


Manftealing.  IV.  219. 
Manufacturers,  feducingthem  abroad. 

IV.  160. 
Manufactures,  encouragement  of,  IV. 

428. 
Manumiflion  of  villeins.  II.  94.  347. 
Marchers,  lords.  I.  398. 
Marches.  I.  398. 
Marefchall,  lord.  III.  38. 

,  his  courts.  III.  68. 

Marine  felonies,  how  clergyable.  IV. 


373- 


•  triable.  IV.  269. 


Mariners,  wandering.  IV.  164. 
Marines.  I.  416. 
Maritaglum.  II.  70. 
Maritare.  II.  71. 
Maritime  caufes.  III.  106. 

courts.  III.  69. 

—  ftate.  I.  419. 

Mark,  fubfcribed  to  deeds.  II.  305. 
Market.  I.  274.  III.  218. 
,   clerk   of,    his     court 


IV. 


275. 


overt.  II.  449. 
towns.  I.  115. 


Marque  and  reprifal.  I.  258, 
Marqueffes.  I.  397. 
Marriage.  I.  433. 

,  clandeftine  or  irregular.  I. 

439.  IV.  162. 
■.  contvaft,  fuit  for.  III.  93. 

,  forcible.  IV.  208. 

in   chivalry.    II.  70.    IV. 


418.  420.421. 

focage.  11.88. 


licences  and  regifters,  forg- 
ing or  deftroying.  IV.  163.249. 
of  royal  family,  i.  225.* 


IV.  117. 

,  proof  of.  III.  140. 

,  property  by.    II.  433. 

fettlement.  II.  364. 

its  antiquity. 


II.  138. 

— ,  when  good.  I.  440. 


Marftiall  of  the  king's  bench.  Ill, 

^^'        _________  t 

,  cut- 
tody  of.  Ill,  43.  285, 

P  p  4  Mar/hall 
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Marfhall  of  the  king's  hoft,  certifi- 
cate of.  III.  334. 

Marflialfea,  court  of.  III.  76.  IV. 
276. 

Martial  courts.  I.  416. 

law.  I.  413.  IV.  436. 

Mafsbooks.  IV.  115. 

Mailer  and  fervant.  I.  423. 

■  in  chancery.  III.  442. 
— — — ,  injuries  to.  III.  142. 
— — —  of  the  rolls.  III.  442. 
• ,  his  judicial  autho- 
rity. TIL  450. 

Materia  prima.  III.  322. 
Materna  maternis.  II-  236. 
Matrimonial  caufes.  III.  92. 
Matrons,  jury  of.  III.  362.  IV.  395. 
Maxinns.  I.  68. 
Mayhem.  I.  130.  III.  121.  IV.  205. 

,  appeal  of.  IV.  314. 

,  infpeftion  of.  III.  332. 

Mayors.  IV.  413. 

Meafures.  I.  274   IV.  275.  424. 

.'.  falfe.  IV.  159. 

Mediate  ftates  of  the  empire.  II.  60. 
Medietate.,  jury  de.   III.   246.   360. 

IV.  128.  166.  278.  352. 
Mediterranean  paffes,   counterfeiting 

of.  IV.  249. 
Members  of  parliament.  I    153. 
Memory,  time  of.  II.  31. 
Menaces.  III.  120. 
Menial  fervants.  I.  425. 
Men/a  et  thoroy  divorce  a.  I.  440.  III. 

94.     . 
Mercen-lage,  I    6$.  IV.  412. 
Merchants,  cuftom  of.  I.  75. 

,  foreign.  I.  260.  IV.  424. 

Mercheta.  11-  83 
Mere  right.  II.  197. 

,  not  affignable.  II.  2go. 
Merger.  II.  178. 
Mefne  lords.  II.  59. 
.  procefs.  III.  279.  415. 

■  profits,  afiions  of  trefpafs  for. 
III.  205. 

— — ^  writ  of.  III.  234. 
Metaphyfics,  their  effefts  upon  law 
and  theology.  II.  58.  IV.  417. 


Michel-gemote .  I.  147. 
MicheUfynoth.  I.147. 
Middlefex,  bill  of.  Ill,  285.  xiiiL 
Migration.  II.  7. 
Military  caufes.  III.  103. 

courts.  III.  68. 

• feuds.  II.  57. 

offences.    I.  415.  IV.  loi. 

power    of    the    crown.    I. 

262. 

ftate.  I.  408. 

tenures.  I.  287. 

teftament.  I.  418. 

MiHtia.  I.  410   412,  413. 

Mines.  I.  295. 

,    deftroying  their  works.  IV. 

247. 

■  ->  Healing  ore  out  of.  IV.  234. 
Minority     none     in     the     king.     I, 

248. 
Minors  not  to  fit  in  parliament.   I. 

162. 
Minarelis.  II.  96. 

Mifadventure,  homicide  by.  IV.  x%l. 
Mifchief,  malicious.  IV  .  244. 
Mifdemefnor.  IV.  i.  5. 
Mife.  III.  305.  vi. 
Misfortune.  IV.  26. 
Mifnomer.  III.  302.  IV.  334, 
Mifpleading,  when  cured  by  verdift. 

III.  394. 
Mifprifion.  IV.  119. 

■  ■         of  felony.  IV.  121. 

treafon.  IV.   120. 

Miftake.  IV.  27. 

Mifufer.  II.  153. 
Miner  le  droit.  II.  325. 

Vejlate.  II.  324. 

Mittimus.  IV.  300. 
Mixed  adlions.  Ill;  118. 
•  -  larciny   IV.  239. 

— tithes.  II.  24. 

Modus  decimandi.  II.  29. 
Mo'irda.  IV.  194. 
Mollitur  manus  impofuil.  III.  1 21. 
Monarchy.  I.  49. 
Money.  I.  276. 
•  bills.  I.  170.  184. 

I     ■        counterfeiting.  IV.  84.  88. 

Money 
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Money  expended  for  another,  aftion 
for.  111.  163. 

■  received  to  another's  ufe,  ac- 

tion for.  III.  163. 

Monk.  I.  132. 

Monopolies.  IV.  160.436. 

,  flay  of  fuits  therein.  IV. 

116. 

Monfters.  IT.  246. 

Monjlrans  de  droit.  III.  256. 

Month.  II.  141. 

Monuments.  II,  428. 

Mart  d'anceflor,  affife  of.  III.  185. 

Mortgage.  IT.  157.  IV.  435. 

■ •,  how  confldered  in  equity. 

ni.  435. 

Mortmain.  I,  479.  II.  268.  IV.  108. 

424.  426.  441. 
Mortuaries.  II.  425. 
Mortuo  vadio,  eftate  in.  II.  57. 
Mother-church.  I.  113. 
Motion  in  court.   III.  304. 
Moveables.  II.  384. 
— — — — ,  property  in.  II.  5. 
Mount,  or  bank.  I.  328. 
Mountebanks.  IV.  167. 
MuUer puifne.   II.  248. 
Multiphcity  of    laws,   it's  original. 

Municipal  law.  I.  44. 
Murder.  IV.  194. 

by  perjury.  IV.  138.  196. 

,  convidion  of.  IV.  I. 

— — — ,  indictment  of.  IV.  ii. 

— ,  when  pardonable.  IV.  194. 

400. 
Murdrum.  III.  321.  IV.  195. 
Muta  canum.  II.  427. 
Mute,  ftanding.  IV.  324. 

— — ^- ,  advifingit.  IV.  126* 

Mutilation.  1. 130.  III.121.  IV.207. 
■-,  punifhment  by.  IV.  377. 
Mutiny-aft.  I.  415. 
Mutual  debts.  III.  305. 

N 

Namium  veillumt  vel  repetiium.  III. 
H9- 


National  debt.  I.  328.  IV.  440. 
Nations,  law  of.  I.  43.  IV.  66. 
Nativi.   II.  94. 
Natural  liberty.  I.  125. 

life.  I.  132.  II.  121. 

perfons.  I.  123. 

Natural-born  fubjedls.  I.  366.  371. 
Naturalization.  I.  374.  II.  250. 
Nature,  crime  againft.  IV.  215. 

,  guardian  by.  I.  461. 

,  law  of.  I.  39. 

Navigation  afts.  I.  419.  IV.  439. 
Navigations,  deftroying.  IV.  244. 

■     ,  hard  labour  for  the  be* 
nefitof.  IV.  371. 
Navy,  articles  of.  I.  420.* 
Ne  admittas,  writ  of.  III.  248. 

—  exeat regnum.  1, 1^^.266.  IV.I22. 

—  injujie  vexes,  writ  of.  III.  234. 
Neceffity.  IV.  27. 

-,  homicide  by.  IV.  178. 
Negative  in  corporations.  I.  478. 

—  of  the  king.  I.  154. 
Negleft  of  duty,  aftion  for.  III.  163. 
Negligence  of  officers.  IV.  140.* 
Negligent  efcape.  III.  415.  IV.  130. 
Negro,  I.  127.  425.  II.  402. 
Neife.  II.  94. 
Nembda.  III.  350. 
New  affignment.  III.  311. 

trial.  III.  387.  IV.  361.  438. 

News,  falfe.  IV.  149. 

Next  of  kin.  II.  224. 

Nient  culpable,  ■p\t?L  of.  IV.  339. 

Night,  in  burglary,  what.  IV.  224. 

Nightwalkers.  IV.  292. 

Nihil  dicit,  judgment   by.   III.  296* 

397- 
,  return  of,  to  writs.  III.  282. 

xvii. 
Nihil  debet,  plea  of.  III.  305. 
Ni/i prius,  courts  of.  III.  58. 

—  — ,  juftices  0f.IlI.60.IV.269. 

— — ,  trial  at.  ni.353.IV.35i. 

— ;— — ,  writ  of.  III.  354.  xiii. 
Nobility.  I.  396. 

,  it's  ufes.  I.  T57. 

Nofturnal  crimes^  how  prevented  or 
refifted.  IV.  180. 

Non 
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Non  ajfumpjit.  III.  305. 

infra  fex  annoi.Wl.  308. 

* compos  menus,  I.  304.  II.  497. 

IV.  24.  395. 

cul  IV.  339. 

culpabilisy    plea    of.     III.    305. 

IV.  339. 
— —  decimandoy  prefcription  <^.  II.  3 1 . 
-'—  eji  fa8um,  plea  of.  III.  305. 
——•  ejl  inventus^  return  of.  III.  283. 

xviii,  xix.  xxiii. 
'"-^  objiante.    I.  342.   II.  273.  IV. 

401. 

profequttur.  III.  296. 

fum    informatust    judgment    by. 

III.  397. 
Non-claim  in  fines.  II.  354. 
■  of  infants.  I.  465. 
Nonconformity.  IV.  51.  432. 
Nonjuror.  IV.  124. 
Non-payment   of  ecclefiailical  dues. 

III.  89. 
Non-refidence.  II.  322. 
Nonfuit.  III.  296.  316.  376.  vi. 

,  judgment  as  in  cafe  of.  III. 

357- 
Non  ufer.  II.  153. 
Norther^   borders,   rapine   on.     IV. 

244. 
Northumberland,  theft  in.  IV.  238. 
Norman  conqueft.    I.  99.  IV.  414, 

. ifles.  I.  107. 

Nofe,   cutting  off  or  flitting.    IV. 

207.  247.  377. 
Not  guilty,  plea  of.  III.  305.  xiii, 

IV.  338.iii. 

Note  of  a  fine.  II,  351.  xv. 

■  hand,  II.  467. 

Notice  in  ejeAment.  III.  203.  x. 
-  of  trial.  III.  357. 

Novel  dijfelfmy  affife  of.  III.  187. 
Novels  in  the  civil  law.  I.  81. 
Nudum  paSum.  II.  445. 
Nul  dlffeiftny  plea  of.  III.  305.  II. 

xviu. 
— -  t'tel  record.  1 1 1 .  3  3 1 . 
"•^tortt  plea  of.  III.  305. 


Nuncupative  wills.  II.  50c. 
Nurture,  guardian  for.  I.  461. 
Nufance,  abatement  of.  III.  5. 

,  affife  of.  III.  220. 

— — — ,  common.  IV.  166. 
' ,  private.  Ill,  216. 


Oath  ex  ojicio.  III.  loi.  447. 

of  the  party.  III.  382.  437. 

Oaths  to  the  government,  refufal  or 

negleft  to  take  them.  I.  368.  IV. 

116,  117.  123. 
,    voluntary   and    extrajudicial. 

IV.  137. 
Obedience  to  parents.  I.  452, 
Objefts  of  the  laws  of  England.  I. 

121. 
Obligation  of  human  laws.  I-  57- 
",  or  bond.   II.   340.  xiii. 

III.  xxiv. 

Obftru6ling  of  procefs.  IV.  129. 
Occupancy.  II.  3.  8.  258,  400. 
Odhal  right.  II.  45. 
Odio  et  atia,  writ  de.  III.  128. 
Oeconomy,  public,  offences  againft. 

IV.  162. 

Office  found.  III.  259. 

,  inqueft  of.  Ill,  258. 

Officers,  arreft  by.  IV.  292. 
— — — ,  killing  them   in  executing 
their  office.  IV.  200. 

of  courts,  their  certificates. 


III.  336. 

,  refufal  to  admit.  III.  264. 

-,  removal  of.  III.  264. 


Offices.  I.  272.  II.  36. 

I      — and  penfions,  dutyoB.  I.  327. 
Officio,  oath  ex.  III.  10 1.  447. 
Oleron,  laws  of,  I,  419,  IV.  423. 
Opening  council.  Ill,  366. 
Oppreffion  of  crown,  how  remedied. 
1.243. 

magiftrates.  IV.  141. 

Option  of  the  archbifliop.  I,  381. 
Optional  writs.  III.  274. 

10  Orchards, 
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Orchards,  robbing  of.  IV.  233. 
Ordeal,  trial  by.  IV.  342.  "414.  425. 
Order  of  feflions.  IV.  272. 
Orders,  holy.  I.  388. 
Original  contradl  of  king  and  people. 
I.  211.233. 

fociety.  I.  47. 

conveyances.  II.  310. 

of  a  deed.  II.  296. 

procefs.  III.  279. 

--  writ.  III.  272.  ix.  xvi. 


Orphanage.  II.  519. 
opium  ecclefiaey  dower  ad.  II,  132. 
Overfeers  of  the  poor.  I.  359. 
Overt  aft   of  treafon.    IV.  79.  86. 

357- 

,  market.  II.  449. 

,  pound.  III.  12. 

Oufter  of  chattels  real.  III.  198. 

freehold     III._i67. 

Oujlerhmain.  II.  68. 

Outlawry.  I.  142.  III.  284.  xix.  IV. 

Owhng.  IV.  154. 
■Oyer.  III.  299.  xxviii. 
'  and    terminer^    coramiffion    of. 

IV.  269.  i. 
■■'        ■  ',  juftices  of,  kilt- 

ing thera.  IV.  84. 
Oye%.  IV.  340. 


Pains  and  penalties,  aft   to  inflift. 

IV.  259. 
Paiti  matter  /«.  II.  294. 

,  trial /(?r.  III.  349.  IV.  349. 

Palace  court.  III.  76. 
Palatine  counties.  I.  117.  IV.  431. 
•  ■  ,  thieir  courts.  III. 

79- 
Pandefts.  1.  81. 

"  difcovered,  I.  17.  81. 

Panel  of  jurors.  III.  3^.  IV.  30*. 

350- 
Papal  encroachments.  IV.  104. 
procefs,  obedience  to,  IV.  115. 


Paper  book.  Ill,  317.  407. 

credit.    I.   330.  II.  466.   IV. 

441 
Papirian  code.  I.  81. 
Papifts,  children  of.  I.  449.  451. 

,  incapacities  of.  II.  257.  293. 

,law8againfl;.  IV. 55.  87. 425. 

Paramount,  lord.  II.  59-  91. 
Paraphernalia.  II.  435. 
Paravail,  tenant,  II.  60.    • 
Parcels  in   a  conveyance.    II.    i.  ii. 

iv. 
Parceners.  II.  187, 
ParcofraBo,  V7rit  de.  III.  146- 
Pardon.  IV.  316.  337.  376.  396. 
for   difcovering   accomplices 

or  receivers.  IV.  331. 

not   pleadable    to    impeach- 


ment. I.  334.  IV.  261.  339   440. 

Pardoning,  prerogative  of.  I.   269. 
IV.  397, 

Parent  and  child.  I.  446. 

,  injuries  to.  III.  140. 

Parental  power.  I.  452, 

Parents,  ^^c.  their  confent  to  mar- 
riage. I.  437. 

Pares  curt'ts.  II,  54. 

,  trial  per.  III.  350. 

Parifti.  I.  112. 

Pariih-clerk.  I.  395. 

Park.  II.  38-  416, 

Parliament,    1,  141.  147.    IV.  4I2» 
425.  428, 

— — — .,  court  of  the  king  in.  IV. 
259.  a63. 

,  difufe  of,  IV.  487- 

— of  France.  I.  147. 

^ — -,  power  of.  I.  160. 

rolls.  I,  i8 1. 

^,fummons  of.  I.  150. 

ParUamentum  indoSum.  I.  1 77. 

Parol  conveyances,  II.  297. 
,  demur  of.  III.  300. 

evidence.  III.  369. 

or  pleadings.  III.  293. 

Parricide.  IV.  202. 

Parfon,  I,  384. 

■    ■       in^nrionee.  2.  391 . 

Particular 


INDEX. 


Particular  eftate.  II.  165. 

tenants,  alienation  by.  II. 

274. 
Parties  to  a  deed.  II.  298.  ii.  iii. 

fine.  II.  355. 
Partition.  II.  189. 

,  deed  of.  II.  323. 

,  writ  of.  II.  189.  III.  302. 

Partnerfliip    cognizable    in    equity. 

III.  437. 
Paffports.  I.  260. 

,  violation  of.  IV.  68. 

Pafture,  common  of.  II.  33. 
Patents,  II.  346. 

for  new  inventions.  IV.  159.* 

• of  peerage.  I.  400. 

■       precedence.  III.  28. 
Patent  rolls.  II.  346. 

•  writs.  II,  346.  1 
Paterna  paternis.  II.  236. 
Patrtam,  trial p^r.  III.  349.  IV.  349. 
Patronage.  II.  21. 

• ■ ,  diflurbance  of.  III.  242. 

Pauper-czuies.  III.  400. 

Pawns.  II.  452. 

Payment  of  deceafed's  debts.  II.  5 1 1 . 

■  ■  money  into   court.    III. 

304- 
Peace  and  war,  right  of  making.  I. 
257. 

,  breach  of.  IV.  142. 
,  clerk  of.  IV.  272. 
,   commiflion  of.    I.   351.  IV. 
270. 
— — ,  converfation  of.  I.  349. 

,  juftices  of.  I.  349.  IV.  270. 

282.  290.  292.  428. 

■  ,  conviftion  by.  IV. 

281. 

< ,  offences  againft.  IV.  142. 

•  —,  fecurity  for.  IV.  251.  254. 

' ,  the    king's.      I.    118.    268. 

350- 
Peculattts.  IV.  122. 
Peculiars,  court  of.  III.  65. 
Pecuniary    caufes     in     ecclefiaflical 

courts.  III.  88. 
■w,  !■       legacies.  II.  512. 


Peerage,  benefit  of,  in  offences.  IV, 

367. 
Peereffes.  I.  401. 

Peers,  great  council  of.  I.  227,  228. 
,   hereditary  counfellors  of  the 

crown.  I.  227. 

,  houfe  of.  I.  155.  III.  57. 

,  pedigrees  of.  III.  106. 

,  privileges  of.  I.  401.  III.  359. 

IV.  253.  273.367. 

,  protefts  of.  I.  168. 

,  proxies  of.  I.  168. 

-"i — ,  trial  by.  I.  401.  IV.  260. 348. 
Peine  forte  et  dure.  IV.  325. 
Penal  ftatutes.  I.  88.  IV.  429. 
Penalty  of  a  bond.  III.  435. 
Penance,  commutation  of.  IV.  105. 

217.  276. 

for  ftanding  mute,  IV.  325. 

"  in  ecclefiaftical  courts.   IV. 

10;.  275.  368. 
Pendente  lite,  adminiftration.  11.503. 
Penitentiary  houfes.  IV.  371. 
Penfion,  ecclefiaftical.  I.  281.  II.  40. 
— — ^  from  the  crown.  I.  176. 
— — ^— —  ,   duty  on.  I. 

327- 

from  foreign  princes,  IV.  122. 

Penfioners  excluded  from  the  houfe 

of  commons.  I.  175. 
People.  I.  366. 
Per  et  cut,  writ  of  entry  in.  III.  181 . 

my  et  per  tout,  feifin.  II.  182. 

'  quod.  III.  124. 

— ,  writ  of  entry  in.  III.  181. 
Peremptory  challenge.  IV.  ^^^ .  396. 
•  ■  mandamus.  III.  ill.  265". 


-writ.  III.  274. 


Perfeftion  of  the  king.  I.  246. 

Peijury.  IV.  137. 

in  capital  cafes.   IV.    138. 

196. 
Permiffive  wafte.  II.  281. 
Penancy  of  profits.  II.  163. 
Perpetual  curate.  I.  394. 
Perpetuating  the  teftimony  of  wit- 

neffes.  III.  450. 
Perpetuity  of  the  king.  I-  249. 

Perfecution, 


INDEX. 


Perfecution,   religious.  IV.  46.  428. 

432- 
Perfon,  injuries  to.  III.  119. 

,  larciny  from.  IV.  241. 

,  offences  againft.  IV.  177. 

Perfonal  aftions.  III.  117. 
• ,  where  they  die  with 

the  perfon.  HI.  302. 

affets.  11.510. 

chattels.  II..  3S7, 

• —  fecurity.  I.  129. 

things.  II.  384. 

tithed.  II.  24. 


Perfonating  others  in  courts,  t^^c.  IV. 

128. 
proprietors  of  flock.  IV. 

24S. 
Perfons,  artificial.  I.  123.  467. 
— — — ,  natural.  I,  123. 

,  rights  of.  1. 122. 

Peter-pence.  IV.  107. 
Petition  of  appeal.  III.  454. 

bankruptcy.  II.  480. 

right.    I.  128.    III.  356. 

IV-  437. 
Petitioning,  right  of.     I.  143.    IV. 


147. 


— ,  tunaultuous.  1. 143.  IV. 


147. 
Petty  bag  oflSce.  III.  49. 

conftables.  I.  355. 

jury.  III.  351. 

larciny.  IV.  229. 

feneantcy.  II.  81. 

feffion.  IV.  272. 

• treafon.  IV.  75.  203. 

Pews.  II.  429. 

Phyficians,  $3*^.111.122.  IV.  197. 

Piepoudre,  court  of.  III.  32. 

Pignut'  II.  159. 

Pillory.  IV.  377. 

Piracy.  IV.  71. 

Pifcary,  common  of.  II.  34.  40. 

Placemen  excluded  from  the  houfe  of 

commons.  !•  175.  IV.  440. 
Plagiarii.  IV.  219. 
Plague,  irregularity  during.  IV.  r6i . 
Plaint.  III.  273. 


Plaintiff.  III.  25. 
Plantations.  I,  J07. 

,  deftroying  of.  IV.  246. 

Plants,  deftroying  of.  IV.  247. 

,  ftealing  of.  IV.  233. 

Plea,  at  law.  II.  xviii.  III.  301.  xii. 
xxix. 

■  in  bar  of  execution.  IV.  396.  v. 
I  equity.  III.  446. 

to  indiftment.  IV,  332.  iii. 

Pleadings.  III.  293.  IV.  427. 
Pleas  of  the  crown.  III.  40.  IV.  2. 

424. 
Pleafure   of  the   king,    how   under- 

ftood,  IV.  121. 
Plebifcita.  I.  80. 
Pledge.  II.  452. 

,  eftates  in.  II.  157. 

Pledges  of  appearance.  III.  280.  x, 

xvii. 

■  battel.  III.  V. 

profecution.  II.  xiv.  xvii. 

III.  275.  i.iii.  ix,  X.  xvii. 

Plegii  de  profequendo  in  replevin.  III. 

147- 
'  retorno  hahendo.  III.  I47, 

Plena  probatio.  III.  371. 
Plenarty.  III.  243. 
Plenum  dominium.  II.  312, 
Plough -bote.  II.  35. 
P Juries  habeas  corpus.  HI.  135. 

,  writ.  III.  283.  xix.  IV.  319. 

Pocket-fheriffs.  I.  342. 
Poifoning.  IV.  196. 
Police,  offences  againft.  IV.  162. 
Policies  of  infurance.  II.  458.    IV. 

441. 
— ,  court  of.  III. 

74-       . 
Political  liberty.  I.  125. 
Poll  deed.  II.  296. 
Polls,  challenge  to.    III.  361.   IV. 

352- 
Polygamy.  I.  436.  IV.  163. 
Pone,  writ  of.  III.  34.  37,  195.  280. 

ii.  xvii. 
Poor.  1.359. 
Poor-laws.  I.  131.  359.  IV.  432. 

Poor- 


INDEX. 


Poor-fettlements.  I.  362. 
Pope,  bis  authority,  how  demoliflied. 
IV.  104.  421.  428.  430. 

I    '       encroachment.     IV.  104. 
419.  424,  425. 

jurjfdiAion,  defending  it. 


IV.  87.  115. 

--  reconciliation  to.  IV.  87. 


Popery.  IV.  ^^. 

Popifli  books,  importing  or  felling. 

IV,  115. 
—  prieft.  IV.  57.  8;^.  115. 

— recufants.  IV.  56.  124. 

. feminaries,  education  in.   I. 

451.  IV.  55.  115. 
■  '  ,   maintaining.   IV. 


"5- 

Popular  adions.    II.  437.    III.  161. 

I*ortions,  methods  of  railing,  II.  vii. 

Port-reeve.  IV.  413. 

Ports  and  havens.  I.  264. 

Pofitittf' proof.  III.  371. 

Po/Je  c  omit  at  us.   I.  343. 

• ■-'—'- ,    neglefting   to   join. 

IV.  122. 
Pqffegiofratris.  II.  228. 
Pofleffion,  aftual  right  of.  III.  180. 
— — ,  apparent  right   of.    III. 

177.  179. 
—  '  ,  eftates  in.  II.  163. 

^ — ,  naked.  II.J95.  III.  177. 

,  property  in.  II.  389. 
— — — — ,  right  of.  II.  196. 
■ ,  writ  of.    III.  202.  412. 


Poundage.  I.  316.  IV.  437. 
Pound-breach.  III.  146. 
Pow-dike,  cutting.  IV.  244. 
power  of  the  crown.  I.  250. 

^.-~— —  parent.  I  452, 

Poyniug's  law.   I.  102,  103. 
Praecipe^  writ  of.  III.  274. 

in  capftfy  writ  of.  III.  1 95. 

common  recoveries.  II. 


Poffeffory  aftion.  II.  198.  III.  180. 
Poffibilities  not  affignable.    II.  290. 
PoJI^  writ  of  entry  in.   III.  182. 
Poft  diffeifin,  writ  of.  III.  188. 
Popa.  III.  386.  xiii. 
Poft-fine.   II.  350. 
Pofthumous  children.  I.  130.  II.  169. 
Poft- letters,  fteahng,  IV.  239. 
Poft-man  in  the  exchequer.  III.  28. 
Poft-office.  1.322. 
— — — — ,  mifbehaviour  of  it's  offi- 
cers. IV.  234. 
Pound.  III.  12. 


358.  xvii. 


--fines.  II.  350.  xir. 
tenant  to.  111.  182. 


Praemunire.   IV.  103.  428. 
Praetor's  edifts.  I.  80. 
Pre-audience.  III.  28. 
Prebendary.  I.  383.  < 

Precedence.  II.  224.  272.  III.  105. 

of  royal  family.  I.  225.* 

■  ,  patent  of.  III.  28. 

,  table  of.  1.405. 

Precedent  conditions.  II.  154. 
Precept  of  eleftion  to  parliament.  I. 

177- 
Pre-contraft.  I.  434. 

Predial  tithes.  II.  24. 

Pre-emption.  I.  287.    IV.  116.  424. 

^  439- 

Pregnancy,  plea  of.  IV.  394. 

. ,  trial  of.  1.456.  IV,  395. 

Premier  ferjeant.  III.  28. 

Premifes  of  a  deed.  II.  298.  i,  ii,  iii. 

Prerogative.    I.  141.  237.  252.    IV. 

431.  432- 
,  caufes  of  it's  increafe 

and  decline.  IV.  433. 
,  comparative  review  of. 


I.  336.  IV.  440. 
,  contempts  againft.  IV. 


copyrights.  II.  410. 

court.  II.  509.  III.  65. 

• ,  felonies  againft.  IV.  98. 

■  ,  property  by.  II.  408. 

Prefcription.  II.  263. 

■  ■  — ,  corporations  by.  1. 473. 

,  time  of.  II.  31. 

Pfefeutation  to  benefices.  1. 389.  II. 

Prefen  tative 


INDEX. 


Prefentative  advovrfons.  II.  22. 
Prefentment  of  copyhold  furrenders. 
II.  369. 

. offences.  IV.  301. 

Prefident  of  the  council.  I.  230. 
Prefs,  liberty  of.  IV.  151. 
Prefling  of  feamen.  I.  418. 

to  death.  IV.  328. 

Prefumptions.  III.  371. 
Prefumptive  evidence  of  felony.  IV. 

358. 

heir.  II.  208. 

Pretended  titles,    felling  or  buying. 

IV.  136. 

Pretender  and  his  fons,  treafons  re- 
lating to.  IV.  91. 

Prevention  of  crimes.  IV.  251. 

■ ,  homicide  for. 

IV.  180. 

Price.  II.  446.  454. 

Prieft.  I.  388. 

Primae preces.  I.  381. 

Primary  conveyances.  II.  309. 

Primer Jine.  II.  350. 

—- felfin.  II.  66.  87.  IV.  418. 

Primogeniture.  I.   194.  II.  214.  IV, 
421. 

Prince  of  Wales.  I.  225. 

Princes  of  the  blood  royal.  I.  226. 

Princefs  of  Wales,  violating  her.  I. 
225.  IV.  81. 

royal.  I.  225. 

— ,  violating  her.  I.  22  c. 

IV.  81. 

Principal  and  acceffory.  IV.  34. 
'■  challenge.  III.  363. 
'    Prior,  I.  155. 

Priority  of  debts,  II.  511, 

Prifage.  I.  315. 

Prifon,  breach  of.  IV.  J 30. 

Prit.  rV.  339. 

Private  aft  of  parliament.  I,  86.  II. 

344- 

nuifance.  III.  216. 

•  perfons,  arreft  by.  IV.  293. 

—- wrongs.  III.  2. 

Privately  ftealing  from    the  perfon. 

IV.  242. 


Privies  to  a  fine.  II.  355. 
Privilege.  I.  272. 

,  bill  of.  III.  289. 

from  arrefts.  III.  289. 

■  of  parliament.  I.  164. 

,  writ  of.  I.  166. 

Privileged  places.  IV.  129. 

' villenage.  II.  98. 

Prtv'tleg'ta.  I.  46. 

PrivUegtum  clericale,  IV.  365. 

-— — — ,  property^r<j/^er.  II.  394, 

Privy  council.  I.  229. 

counfellor,  killing  or  attempting 

to  kill.  I.  232.  IV.  100. 

purfe.  I.  334. 

feal.  II.  347. 

fignet.  II.  347. 

■     ■- ,  forging  them.  IV.  89. 

tithes.  I.  388. 

verdia.  III.  377.  IV.  36. 

Prize  caufes.  III.  508. 

■■■■ ■,  commiflion  of.  III.  69. 

Probable  prefuraption.  III.  372. 
Probate  of  will.  II.  508. 
Procedendo^  writ  of.  I.  353.  III.  109. 
Procefs,  civil.  III.  279.  xvi. 
',  criminal.  IV.  318. 

,  obftrufting   it's   execution. 

IV.  129. 
Prochein  amy.  I.  464. 
Proclamations  bV  the  king.  I.  270. 
IV.  43..  ^  ' 

—  ■       r  of  a  fine.  II.  352.  xvi. 

eftrays.  I.  298. 


eery.  III.  444. 
xix.  IV.  319. 


on  attachment  in  chap- 


exigent.  III.  284. 

-theriotaa.IV.i+S. 
"■'■■  — )  writ  of.  III.  284.  xxi. 

Proaor.  III.  25. 
Procuration  money.  IV.  157. 
Prodigals.  I.  305. 
Profanenefs.  IV.  59. 
Profert  in  curia.  III.  xxviii. 
Profeffion,  religious.  I.  133. 
Profefforof  the  laws,  his  duty.  L  35. 
Profits  of  courts.   1 . 2  89. 

Progrefs, 


INDEX. 


Progrefs,  royal.  IV.  41 1- 
Prohibition,  declaration  in.  III.  113. 

-,  writ  of.  III.  112. 
Promifes,  III.  158. 
Promiffory  note.  II.  467. 
Promulgation  of  laws.  I.  45. 
Proofs.  III.  368. 
— — —  in  ecclefiaftical  courts.  III. 

lOO. 
Proper  feuds.  II.  58. 
Property.  I.  138.  II.  i,  2. 
1  ,  crimes  againft.  IV.  230. 

— — — — ,  injuries   to   perfonal.    III. 

144. 


real.  III.  167. 

,  right  of.  II.  197. III.  190. 
Prophecies,  pretended.  IV.  149. 
Proprietary  governments  in  America. 

I.  109. 
Proprietate  probandat  writ  de.  III. 

148. 
Prorogation  of  parliament.   I.   187. 
Profecution  by  the  king.  I,  268. 
— — — ,  expenfesof.  IV.  362. 

"■ ,  malicious.  III.  126. 

•— — — —  of  offenders.  IV.  301. 
Protedion  of  children.  I.  450. 
—————  embafTadors.  I.  254. 

,  writ  of.  III.  289. 

Proteftor.  I.  248. 

Protefl  of  bills  and  notes.  II.  468, 

469-       ,    ^     . 
— lords    m    parliament.     I. 

168. 
Proteftant  diflenters.  IV.  5^. 

'     ■  fucceffion.  I,  216,  217. 

,  treafon  againft. 

IV.  90. 
Proteftation.  III.  311.  xxx. 
Province.  I.  iii. 
•Provincial  conftitutions.  I.  82. 
■  ■  governments  in  America. 

I.  109. 
Proving  will  in  chancery.  III.  450. 
Provifions,  papal.  I.  60.  IV.  107. 
■————,  felling  unwholefome.  IV. 

162. 
Provljot  trial  by.  III.  357, 


Provifors,  ftatutes  againft.  IV.  1 10, 

Proxies  in  the  houfe  of  lords.  I.  lC8. 

Puberty,  age  of.  IV.  22. 

Public  aft  of  parliament.  I.  85. 

■  veidiA.  III.  377.  IV.  360. 

— , —  wrongs.  IV.  I. 

Publication  of  depofitions.  III.  450. 

Puerit'ia.  IV.  22. 

Puis  darrein  continuance,  plea.    HI. 

316. 
Puijne  barons  of  the  exchequer.  III. 

44. 

juftices.  III.  40, 41 . 

Pulling  down  churches,  houfes.  ^c. 

IV.  143. 
Pulfation.  III.  120. 
Punifhment.  IV.  7.       . 
f  capital.  IV.  9.  18.  236.* 


441, 


— ,  certainty  of.  IV.  377. 
— ,  end  of.  IV.  II.  252. 
— ,  infliaion  of.  IV.  258. 
— ,  meafure  of.  IV.  12. 
— »,  power  of.  IV.  7. 
— ,  feverity  of.  IV.  16. 


Per  auter  vie,  tenant  to.  II.  120. 
Purchafe.  I.  215.  II.  241. 

of  writs.  III.  273,  274. 

Purchafor,  firft.  II.  220. 
Pure  villenage.  II.  290. 
Purgatio  vulgaris-  IV.  342. 
Purgation,  canonical.  III.  342.  IV. 
368.' 

,  oath  of.  III.  100.  447. 

Purpreftor.  IV.  167. 
Purfuit  of  remedies.  III.  270. 
Purveyance.  I.  287.  IV.  n6.  424. 

439-    .    ^ 
Putting  m  fear.  IV.  242. 

Q 

Quadruplicatio.  III.  310. 
Qualification  for  killing   game.  II. 
417.  IV.  175. 

—  of  eleflors  to  parliament. 


1. 171. 


jurors.  III.  362. 

Qualification 


INDEX. 


Qualification  of  juftices  of  the  peace. 
1.352. 

■    •■'  — . —  members  of  parlia- 

ment. I.  175. 

Qualified  fees.  II.  109. 

'  property.  II.  391. 

Quantum  meruit.  III.  163. 

valebat.  III.  163. 

Qttare  claufum  f regit.  III.  28 1. 

ejecit  infra  terminum^  writ  of. 

III.  207. 

-  impedit.  III.  246. 

incumbravit.  III.  248. 

non  admijit,  writ  of.  III.  250, 

Quarantine.  II.  135, 

— — — — ,  irregularity  in.  IV.  161. 

Quarrelling    in    church   or    church- 
yard. IV.  146. 

Quartering  of  foldiers.  I.  414,  415. 

traitors.  IV.  92.  376. 

Quarter-feflions,  court  of.  IV.  271. 

Quarto  die  pojl.  III.  278, 

Quafliiug.  III.  303.  IV.  321. 

Quays.  I.  264. 

Que  ejlate.  II.  264. 

Queen.  I.  219. 

Anne's  bounty.  I.  286. 

compaffing  or  imagining  her 

death.  I.  223.  IV.  76. 
■  confort.  I.  219. 

■ —  dowager.  I.  224. 

gold.  I.  221. 

•,  her  attorney  and   folicitor. 


I.  220.  III.  28. 
— — —  revenue.  I 


221,  222. 
•regnant.  I.  2x9. 

her  hufband.  I. 


violating   her.   I.   224. 


224. 
IV. 


5l. 


Queftion,  or  torture.  IV.  325. 

Qui  /amaftions.  III.  162.  IV.  307. 

Quia  dominus  remifit  curiam,  writ  of 

right.  III.  195. 
Quia  emptores,  ^atute  of.  11.91.  IV. 

426. 
Quick  with  child.  IV.  395. 
Quiet  enjoyment,  covenant  for.  II.  x. 
Quinto exaSus .  III.  283,  xx.  IV.319. 
Quit-claim.  II.  xv. 
Quit-rents.  II,  42. 

Vol.  IV. 


Quo  minus,   writ    of.  III.  46.  286. 

xxiv. 
Quo  tuarrantot  information  in  nature 

of.    I.  485.    Ilh  263.  IV.  3ri.- 

441. 

,  writ  of.  III.  362. 

Quod  ei  deforciat,  writ  of.  III.  193. 
——, permittat,  writ'of.  III.  240. 
,  prqffernere,  writ  of. 

III.221. 
Quorum    claufe,   in   commiifions.   I. 

351.  ,.   .1;,    ...... 

R 

Rack.  IV.  325. 
Rack-rent.  II.  43. 
Rank,  modus.  II.  30. 
Ranfom.  IV.  380. 
Rape,  appeal  of.  IV.  314. 

in  counties.  I.  117. 

of  women.  IV.  210. 

Rapina.  IV.  243. 
Rafure  in  a  deed.  II.  308. 
Rationabili parte  bonorumy  wntde.  II. 
492. 

■    '  writ  of  nght  de.  III. 

i?4- 
Rationabilisdos.il.   1 34. 
Raviftiment  of  children.  III.  141. 

■-  ward.  III.  141. 

: — wife.  III.  139. 

Reading  of  deeds.  II.  304. 

,  on  claim  of  clergy.  IV.  367. 

441. 
Real  aftions.  III.  117. 

,  affets.  II.  244.  302. 

,  chattels.  II.  386. 

,  compofition  for  tithes.  II.  28. 

,  things.  II.  16. 

Reafon  of  the  law^I.  70. 
Reafonable  part.  II.  492.  516.  IV. 

408.  424. 
Re-affurance.  II.  460. 
Rebellion,  commiilion  of.  III.  444. 
Rebutter.  III.  310. 
Recal  of  fubjefts  from  abroad.    I. 

266.  IV.  122.  160.* 
Recaption.  III.  4.  IV.  363. 
,  writ  of.  III.  151. 
Receiving  ftolen  goods.  IV.  132. 

Qq  Recitals 


INDEX. 


Recitals  in  a  deed.  II.  298.  vr. 
Reclaimed  animals.  II.  391. 
Recognizance.  II.  341. 
—————  for  the  peace  or  good 

behaviour.  IV.  252. 
■  in    nature  of   flatute 


ftaple.  II.  160.  342.  IV.  431. 

■ of  bail.  II.  391.  XV. 

—  fine.  II.  XV,  xvi. 


Recompence  in  value.  II.  359. 
Reconciliation  to  thepope,£^t.IV.87. 
Record.  I.  69.  III.  24.  IV.  426. 

— ^ ,  aflurance  by.  II.  344. 

. ,  court  of  III.  24. 

,  debt  of.  II.  465. 

,  imbezzling  of.  IV.  128. 

.   1        ■, ofaftions.  II.  xviii.  III. 317. 
iv.  xii.  xxvi. 

forcible  entry  or  detainer. 


IV.  148. 

riot.  IV.  147. 


-,  trial  by.  III.  330. 
-,  vacating  of,  IV.  128. 


Recordari  facias  loquelam.    III.  34. 

37- 195- 
Recovery,  common.   II.  n6.    271. 

357.  xvii.  IV.  429. 

in  value.  II.  359.  xix. 

,  revifal  of,  when  fuffered 

of  copyhold.  II.  368.  III.  166.* 
-,  roll.  II.  358.  xvii. 


Recreant.  III.  340.  IV.  348. 
RcAor  of  a  church.  1.  384. 
Reftorial tithes.  I.  388, 
Recufants,  popifh.  IV.  ^^.  124. 
Recufatio  judicis .  III.  361. 
Reddendum  of  a  deed.  II;  299.  i.  iil. 
Re-diffeifin,  writ  of.  III.  188. 
Redrcfs  of  injuries.  III.  2. 
Reference    to    mafters  in   chancery. 

111.453- 
Reformation  of  religion.  IV.  430. 
Refufalof  a  clerk.  I.  389. 
Regalia  majora  et  minora.  I.  24 1. 
Regard,  court  of.  III.  72. 
Regardant,  villeins.  II.  93.     ■ 
Regent.  I.  240. 

^,  queen.  I.  219, 

Regifter  of  deeds.  II.  343. 

-  marriage».  IV.  163. 


Regifter  of  feamen,  1. 419.* 
Regijirum  omnium  brevium.  III.  1 8 J. 
Regnant,  queen.  I.  219. 
Regrating.  IV.  160. 
Rejoinder.  III.  310. 
■  in  error.  Ill.xxxiii. 

Rehearing.  III.  453. 
Relation  back  in  bankruptcy.  II. 486. 
fprfeiture.  IV.  381. 


386,  387. 


■judgments. III.  420, 


421. 
Relations,  private.  I.  422. 
,  public.  I.  146. 
Relative  rights  and  duties.  1. 1 23. 146. 
Relator,  in  informations.  III.  264. 

427.  IV. 308. 
Releafe  of  lands.  II.  324.  iii. 
Relief.  II.  56.  65.  87.  IV.  418.  420, 

421. 
Rehgion,  oifences  againft.  IV.  443. 
Religious  impoftures.  IV.  61. 
Rem,  information  in.  111.  262. 
Remainder  in  chattels  pcrfonal.  II. 

398- 
of  lands.  II.  164. 

',  writ  of  formedon  in.  III. 

192. 
Remedial  part  of  laws.  I.  55. 

. ftatute.  I.  86. 

Remife.  II.  xv. 
Remitter.  III.  19.  190. 
Removal  of  poor.  I.  364. 
Rent.  II.  41,  42.  57.  299. 

charge.  II.  42. 

• ,  remedy  for.  III.  6.  206.  231. 

IV.  441. 

feck.  II.  42. 

r fervice.  II.  41- 

,  fubtradion  of.  III.  230. 

Repeliium  namium.  III.  149. 
Repleader.  III.  395. 
Replevin.  III.  13.  170. 

,  adion  of.  III.  146. 

,  bond.  III.  148. 

RepUcatio.  Ill .  3 lO. 
Replication  at  law.  III. 309. iv.  xxix. 
in   criminal  cafes.    IV. 


339- 


equity.  III.  448. 

Reports 


INDEX. 


Reports  by  the  taiHter  in  chancery. 
III.  453. 

of  adjudged  cafes.  I.  71. 

Reprefentation  in  defcents.  IT,  2 17. 

■- of    the 

crown.  I.  194.  201. 

-  diftribution.  II. 


sn- 


—  parliament.  !•  159. 


Reprieve.  IV.  394. 
Reprifal  of  goods.  III.  4. 
Reprifals  on  foreigners.  I.  258. 
RepublicationofwilI.il.  379- 502- 
Repugnant  conditions.  II.  156. 
Reputation.  I.  134. 

injuries  to.  III.  123. 

Requefts,    court   of.    I.   230.    III. 

51- 

■  ,  for  fmall  debts. 

III.  81. 
Rere  fiefs.  II.  57. 
Refcripts  of  the  emperor.  1. 58. 
Re/cous,  writ  of.  III.  146. 
Refcue.  III.  12.  170.  IV.  125.  131. 
Refidence.  I.  390.  392. 
Refiduum  of  inteliates' effefks.  II.514. 
Refignation.  I.  382.  393. 
Refiftance.  I.  251.  IV.  436.  440. 
Refpite  of  jury.  III.  354.  xiii. 
Refpondeat  oujler.  III.  303.  396.  IV. 

338- 
Refpondentia.  II.  458. 

Refponfa  prudentum,  I.  80. 
Reftitution  in  blood,  l^c  IV,  402. 
■  of  conjugal  rights.  III. 


94. 


IV.  421. 


ftolen  goods.  IV.  362, 
temporalties.   I.  380. 


writ  of.  IV.  188.  363. 
Reftoration,  ./f.Z).i66o.  1. 210.  IV. 

438- 
Reftraining  ftatute.  I.  87. 
■  of  leafes.  II.  320. 

IV.  432. 
Refulting  ufe,  II.  335. 
Retainer  of  debts.  11.  511.  III.  18. 
— — — ~  fervantg  by  another.  Ill, 

142. 
Retaliation.  IV.  12. 
Retorno  babendof  plegii  de.  III.  148. 


Retorno  habendoyVrritde.IIl.  150.413. 
Retraxit.  III.  296.  395. 
Return,  falfe  or  double.  I.  i8o. 

,aftion  for.  III,  iii.  372. 

,  irreplevifable,  writ  of.  III. 


150. 


of  writs.  III.  273. 

___ * ,  form  of.  II.  xiy. 

xvii.  xix.  III.  iii.  vii,  xv,  xyi,  xvii, 

xviii,    xix,    xx,    xxi,    xxii,    xxiii, 

xxiv.  xxxii.  xxxiv,  xxxv. 
Return  day  of  wrivs.  III.  275. 
Returns  of  the  term.  III.  277. 
Revealed  law.  I.  42. 
Revenue  caufes,  cognizance  of,  IIJ. 

428. 
,  trial  of.  IV.  281. 


-,  extraordinary.  I.  307. 
-,  ordinary.  I.  281, 


Reverfal  of  attainder,  IV.  392, 

judgment.  III.  41 1 . xxxiii. 

IV.  390. 

..  outlawry.  III.  284.  IV. 


320.392. 
Reverfion.  II.  175. 
,  it's  incidents.  II.  176. 

■  affignee,   intitled  to 
what  remedies.  III.  158. 

Revertendi  animus.  II.  392. 

i{(?Vf  r/»r, writ  of  formedon  in.  III.  192 . 

Review,  bill  of.  III.  454. 

,  commiflion  of.  III.  67. 

Reviling  church  ordinances.  IV.  50. 
Revival  of  perfons  hanged.  IV.  406. 
Revivor,  bill  of.  III.  448. 
Revocation  of  devifes.  II.  376. 
ufes.  II.  335.  339.  xi. 

■  — will.  II.  502. 
Revolution,  J.D.i6%^.  I.  211.  IV. 

440. 
Rewards  for  apprehending  offenders. 

IV.  294,  295. 

-  difcovering  accomplices. 

.iy.331. 
Ridings.  I.  117. 

Right  clofe,  writ  of.  II .  99.  III.  195. 
—————,  fuundum    eon/uetudinetn 

maneriiy  writ  of.  III.  195. 
— —   de    rationabili  parte^  writ   of, 

III.  194. 

■    ,  mere  writ  of.  III.  193. 

Q  q  2  Rig 


INDEX. 


Right  of  advowfon,  writ  of.  III.  243. 
250. 

• dower,  writ  of,  III.  183. 

■=» poffeffion.  II.  196. 

property.  II.  197. 

ward,  writ  of.  III.  141. 

,  patent,  writ  of.  III.  141.  i. 

'— — ,  petition  of.  I.  128.  III.  256. 

,    quia  dominus    remlfit   curiam, 

writ  of.  III.  195.  iii.  vi. 

fur  difilaimer,  writ  of.  III.  233 . 

Rights.  I.  122. 

,  bill  of.  I.  128.  IV.  440. 

* >—  of  perfons.  I.  122. 

things.  II.  I. 

Riot.  IV.  125.  142.  146. 
Riot-aft.  IV,  142,  143.  440. 
Riotous  aflemblies, felonious.  IV.  T42. 
Rivers,  annoyances  in.  IV.  167. 
■       '    ■  ,    banks  of,   deilroying.  IV. 

244.  246. 

.,   fluices  on,  deftroying,    IV. 


144. 

— — —  thefts  on  navigable.  IV.  239. 
Robbery.  IV.  242. 
Roberds-men.  iV.  245. 
Roguery,  incorrigible.  IV.  169. 
Rogues.  IV.  169. 
Romney  marfli,  laws  of.  III.  74. 
Roots,  deftroying  of.  IV.  240. 
— — ,  ftealing  of.  IV.  233. 
Rope-dancers.  IV.  167. 
Routs.  IV.  146. 
Royal  aflent.  I.  154.  185. 

family.  I.  219.  225. 

marriages  of.  I.  225.* 

IV.  117. 

-^ fi(h.  1.  223.  290. 

'  mines.  I.  295. 

Rule  of  court.  III.  304.  xi. 

Rural  dean.  I.  383. 

deanery.  1.  112. 

Ryder  to  a  bill.  1.  183. 


Sabbath  breaking.  IV.  63. 
Saccularii.  IV.  242. 
Sacrament,  reviling  of.  IV.  50. 
Sacramentum  decijionis.  III.  342, 
Safe-conduds  I.  2^9. 


Safe-condufts,  violation  of.  IV.  68* 
Saint  Martin  le  grand,  court  of.  III. 

80. 
Saladine  tenth.  I.  309. 
Sale.  II.  9.  446. 

ofdiftrefs.  III.  14. 

Salt-duty.  I.  322. 

Salvage.  I.  293.  II.  458.  460. 

San&ion  of  laws.  I.  56. 

Sanftuary.  IV.  332.  365.  436. 

Sark,  ifland  of.  I.  107. 

Satifdatio,  III.  291. 

Satisfaftion,  entry  of,  on  record.  IV. 

428. 
Saxon  laws.  I.  64.  IV.  410.  412. 
Scale  of  crimes  and  punifliments.  IV. 

18. 
Scandal  or  impertinence  in  bills  in 

equity.  III.  442. 
Scandalum  magnatum.  I.402.III.123. 
Schire  men.  I.  398. 
Schifm.  IV.  52. 
Schoolmafter.  I.  453.  IV.  54. 
Sciences  auxiliary  to  the  ftudy  of  the 

law.  1.33. 
Scire  facias  againft  bail.  III.  416. 
.                  in  detinue.  III.  413. 
.                  to  hear  errors.  III.  xxxii, 
remove  an    ufurper's 

clerk.  III.  248. 

repeal  letters    patent. 


III.  261. 


revive  a  judgment.  III. 


421. 


•  feci.  III.  xxxii. 


Scold,  common.  IV.  169. 
Scotland.  I.  95.  IV.  292.  304.  427. 
Scots,  or  affeflments.  III.  74. 
peers,    their    eleftion.  I.  169. 

IV.  117. 
Scripture,  fcoffing  at.  IV.  59. 
Scutage.  I.  310.  II.  74. 
Se  defendendo,  homicide.  I.  130.  IV. 

183. 
Sea  banks,  deftroying.  IV.  244.  246. 
Seal,  countcrfeiung  the  king's.  IV. 

83.  89. 

,  great.  II.  346,  347-  III-46- 

of  a  corporation.  I.  475. 

>  privy.  II.  347.  

Sealing  of  deeds.  II.  305.  lu.xu.  xiu. 

Seals, 


INDEX. 


Seals,  their  antiquity.  II.  305. 

Sea-marks.  I.  264. 

f  deftroying.  I.  294. 

Seaman.  1. 420.* 

Seamen's  wages.  III.  107. 

.  wills  or  powers,    counter- 

feiting. IV.  248. 

Second  deliverance,  writ  of.  III.  150. 

—  furcharge,  writ  of.  III.  239. 

Secondary  conveyances.  II.  324. 

ufe.  II.  335. 

Secretaries  of  ftate.  I.  338. 

Se3a.  III.  295.  344. 

— —  aJ  molendinum,  Sfff.  writ  Je. 
III.  235. 

Secunda  Juperonerationey  writ  de.  III. 

239/ . 
Securities  for  money,  their  true  con- 
^  flruftions.  III.  439. 
Security   for   good   behaviour.    IV. 
251.256. 

peace.  IV.  251.  254. 


Servants   embezzling   their   mafters* 

goods.  IV.  230,  231. 
,  firing  houfes  by  neghgence. 

I.  431.  IV.  222. 

larciny  by.  IV.  230. 

— ,  matter  when  anfwerable  for. 


I- 430,43.'-  III.  154. 

',  retainer  of.  I.  425. 

,  tax  on.  I.  327. 


of  perfon.  1. 129. 


Seduftion   of   women-children.    IV. 

209.  212. 
Seifm.  II.  209. 

,  for  an  inftant.  II.  131. 

,  livery  of.  II.  311.  i. 

,  writ  of.   III.  412.    II.  359. 

xix. 
Seifing  of  heriots,  Cffr.  Ill,  15. 
Sekaijudicet.  III.  366. 
Self-defence.  III.  3. 
,   homicide    in.  I.    130. 

IV.  i8^ 
Self-murder.  IV.  189. 
Semi-plena  prohatio.  III.  371. 
Senatus  confulta.  I.  80.  86. 
Senatus  deer  eta.  I,  86. 
Septennial  eleftions.  I.  189.  433. 
Sequeftration  in  chancery.  III.  444. 

of  a  benefice.  III.  418. 

Seijeant,  antient.  III.  18. 

, — : at .  arms  in   chancery.   III. 


444. 


—  law,  I.  24,  III.  27. 


premier.  III.  28. 

Ser)eanty,  grand.  II,  73. 

petit,  II.  81. 

Servants.  I.  423. 

,  battery  of.  III.  142. 


Service,  feodal.  II.  54 

',  heriot.  11.  422. 

Seffion,  great,  of  Wales.  IIL  77. 

of  gaoI-deHvery.  IV.  iii. 

■-  oyer  and  terminer.  IV.  i. 

parliament.  I.  186,  187. 

,  quarter.  IV.  271.  274. 

Set  off.  III.  304.  IV.  442. 
Settlement,  aft  of.  I.  128.  216.  IV. 

440. 
Settlements  of  the  poor.  1. 362. 
Several  fifhery.  II.  39. 
Severalty,  eftatesin.  II.  179, 
Severance  of  jointure.  II.  186. 
Severity  of  punifhment,  IV.  16. 
Sewers,  commiffioners  of.  III.  73. 
Sextons.  I.  395, 
Sheep,  ISc.  ftealing  or  killing  with 

intent  to  fteal.  IV.  239. 
Shepway,  court  of.  III.  79. 
-Sheriff.   1-117.339.    IV.  292.413. 
428. 
Sheriffs  court  in  London.  III.  80. 

tourn.  IV.  273.  411.  424. 

Shifting  ufe.  II.  335, 
Ship-money.  IV.  437. 
Ships  in  diftrefs,  plundering  them.  I. 
294.  IV.  235.  239. 

,  maljcioufly  deftroying.  I.  293. 

IV,  245. 
Shire.  I.  116. 

Shooting  at  another.  IV.  207. 
Shop-books.  III.  368,  369. 
Shrubs,  deftroying  of,  IV.  246. 

,  ftealing  of.  IV.  233. 

Shroud,  ftealing  of,  II.  429.  IV.  235.* 
Sifecerit  te  fecurum.  III.  274.  ix. 
Signet,  privy.  II.  347, 
Significavitf  writ  of.  III.  102. 
Signing  of  deeds.  II.  305.  iii.  xii,  xiii. 
Sign-manual.  II.  347. 

■  — ,  forging  it.  IV.  89. 

Q  q  3  Similitude 


INDEX. 


Similitude  of  hand-writing.  IV,  358. 
Simony.  I.  389.  393.  II.  278.  IV. 

62. 
Simple  contract,  debt  by.  II.  465. 
- — ,  larciny.  IV.  229. 
Sine-cure.  I.  386. 
Single  bond.  II.  340. 

combat.  IV.  346. 

— —  voucher.  II.  xvii. 

Sinking  fund,  I.  332 

Si  non  omnes.  III.  59-* 

Six  clerks  in  chancery.  III.  443. 

Sixpenny   deduftion   from   penfions, 

&c.  1.327. 
Slander.  III.  123. 
Slavery.  I.  418.  423. 
Slaves.  I.  127. 
Sledge.  IV.  92.  377. 
Sluices  on  rivers,  deftroying.  IV.  144. 
Small  debts,  courts  for.  Ill,  81.  IV. 

44T. 

tithes.  I.  388. 

Smoke-farthings.  I.  325. 
Smuggling.  I.  318.  IV.  154. 
Socage.  II.  79.  IV.  409. 
— — — ',  free  and  common.  II.  79, 

■ ' )  guardian.  L  461. 

— — — ,  villein.  II.  98. 

Society,  it's  nature.  1-47. 

Sodomy.  IV.  215. 

Sodor  and  Man,  bishopric  of.  I.  106. 

112. 

Sokeman's.  II.  100. 
Soldiers.  1. 408. 

— • ,  wrandering.  IV.  164. 

Sole  corporations.  I.  469'. 
Solicitor.  III.  26. 

general.  III.  27. 

Son  ajjfault  demefne.  Ill,  120.  306. 
Sophia,  princefs,  heirs  of  her  body. 

I. 217. 
Sorcery.  IV.  60. 
Sovereignty.  I.  49. 

of  the  king.  1. 241 . 

Soul-fcot.  II.  425. 

South-fea  company,  mifbehaviour  of 

its  officers.  IV.  234. 

■  fund.  1,331.   '^■-• 

Speaker  of  each  houfe  of  parliament. 

I. 181. 
Speaking  with  profecutor.  IV.  363. 


Special  adminiftration.  II.  j^o6. 

bail.  III.  287.  xxiv. 

bailiff.  I,  345. 

' baftardy.  1. 454. 

cafe.  III.  378. 

demurrer.  III.  315. 

imparlance.  III.  301. 

jury.  III.  357. 

— matter  in  evidence.  III.  306. 

occupant.  II.  259. 

plea.  III.  305. 

property.  II.  391. 

■        —  feflion.  IV.  272. 

ftatute.  I.  86. 

tail.  II.  1 13. 

—  verdift.  III.  377.  IV.  306. 

warrant.  IV.  291. 

Specialty,  debt  by.  IV.  465.  III.155, 
Special  legacies.  II,  512. 

relief  in  equity.  III.  438. 

Spiriting   away    men    and   children. 

IV.  219. 
Spiritual  corporations.  I,  470. 

court.  111,61. 

Spiritualties,  guardian  of.  1. 580. 

Spoliation.  III.  90- 

Sponjio  judicialis.  III.  452. 

Springing  ufes.  II.  334. 

Squibs.  IV.  168. 

Stabbing.  IV.  193. 

Stage  plays,  IV.  167. 

Stake  driven  through  the  body.  IV. 

190. 
Stamp  duties,  I-  324. 
Stamping  of  deeds.  II,  297.  iii,  xii, 

xiii. 
Stamps,  forging  of.  IV.  249. 
Standard  of  coin.  I.  278. 
— — — —  weights  and  meafures.  I, 

274,  275.  IV.  275. 
Stannary  courts.  III.  80. 
Staple  commodities.  I.  315- 
Starchamber,  court  of.  I.  230.  III. 

445.  IV.  266.  3TO.429.  433.  437. 
Starrs.  II.  342.  IV.  266. 
Stated  damages.  III.  435. 
Statham.  I.  72. 
Statute.  I.  85. 

,  guardian  by.  I.  462. 

merchant.  II.  160.  IV.  426. 

— — —  rolls.  I.  182. 

Statute 


INDEX. 


Statute  ftaple.  II.  i6o.  IV.  428. 

-,  recognizance  in  na- 
ture of.  II.  162.  34.2.  IV.  431. 

Statutes  of  a  corporation.  I.  475. 

Staundforde.  I.  72. 

Stealing  an  heirefs.  IV.  2o8. 

Sterling.  1. 278. 

Steward.  I.  427. 

,  lord  high.  III.  38. 

—,  his  court. IV.261. 

,   in    parliament. 

IV.  260.  263. 

•,  of  the  univerfity, 

his  court.  IV.  277. 

• of  thehoufehold.  III.  38. 

•,his  court. 


III.  76.  IV.  276. 
Stint,  common  without.  II.  34.  III. 

.239-  . 
Stipulatio.  III.  291. 
Stipulation  in  the  admiralty  court. 

III.  108. 
Stirpes,  diftribution/er.  II.  ji. 

>  fucceffion  in.  II.  217. 

Stocks  for  puniftiment.  IV.  377. 
of  defcent,  male  and  female. 

II.  234. 
Stolen  goods,  receiving,  ^r.  IV.  132. 

238. 

marriages.  IV.  209. 

Stoppage.  III.  305. 

Stores,  embezzling  the  king's.  IV. 

lOI. 

Strangers  to  a  fine.  II.  ^^6. 
Striking    in    the   king's   palace   or 

courts  of  juftice.  IV.  I2J.  276. 
Study   of  the  law,    its  difcourage- 

ments.  I.  31. 

ufes.  I.  6. 

— ,    reftrained     in 

London.  I.  24. 
-— ,  why  neglefted 

in  the  univerfities.  I.  16. 
Stultifying  one's  felf.  II.  291. 
SubjeAion,  civil.  IV.  28. 
Subinfeudation.  II.  91. 
Subornation  of  perjury.  IV.  137. 
Subpoena  ad  tejlijicandum.  III.  369.  ' 

—  duces  tecum*  III.  382. 

■     '-     —  in  equity.  III.  445. 


Subpoena  in  equity,  its  original.  III. 

Subfcription  of  witnefles.  II.  378. 
Subfcriptions,  unlawful-.  IV.  117. 
Subfequent  conditions.  IT.  154. 
evidence.  III.  403.  454, 

Subfidies,  ecclefiaftical.  I.  312. 

,  lay.  1.308.  311.  IV.  423. 

—  on  exports  and  imports.  I. 
316. 
Subtraction  of  conjugal  rights.  III. 

94. 
'    ■    ■  legacies.  III.  98. 

rents     and     fervices. 

III.  230. 

tithes.  III.  88.  102. 

Siicceffion  ab  intejlato,  II.  516. 
to  goods  and  chattels.  II. 

430- 
— the  crown.  I.  197.  IV. 

440. 
Sufferance,  eftate  at.  II.  150. 
Suffrage,  who  entitled  to.  II.  171. 
Suggellion  for  prohibition.  III.  113. 
— — — — ,  profecution  by.  IV.  309. 
Suicide.  IV.  189. 
Suit  and  fervice.  II.  54. 
at  law.  III.  1 16. 

in  equity.  III.  442. 

,  or  vdtneffes.  III.  295.  II.  xvii. 

Summary  conviftions.  IV.  280. 
Summoners.  III.  279.  II.  xiv.  xviii. 

III.  iii.  xvi. 
Summons.  III.  vii. 

before  conviftion.  IV. 281. 

■  to  parliament.  I.  149,  150. 

Sumptuary  laws.  IV.  170. 

Sunday,  no  juridical  day.  III.  278. 

290. 
SuperfedeaSi  writ  of.  I.  353. 
Superfeding  commiffious  of  bankrupt. 

11.488. 
Superftitious  ufes,    information    of- 

III.  228. 
Supplemental  bill  in  equity.  III,  448. 
Suppletory  oath.  III.  371. 
SuppUcavit.  IV.  253. 
Supplies.  I.  308. 
Supremacy.  IV.  436. 

Q  q  4  Supremacy, 


\ 


INDEX. 


Supremacy,  oath  of,  I.  368. 

■  ■        ,  refufing  it.  IV. 

115. 
Supreme  magiflrates.  I.  146. 

. —  power.  1.49.  146. 

Surcharge  of  common.  III.  237. 
Surplus  of  inteftates'  cfFefts.  II.  514. 
Sur-rebutter.  III.  310. 
Sur-rejoinder.  III.  310. 
Surrender,  deed  of.  II.  326. 
of  bankrupt.  II.  481.   " 

■  —  copyholds.  11.365.368. 
Surveyors  of  highways.  I.  357. 
Survivorfhip.  II.  183.  vii. 

■  '  —  of  things  perfonal.  II. 

399- 
Sufpenfion  oi habeas  corpus  aft. 1. 136. 

Suf.  per  col.  IV,  403 . 

Swans,  dealing  of.  II.  394.  IV.  236. 

Swearing,  profane.  IV.  60. 

■  the  peace.  IV.  256. 
Sweinmote,  court  of.  III.  72. 
Sycophants,  IV.  236.* 
Syngrapha.  II.  296. 
Synods.  I.  279. 


Tail  after  poffibility  of  iffue  extinft. 
II.  124. 

female.  II.  114. 

general.  II.  ii3.vi. 

male.  II.  114. 

fpecial.  II.  113. 

, tenant  in,  II.  112. 

Taking,  felonious.  IV.  230.  232. 

,  unlawful.  III.  145. 

Tale,  or  count.  III.  29  v 

Tales  de circumjiant'tbus.  III.  365.  xiv. 

IV.  354- 
,  writ  of.   III. 

364- 
Talionis  lex.  IV.   12. 
Talliage.  I.  311.  IV.  419.  426. 
Tariff.  I.  314. 
Taxation  by  the  houfe  of  commons, 

I.  169. 
Taxes.  I.  139.  308.  IV.  426.  439. 
,  their  annual  amount,  I.  328. 

333- 
Taylor,  commou  aflion  againft.  III. 
165. 


Technical  words  in  indidments.  IV. 

306. 
Temporalities  of  bifhops,  their  cuf- 

tody.  I.  282.  IV.  421. 
— .- —  —    re- 

ftitution.  1.380.  IV.  421. 
Tenant.  II.  59. 

to  the  praecipe.  II.  359.  362. 

Tender  of  amends.  III.  16. 

iffue.  III.  313. 

' money.  I.  277.  III.  303. 

oaths   I.  368.  IV.  124. 

,  plea  of.  III.  303. 

Tenement.  II.  16.  59. 

entailable.  II.  113. 

Tenemental  lands.  II.  90. 
Tenendum  of  a  deed.  II.  298.  i. 
Tenths,  ecclefiaftical.  1. 284.  IV.  107. 

,  temporal.  I.  309. 

Tenure,  difturbance  of.  III.  242. 
Tenures,  antient.  II.  59. 
'   ■       —,  modern,  II.  78. 
Term  in  law,  effoign  day  of.  III. 

278. 

,  firft  day  of.  III.  278. 

,  original  of.  III.  275. 

■ — ,  returns  of.  III.  277. 

of  years.  II.    143.  iii.  vi.    IV. 

Term'tnum  qui praeteriit ,  writ  of  entry 

ad.  III.  276.  183. 
Termor.  II.  142. 
Terre-tenant.  II.  91.  328. 
Teft-aft.   IV.  59.439. 
Teftament,    II.    11,    12.  373.  489. 

499.  IV.  424.  430. 
Teftamentary  caufes.  III.  95. 
guardian.   I.  462,  II. 


jurifdiAion  in    equity. 
fpiri- 


III.  437. 


tual  courts.  III.  97.  IV.  421. 

Tejlamento  annexot  adminiftration  cum. 
II.  504. 

Tejlatum  capias.  III.  283.  xviii. 

Tejle  of  writs.  I.  179.  III.  274.  ap- 
pend. ^a^»i. 

TeJteSf  proof  of  will  per.  II.  508. 

,  trial /^r.   HJ.  336. 

Theft.  IV.  229. 

Theft, 


INDEX. 


384- 


Theft,  it's  punifhment.  IV.  236.* 
420. 

Theft-bote.  IV.  133.363. 

Theodofian  code.  I.  81. 

Things  perfonal.  II.  384. 

real.  II.  16. 

,  right  of.  II.  I. 

Threatening  letters.  IV,  137.  144. 

Threats.  III.  120. 

. of  accufation,  to  extort  mo- 
ney. IV.  136. 

Timber.  II.  281. 

t^ees,  ftealing.  IV.  233. 

— ,  deftroying.  IV.  247. 

Tippling.  IV.  64. 

Tithes.  I.  388.  II.  34. 

,  cognizable  in   equity.  III. 

437- 
of  foreft  land.  III.  48. 

.,  original  diftribution  of.  I. 

,  fubtraftion  of.  III.  88.  102. 
Tithing.  I.  114.  IV.  411. 
Tithing  man.  I.  115.  406. 
Titleofafts  of  parliament.  I.  183. 

to  lands.  II.  195. 

,  pretended,  felling  or 

buying.  IV.  136. 
■  ■  the  crown.  I.  190. 

— •  things  perfonal.  II.  400. 

Toleration.  IV.  52.  53.  440. 
To//,  writ  of.  III.  34.  195.  i. 
Tongue,    cutting   out  or  difabling. 

IV.  206,  207. 
Tonnage.  I.  316.  IV.  437. 
Tonfura  clericalis.  IV.  367. 
7or/x,  anions  on.  III.  117. 
Torture.  I.  133.  IV.  325. 
Tourn  of  the  fherifF.   IV.  273.  411. 

424. 
Tout  temps  pri/i.  III.  303. 
Town.  I.  115. 
Trade,  it's  progrefs  in  England.  IV. 

419.  424.  428.  431,  432.  438. 

,  offences  againft.  IV.  154. 

,  offenfive.  IV.  167. 

,  unlawful   exereife  of-   I.  427. 

IV.  159.* 
Tradefmen.  1. 407. 

'■»  a£lioti8  againft.  HI.  165, 


Traitors.  II.  499.  IV.  75. 
Tranfitory  aftions.  III.  294. 
Tranfportation.   I.    137.    IV.    371. 

377.  401. 
Tranfportation,  returning  from.  IV. 

rT,'32-37i-      . 

Traverfe  of  indiAment.  TV.  351. 

offices.  III.  260. 

~-^-  plea.  III.  312. 

Treafon,  appeal  of.  IV.  314. 

,  high.  IV.  75.  428. 

' ,  mifprifion  of.  IV.  x  20. 

,  petit.  IV.  75.  203. 

'■ — ,  trials  in.  IV.  35'i.  440. 

Treafurer,  lord  high.  III. 38. 44.  56. 
,     killing     him. 

IV.  84.  ^ 
Treafure-trove.  I.  295. 
,   concealment    of.  I. 

297.  IV.  121. 
Treaties,  leagues,    and  alliances.  I. 

257. 
Trebucket.  IV.  169. 
Trees,  deftroying.  IV.  246,  247. 
— — ,  ftealing.  IV.  233. 
Trefayle.  III.  186. 
Trefpafs,  cofts  in.  III.  401. 

on  lands.  III.  208,  209. 

the  cafe,  adion  of.  HI. 

52.  122. 

-  VI  et  armis,  aftion  of.  III. 

120,  121.  123. 

Trefpaffers  ab  initio.  III.  15, 
Trial.  III.  330.  IV.  342.  411. 

,  new.  lil.  387.  IV.  361.  438. 

Triennial  eleftions.  I.  189.  433. 
parliaments.    I.     153.   430. 

432- 
Trinity,  denial  of.  IV.  50. 

Trinoda  necejfitas. 1. 263. 357.  II.  I02. 

Triors,  lords.  IV.  262,  263. , 

of  jurors.  III.  263. 

TripHcatio.  III.  310. 

Trithing.  I.  117. 

Triverbial  days.  III.  424. 

Trover  and  converfion,  a6lion  of.  III. 

152.  IV.  363,  364. 

Truce,  breakers  of.  IV.  68. 

-,  confervators  of.  IV.  69.  • 


Trufts.  II.  356.  V,  vi. 


Trufts, 
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Trufts,  where  cognizable.  Ill,  431. 

439- 
Tub-man,  in  the  exchequer.  HI.  28. 

Tumultubus  petitioning.  I.  143.  IV. 

147. 
Turbary,  common  of.  II.  34. 
Turnips,  fteahng.  IV.  233. 
Turnpikes,  deftroying  of.  IV.  144. 
Tutor.  I.  306.  453.  460. 
Twelve  tables,  laws  of.  I.  80. 
Two  witneffes,  when  neceffary.  III. 

370.  IV.  356. 
Tyranny.  I.  126.  133. 

V  U 

Vacancy  of  the  throne.  I.  212.  214. 
Vacarius,  Roger.  I.  18. 
Vacating  records.  IV.  128. 
Vacation*.  III.  276. 
Vadium  mortuum,  II.  157' 
— —7-  v'voum.  II.  157. 
Vagabonds.  IV.  169. 
Vagrants.  IV.  169. 

— — ,  harbouring  them.  IV.  170. 

Valor  beneficiorum.  I.  284. 

■  maritagii.  II.  70.  88. 

Valuable  confiderations.  II.  297. 

Valvafors.  I.  403. 

Vaffal.  II.  53. 

Ubiquity  of  the  king.  I.  270. 

Udal  right.  II.  45. 

Venery,  beads  of.  II.  415. 

Venire  facias,  writ  of.  III.  352.  vii. 

xiii.  IV.  318.  351.  iii. 
Ventre  infpiciendo,  writ  de.  I.  456. 

fa  merCy  children  in.  I.  130. 

Venue.  III.  294. 

,  when  changed.  III.  294.  384. 

Verberation.  III.  120. 
Verderors.  III.  71,  72. 
Verdift.  III.  377.  viii.  xiv.  IV.  360. 

iii.  vi. 

,  falfe.  III.  402.  IV.  140. 

Verge  of  the  court.  III.  76.   IV. 

476. 
Vert,  venifon,   and  covert,    injuries 

to.  III.  71. 
Veiled  legacy.  II.  513. 

remainder.  II.  168. 

Vetitum  natnium.  III.  149. 
Vicar.  I.  387. 


Vicarages,  when  eftabliflied.  I.  387. 

IV.  428. 
Vicarial  tithes.  I.  388. 
Vice-admiralty  courts.  III.  69. 
Vicinage,  common  becaufe  of.  II.  33. 
Vicineto,  jury  de.   III.  385. 
Vicontiel  writs.  III.  238. 
Vidames.  I.  403. 
View  by  jurors.  III.  299.  358. 

of  frankpledge.  IV.  279. 

Vill.I.  114. 

Villein.  11,92.  IV.  420. 

in  grofs.  II.  93. 

—  regardant.  II.  93, 

fervices.  II.  61. 

— focage.  II.  61.  98. 

Villenage.  II.  89.  92. 

'  '  ',  privileged.  II.  98. 

■ ,  pure.  II.  61.  90. 

Villenous  judgment.  IV.  136. 
Vinculo  matrimonii,  divorce  a. III. 94. 
Viner,  Mr.,  his  inftitution.  I.  27. 
Violating    the  queen,  tsfc.    I.  222, 

223.  IV.  81. 
Violent  prefumption.  III.  371. 
Virge,  tenant  by.  II.  148, 
Virgin  Mary,  a  civilian  and  canonift. 

I.  21. 
Vifcount.  I.  398. 

Vifitation  books  of  heralds.  III.  105. 
Vifitor.  I.  480. 

■  of  civil  corporations.  I.  481. 
■■  colleges.  I.  482. 

hofpitals.  I.  482. 

Vifne.  III.  294.  JV.  350. 

Vivo  vadio,  ettate  in.  II.  157. 

Umpire.  III.  16. 

Unanimity  of  jurie8.III.376.IV.  414. 

Uncertainty  of  the  law.  III.  325. 

Uncore  prtfl.  III.  303. 

UnderfherifF.  I.  345. 

Underwood,  Healing.  IV.  233. 

Union,  articles  of.  I.  96. 

of  Great  Britain.  I.  93.  IV. 

427.  440. 
Unities  of  joint  eftates.  II.  180. 
Univerfitates.  I.  469. 
Univenity.  I.  471. 

,  burgefles  of,  174. 
,  chancellor  of,  his  certifi- 


cate. III.  335. 


Univerfitjr, 


INDEX. 


Univerfity,  courts  of.   III.  83.  IV. 

277. 
■        ,  right  of,    to   popifli  ad- 

vowfons.  III.  251. 

-,  ftudy  of  the  law  in.  I.  26. 


Unknown  perfons,  larciny  from.  IV. 

236- 359- 
Voir  dirct  oath  of.  III.  332. 
Voluntary  efcape.  III.  415.  IV.  130. 

jurifdiftion.  III.  66- 

•  manflaughter,  IV.  191 . 

oaths.  IV.  137. 

watte.  II.  281. 

Vouchee,  in  recoveries.  II.  358.  xviii. 
Voucher.  III.  300. 

■ ,  in  recoveries.  II.  358.  xviii. 

Ufes.  II.  137.  271.  327.  III.  52.  IV. 

427.429,430. 
,  covenant  to  ftand  feifed  to.  II. 

338- 
■ •,  deeds  to  lead  or   declare.  II. 

339-  3<53-  «,  X. 

,  ftatute  of.  II.  332.  IV.  430. 

Ufurpation  of  advowfon.  III.  242. 
^— ^— — — —  franchifes   or   offices. 

III.  262. 

U/ura  maritlma.  11.  ^^S. 
Ufury.  II.  454.  IV.  1 16.  156. 
Ufus  fruSus.  11.  ^2']. 
Uterinusf rater.  II.  232. 
Uttering  falfe  money.  IV.  89.  90. 
Vulgaris purgaiio.  IV.  342. 

W 
Wager  of  battel.  III.  337.  339.  iv. 

IV.  346. 41 8.  42 1 .  424. 

law.  III. 341. IV. 414.424. 

Wagering  policies.  II.  460. 
Wages  of  members  of  parliament.  I. 

174. 

fervants.  I.  428. 

Waifs.  I.  297 . 

Wainage.  iV.  379. 

Wales.  I.  93.  IV.  427.  43 1- 

^, courts  of.  III.  77. 

,part  of  England.  I.  99. 

,  prince  of.  I.  223. 

-,  compaffing  and  ima- 


gining his  deathi  1.  223.  IV.  76. 
— — ,  princefs  of.  1. 223. 


Wales,    princefs,   violating    her.  I. 

223.  IV.  81. 
Wandering    foldiers    and    mariners. 

IV.  164. 
Want.  IV.  31. 
Wapentakes.  I.  116. 
War  and  peace,  right  of  making.  I, 

257-  . 

,  articles  of.  I.  415. 

,  levying  againft  the  king.  IV.  81, 

Ward  by  conftables,  Iffc.  I.  356.  IV. 

292.  426. 
Wards   and   liveries,  court  of.  Ill, 

258. 
Wardfhip    in   chivalry.  II.  67.  IV. 

418.  420,  421. 

copyholds.  II.  97. 

focage.  II.  87. 

Warrant.  I.  137.  IV. 290. 
of  attorney,  to  confefs  judg- 
ment. III.  397. 
IVarrantia  Chartae.  III.  300. 
Warranty   of  chattels  perfonal.  II. 

451. 

goods  fold.  III.  166. 

lands,   ll.   300.   i.  xv. 

xviii. 
Warren,  beafts  and  fowls  of.  II.  38. 

,  robbery  of.  IV.  236. 

,  in  difguife.  IV. 

144. 
Watte.  II.  281.  III.  223. 
• ,  how  prevented  in  equity.  III. 

43«-. 

,  impeachment  of.  II.  283. 

,  lands.  II.  14.  90. 

,  writ  of.  III.  227. 

V^^tch.  1. 1^6.  IV.  292. 426. 

Water.  II.  14.  90. 

V/atermen    overloading    their  boats. 

IV.  192. 
Water  ordeal.  IV.  342. 
Ways.  II.  35. 
and    means,  committee  of.  I, 

307- 
— : — ,  difturbance  of.  Ill,  241. 
Weights  and  meafures.  I.  274.  IV. 

275.  424. 
— .     falfe.    IV. 


159. 


Wisr^gild. 
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Weregild.  IV.  1 88.  313.  413. 
Wells,  property  in.  II.  5, 
WeJl-Saxon-lage.  I.  6$.  IV.  412. 
Whales,  property  of.  I.  223. 
Wharfs.  I,  264. 
Whipping.  IV.  372.  377. 
White  rents.  II.  43. 
Whole  blood.  II.  227. 
Widow's  chamber.  II.  518. 
Wife.  I.  433. 

,  battery  of.  III.  140. 

WiU,  defea  of.  IV.  20. 

,  eftates  at.  II.  145. 

— —  of  the  lord.  II.  95.  147. 

— ^,  vitious.  IV.  21. 

Wills  and  teftaments.  II.  11, 12.373. 

489.  499.  IV.  424.  430. 
Winchefter  meafure.  I.  274. 
Window  tax.  I.  325. 
Wine,  adulteration  of.  IV.  162. 

licences.  I,  289. 

Witchcraft.  IV.  60.  436. 
Withdrawing  from  alIegiance.IV.87. 
Withernam.  III.  129.  146.413. 
Witneffes.  III.  369. 

—  for  prifoners.  IV. 359. 441. 

,  tampering  with.  IV.  126. 
■,  their  expenfes.  III.  369. 

IV.  362. 
■  to  deeds.  II.  307, 

wills.  II.  501. 


,  trial  by.  III.  336. 

— — — ,  two,  where  neceffary.  III. 

370.  IV.  350. 
Wittena-gemote.  I.   148.  IV.  412. 
Women,  appeals  by.  IV.  424. 

,  children,  ftealing  or  feduc- 
tion  of,  IV.  209. 

-,  guilty   of  clergyable  felo- 


nies. IV.  369. 

-,  jury  of.  III.  362.  IV.  395. 


Woodmote,  court  of.  III.  71. 
Wood-ftealing.  IV.  233. 
Wool,  ^c.   tranfporting.  IV.  154. 
428. 


Words,  a&ion  for.  III.  123. 

,  cofts  in  adiions  for.  III.  401. 

,  treafonable.  IV.  79. 

Workhoufe.  IV.  370. 
Worthieft  of  blood.  II.  213. 
Wounding.  III.  121.  IV.  216. 
Wreck.  I.  291.  II.  14.  III.  106.  IV. 

235- 
Writ.  III.  273. 

clofe.  II.  346. 

of  eleftion  to  parliament.    I. 


177. 


peerage.  I.  400. 


patent.  II.  346. 

Writs,  forms  of.   III.   51.  183.273. 

ly.  427. 
Writing  of  a  deed.  II.  297. 

,  treafon  by.  IV.  80. 

Writings,  ftealing  of.  IV.  234. 
Written  conveyances.  II,  297. 

evidence.  III.  368. 

Wrongs.  I.  122. 

,  private.  Ill,  2. 

,  public.  IV.  I. 


Year.  II.  140. 

and  day,  in  appeals  of  death. 

IV.  315.  335. 

continual     claim. 

copyhold    forfeit- 

•  eftrays.  I.  297. 
fines,  11.  354. 
murder.   IV.   197. 

wrecks.  I.  292. 
,  day,  and  wafte.  II.  252.  IV. 

385- 
Yearbooks.  I.  72. 

Years,  eftates  for.  II.  140. 
Yeomen.  I.  406. 

York,  cuftora  of  the  province  of.  II. 
518. 


Ill, 

175' 

are. 
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284. 
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^  The  Jirfl  Number  denotes  the  Volume,  the  fecond  the  Page^  and 
the  Numbers  after  n.  the  Notes. 


JBATEMENTy  pleas  in,  iii.  302.  «.  3. 

Abdication,  Scotch  declaration  of,  i.  211.  n.  3. 
Abeyance,  ii.  107.  «.  2,  3. 
Abortion,  attempt  to  caufe,  i,  130.  n.  8. 
Accejfaries,  where  tried,  iv,  40.  n.  2.  —  305.  n.  2. 
Accomplice,  when  admitted  a  witnefs,  iv.  331.  n.  6. 
Aaions  under  40J.  ftayed,  iii.  36.  «.  2. 
Adminiftrator,  how  compellable  to  pay  creditors  equally,  ii.  512. 

B.  15. 
Advocates,  conduft  of,  and  reafons  for  their  admiffion,  iv.  356. 

,  aftion  againft,  iii.  164.  n.  6. 

. ,  opinion  of  Cicero  concerning,  iv.  356.  n.  7. 

Advo'wfons,\\ovf  conveyed,  and  who  entitled  to  prefent  to,  ii.  22. 

«.  I. 
Affidavit  to  hold  to  bail  muft  be  pofitive,  iii,  287.  «.  2. 
./i^rmfl/ion  of  Quakers,  iii.  369.  n.  14. 
Age,  full,  how  computed,  i.  463.  «.  4. 
Alehou/e  licences,  iv.  64.  n.  li. 
Alien  bill,  i.  260.  «.  9. 

Alien's  duty,  i.  316.  «.  24.  V 

Aliens,  rights  and  difabilities  of,  i.  372.  n.  3,  4,  5,  6,  7,  8,  9,  10, 

II. 
Allegiance,  when  due,  i.  370.  n.  1,2. 
Allodium,  derivation  of,  ii.  45.  n.  2. 
America,  independence  of,  i.  109.  n.  17. 
Annuities,  confideration  of,  ii.  461.  n.  17,  18. 
Annuity,  when  a  qualification  to  vote,  i.  173.  n.  30. 
. ,  out  of  perfonal  property  to  a  man  and  the  heirs  of  his 

body,  a  fee  conditional,  ii.  113.  n.  7. 

Antient 
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j^ntient  demesne,  plea  of,  ii.  99.  n.  7. 
jippealsoi  felony,  iv.  317.  n.  5. 

Apprentice^  i.  426.  n.  4,  5".  —  428.  «.  7.  —  iv.  160.  n.  9. 
Appropriations t  i.  386.  n.  21,  22,  23. 

Archhiftiop  Abbotts  accident  in  (hooting  with  a  long  bow,  ii.  413 ,  n.  5 . 
Archltjhopst  privileges  of,  i.  381.  n.  12,  13,  14,  15. — i.405.n.  17. 
Arguments  from  inconvenience,  effeft  of,  i,  70.  «.  3. 
Arraignj  derivation  of,  iv.  322.  r.  i. 
Arrejis.,  how  to  be  made,  iii.  288.  n.  3. 
— — — ,  for  felonies  when  juftifiable,  iv.  293.  «.  I. 
,  proteAion  from,  iii.  289.  «.  4. 

— ,  depofit  ofthe  debt  upon,  iii.  287.  «.  2. 

Arfon,  iv.  221.  «.  i,  2. 

AJfaults  and  batteries,  a  juftification  may  be  given  in  evidence  in 
profecutions  for,  iii.  120.  n.  i. 

AJfets,  marlhalling  of,  ii.5i2.n.  15. 

AJfigneet  when  bound  by  covenants,  ii.  327.  n.  10. 

AJffcy  grand  number  of  recognitors  in,  iii.  351.  n.  i. 

A/portattons  to  conftitute  larceny,  iv.  231.  n.  4. 

Attempt  to  commit  a  crime,  a  mifdemeanor,  iv.  99.  n.  2. —  22l.fl>  I. 

■  to  utter  falfe  coin,  iv.  99.  n.  2. 

to  poifon,  iv.  196.  «.  3. 

..  to  procure  an  abortion,  i.  130.  n.  8. 

.  to  commit  burglary,  iv.  227.  n.  6. 

y^//or«<?y-general,  when  a  party  in  equity,  iii.  428.  «.  4. 

Attorneys t  number  of,  in  Norfolk  and  Suffolk,  iii.  25.  «.  I. 

Awards i  iii.  17.  n.  9. 

B 

Bachelor^  derivation  of,  i.  404.  «.  14. 
Baily  common,  when  filed,  iii.  287.  «.  I. 

■,  fpecial,  when  put  in,  iii.  290.  n.  4>  5- 
— — ,  how  they  may  furrender  the  defendant,  iii.  292,  ».  6. 
Bailments,  ii-  453-  n.  11,  12. 

Bankt  embezzlement  by  clerks  ofthe,  iv.  234.  n.  7. 
•  Bank-notes,  poffeffion  of  forged,  felony,  iv.  250.  «.  29. 
Bankrupt,  his  wife's  lands  how  fold,  ii.  286.  «.  15. 

,  originally  termed  an  offender,  ii.  471.  n.  1. 

— •,  who  may  be,  ii.  474.  «.  2,  3,  4,  5,  6.  12. 

— ,  fees  of  commiifioners  of,  ii.  480.  n.  17. 
■,  certificate  of,  ii.  482.  n.  21,  22,  23,  24. 

,  afiignmentofhiseffefts,  ii.  485.  «.  25.  27. 

— ,  payments  by  and  to,  when  valid,  ii.  486.  «.  28,  29.  ' 
■     ■  ■,  meeting  of  creditors  of,  how  to  determine,  ii.486.  n.  30. 

,  aifignee8,when  to  verify  their  account  upon  oath,  ii.487< 


n.  32. 


-,  creditors  of,  how  to  produce  their  fecuritie8,ii.487.  n.55  • 
-  may  prove  the  deficiency  of  a  mortgage,  ii.  437.  «•  S3' 

Bankrupt, 
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Bankrupt,  landlord  of,  his  remedies,  ii.  487.  «•  34. 

— — — ,  debts  of,  how  proved,  ii.  488.  n.  35,  36,  37,  38. 

Bankruptcy f  ads  of,  ii.  478.  n.  7,  8,  9,  10,  il,  12,  13.  —  ii.  486. 

n.  26. 

' • — ,  how  proved,  ii.  480.  n.  18. 

■                — ,  different  from  infolvency,  ii.  479'  «.  14. 
,  aft  of,  though  no  creditor  calls  for  payment,  ii.  478. 

n.  7.     ■ 
Barky  ftealing  of,  iv.  233.  «.  5. 
BaronetSi  origin  of,  i.  403.  «.  12,  13. 
Baronst  by  what  right  they  originally   fat  in  parliament,  i.  398. 

«.3. 
— ,  not  neceffarily  the  fame  with  lords  of  manors,  1.  399.  n.  4. 

Nor  with  freeholders,  iii.  33.  n.  \. 
Baflardsf  born  during  wedlock,  i.  457.  n.  8. 

,  how  farjf/«  nullius,  i.  459.  n.  II,  12. 

■,  admiuiftration  to,  ii.  506.  n.  9. 

,  murder  of,  iv.  198.  n.  7. 

-,  concealment  of  death  of,  iv.  358.  «.  1 1 .  , 

B  a/lardy -bond f  when  put  in  fuit,  i.  456.  «.  9. 
Battle,  trial  by,  iv.  348.  «.  i. 
Berwick  upon  Tweed,  i.  99.  «.  9. 
Bigamy,  iv.  164.  n.  3, 4.  —  iv.  305.  «.  2. 
Billm  equity,  when  amended,  iii.  448.  «.  8. 
Bills  of  exchange  upon  an  ufurious  contract,  or  for  a  gaming  debt^ 

void,  ii.  463.  «.  19.  , 

of  exchange,  alteration  of,  makes  void,  ii.  208.  «.  5. 

— —  for  lefs  than  five  pounds,  ii.  468.  k.  22. 

,  ftamps  upon,  ii.  468.  n.  22. 

,  verbal  acceptance  of,  ii.  469.  n.  23. 

'  ' — •,  days  of  grace  upon,  ii.  469 .  n.  25 . 

. .. ,  notice  of  diftionour  of,  ii.  470.  n.  26. 

• — — — — »  aftions  upon,  ii,  470.  «.  27. 

',  ftealing  of,  iv.  234.  n.  6. 

B'lfhopricks ,  when  eleftive  and  donative,  i.  379.  n.  7. 
Bi/hops*  fees  kept  vacant,  i.  283.  n.  1. 

-,  age  of,  when  confecratcd,  i.  380.  «.  9. 

• —  may  be  deprived,  i.  380.  n.  10. 

— -,  why  not  tried  in  parliament,  i.  401.  n.  8.  —  iv.  265. «.  5. 

Bleaching  grounds,  ftealing  from,  iv.  240.  «.  13. 

Boiling  to  death,  iv.  196.  n.  3. 

Bolingbroke,  lord,  upon  theftudy  of  the  law,  i.  33.  «.  5. 

Bona  vacantia  not  always  the  property  of  the  king,  i.  296.  «.  9.  -— 

i.  299.  n.  12. 
Bond,  not  binding  upon  the  heir,  unlefs  he  is  namedi  ii.  339.  n.  14.. 

,  not  an  incumbrance  upon  land,  ii.  339.  n.  14. 

,  upon  a  turpis  contraSus,  efFeA  of,  ii.  340.  n.  15. 

,  intereft  of,  beyond  the  penalty,  ii.  341.  «.  16. 

Briberyt'vi.  1^.  «,8. 

Bribery 
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Bribery  at  eleftions,  i.  179.  n.  48,  49,  50,  51. 
Burgage  tenures,  i.  175.  n.  36. 
Burglary,  iv.  225.  «.  3,  4,  ^. 
ByelzviSy  by  whom  made,  i.  476.  «.6. 


Candidatesy  bill  to  prevent  the  expences  of,  i.  179.  «.  49. 
CanoH'hiWy  not  binding  upon  the  laity,  i.  83.  «.  14. 

-,  degrees  in,  i.  392.  n.  36. 
Carriers,  iii.  164.  «.  7. 
Cafes  for  the  opinion  of  the  judges,  how  fent  out  of  courts  of 

equity,  iii.  452.  n.ii. 
Caflle  mzy  include  a  manor,  ii,  19.  «.  1. 
Cattky  ftealing  what,  capital,  iv.  240.  «.  14. 

. ,  maiming  of,  iv.  246.  n.  15. 
Cejfwn,  when  it  produces  a  vacancy  and  lapfe,  i.  392.  «.  37. 
Challenge  to  fight,  iv.  221.  «.  I. 

Challenges y  peremptory,  when  allowed,  iv.  353.  «.7,  8. 
Chancellory  jurifdiftion  of,  over  lunatics,  i.  303.  «.  15. 
«            — ,  church,  patronage  of,  iii.  48.  n.  6. 
• muft  exercife  his  jurifdiftion  in  bankruptcy  perfonally, 

iii.  428.  n.-i^. 
Chejler,  earl  of,  i.  224.  «.  8. 
C^///frn  hundreds,  ftewardfliip  of,  i.  176.  n-39. 
Chafes  in  a^ion,  ftealing,  iv.  221.  n.i. 
Cinque  ports,  precept  to,  i.  177.  n.  45. 
Cities  not  originally  bifliops*  fees,  i.  114.  «.  21. 
Civilliw,  i.  19.  n.2. 

Clergyy   right  of,  to  fit  in  parliament,  i.  175.  «•  37. 
•— — — ,  privileges  and  difabilities  of,  i.  377.  «.  i,  2,  3,  4,  5,  6. 

• ,  when  allowed  to  marry,  i.  439.  n.  10. 

— ,  benefit  of,  iv.  370.  «.  2, 3,  4,  5. 

CZ?ri  of  the  peace,  removal  of,  iv.  272.  «.  12. 

Coin,  counterfeiting,  iv.  90.  «.  12. 

— — ,  attempt  to  fell  or  utter  counterfeit,  a  mifdemeanor,  iv.  99. 

n.2, 
,  procuring  with  an  intent  to  utter,  a  mifdemeanor,  iv.  99. 

n.2. 
— — ',  copper,  counterfeiting,  iv.  100.  n.  3. 
— — ,  foreign,  counterfeiting,  iv.  19.  ».  11. 
Collegesy  majority  of  eleftors in,  conclufive,  i.  478.  0.9. 
— — ,  lay  corporations,  i.  472.  «.  2. 
Combinations  amo'ngft  workmen,  iv.  160.  n.  8. 
Commendams,  >•  393*  "•38. 
Committees  for  trying  eleftions,  i.  175.  «.  35. 
Commons y  fignification  of  the  word,  i.  158.  n.  10. 

',  appendant,  how  depaftured,  ii.  34. «.  13.  —  iii.  239. «.  i . 
■  '  ''  ,  when  the  lord  may  approve,  ii.  34.  «.  14. 

Commorientibus 
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Commorientibust  cafes  </<?,  ii.  516.  r.  3. 
Confequences  of  an  unlawful  a6t,  iv.  26.  «.  3. 
ConfiJeratiomn£ing  from  a  moral  obligation,  ii.  445.  n.  3. 

• • —  when  material  in  a  promiffory  note,  ii.  446.  n.  4. 

Confolidation  of  cuftoms  and  excife,  i.  316.  n.  23. 

Con/piracies t  iv.  137.  «.  4. 

Confiable,  lord  high,  commiffion  of,  i.  355.  «.  19. 

Conjiitutio  in  the  civil  law,  definition  of,  i.  74.  «.  6.  '     . 

Contenementy  fignification  of,  iv.  379.  n.  2. 

Contingent  remainders,  ii.  172.  n.  3. 

ContraSors  difqualified  to  fit  in  the  houfe  of  commons,  i.  174. 

n.  42. 
ContraSst  how  bound  by  earned,  ii.  448.  n.  6. 

' ,  when  neceffary  to  be  in  writing,  ii.  448.  n.  7.  —  iii. 

158.  n.  3. 

void  by  fraudulent  concealment,  ii.  451.  n.  9. 


Conveyances  hy  a  bankrupt  when  valid,  ii.  286.  «.  15. 

■        ,  voluntary  efFeft  of,  ii.  296.  «.  i . 

Convocations,  i.  280.  «.  24.  —  iii.  67.  n.  I. 
Copyholds,  origin  of,  ii.  96.  n.  4. 

»■  ,  arbitrary  fines  of,  ii.  98.  n.  6. 
■■  '  '  ■,  devifes  of,  without   previous  furrender,  when    good, 

ii«  368.  n.  I. 

■ cannot  be  intailed  without  a  cuftom,  ii.  372.  «.  5. 

■  '  -,  intereft  of  the  furrenderee,  before  admittance,  ii.  368. 


«.  2. 

■'        will  pafsby  a  will  without  three  witnefTes,  ii.  376.  ».  2. 

— ,  heir's  title  to,  complete  before  admittance,  ii.  371.  n.  4. 

for  lives,  how  renewable,  ii.  370.  n.  3.    . 


Cornwall,  duke  of,  i.  224.  n.  10. 

Coroner,  antient  dignity  of,  i.  347.  n,  10.  '  IV.     ■   ' ' 

—  may  aA  as  a  juftice,  i.  353,  n.  14. 
Corporations  may  have  a  name  by  implication,  i.  475.  ».  3. 
Corporation  and  teft  afts,  iv.  58.  r.  2,  3,  4.  ■.:  .• 

Cofist  iii.  214.  «.  5,  6,  7,  —  iii.  400.  n.  ^,6. 

awarded  by  juftices,  iv,  283. «.  1. 

™ — ,  none  allowed  in  mifdemeauors,  iv,  362.  n.  12, 

■  ought  to  be  allowed  in  many  mifdemeanors,  iv.  362.  n.  12.    . 

' ,  how  allowed  in  an  adion  upon  a  judgment,  iii.  287.  n  2. 
Counfel,  when  allowed,  iv.  356.  «.  9. 

"   ■    — ,  king's  licence  for,  iii.  27.  «,  2,  .» 

Counties,  what  cities  and  towns  are,  i.  120.  ».  23. 
Courts  of  confcience,  iii.  81.  iz.  2. 
Covenants  binding  upon  executors  and  adminiftrators,  though  not 

named,  ii.  304.  n.  2, 
Crimes  and  injuries,  diftinftion  betwixt,  iv.  5.  n.  3. 

when  juilified  in  law  by  compulfion,  iv.  30.  ».  5. 

Criminal convGxizlxoriy  a6lion  for,  iii.  140.  ».  J 2. 

Crc/i  remainders,  ii.  381.  n.  15.  , 

Crown  lands,  i,  287.  nt6. 

Vot.  IV.  Rr  Culprity 
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Culprit,  conjecture  concerning  its  origin,  iv.  340.  ».  i. 
Curates  in  confequence  of  a  title,  i.  394.  «.  40. 
Curte/y,  tenant  by,  derivation  of,  ii.  126.  «.  4. 

• ,  in  gavel-kind,  ii.  228.  ».  7. 

Cutting  zn6Jiabh'ing,  iv.  207.  n.  1. 

Cujioms  muft  be  beyond  time  of  memory,  i.  76.  «.  lO. 

— — — not  contrary  to  ftatute,  i.  77.  «.  11. 

'not  uncertain,  i.  78.  n.  12. 

conftrued  ftriftly,  i.  78.  n.  13. 

,  revenue,  originof,  i.  313.  n.  13. 

D 

Deacons,  i.  388.  n.  .24. 

Deadhod.\ei,  Healing,  ii.  429.  n.  4. 

Deaneries,  i.  382.  n.  16,  17. 

Death,  civil,  i.  133.  n.  11. 

Debt,  aftion  of,  upon  a  fimple  contrad,  iii.  154.  «.  3. 

Debts,  how  paid  by  perfonal  reprefentatives,  ii.  511.  «.  13*  14*  15* 

Decree,  minutes  of,  how  amended,  iii.  451.  «.  9. 

Deeds,  ancient,  ii.  304.  n.  3.  —  ii.  308.  n.  4. 

Delegates,  i.  280.  «.  25. 

Defcent,  immediate,  from  a  fon  to  a  father,  in  what  cafes,  ii.  212. 

"•7- 
'        —  to  No.  10.   in  preference   to  No.  11.  fupported,  ii.  240. 

«.  17. 

when  broken  by  a  devife,  ii.  241.  «.  i. 


Defcenis,  new  table  of,  ii.  240.  at  the  end  of  n.  I'j. 

Deodands,  i.  301.  «.  13,  14. 

Devifes,  lapfed,  ii.  379.  «.  11. 

Dioichia  and paroichia,  ii.  iii.  «.  18. 

Di/charged  heneHces,  i.  285.  «.  4. 

Difcovery   of  the  longitude  and  North  Paflage,    premiums  for, 

i.  421.  n.  12. 
Dtfpenfations,  i.  381.  «.  13. 

Dijlrefs  cannot  be  made  of  ahorfe  with  the  rider,  iii.  8.  «.  3. 
—— —  maybe  of  cattle  fent  to  agift,  and  horfes  and  carriages  at 

livery  ftables,  iii.  9.  n.  4. 

of  implements  of  trades,  iii.  9.  «.  5. 

,  when  to  be  fold,  iii.  14.  n,  7. 

when  irregular,  trover  will  not  lie,  iii.  15.  «•  8. 


' Di/lribution  of  inteiiate  perfonal  property,  ii.  516.  «.  23. 

per fiirpes,  when,  ii.  517.  n.  24. 

Divorce  a  men/a  et  thoro,  iii.  94.  n.  3. 

Divorces,  i.  441.  n.  13,   14. 

Docket,  ftriking,  ii.  480.  «.  16. 

Dogi,  ftealing  of,  iv.  236.  n.  10. 

— ■ — ,  aftions  for  injuries  by,  or  to,  iii.  140.  «.  12. 

Donatio  cauf a  mortis,  of  what,  ii.  514.  «.  21.  / 

Donaftves,  properties  of,  ii.  23.  n.  2,  3. 

Dowtr 


\ 
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Dovier  forfeited  by  an  affignment  of  the  wife,  ii.  130.  «.  9. 
—— — ,  not  out  of  a  trult  eftate,  ii.  132.  />.  1 1. 
— — — ,  when  wife  ftiall  have  choice  between  dower  and  a  devife, 
ii.  138.  n.  13. 

infant  may  bar  herfelf  of,  by  affenting  to  a  jointure,  ii. 


138.  «.  14. 
Dukes f  when  created,  i.  397.  «.  i . 
Dwelling-houk,  ftealing  in,  iv.  242.  «.  16. 

E 

Effigy y  libel  by  an,  iv.  151.  n.6. 

Egyptians i  ftatute  againft,  repealed,  iv.  4.  n.  i.  — .iv.  166.  «.  6. 

EjeSment,  by  one  tenant  in  common  againft  the  other,  ii.  194.  «,  9, 

— — y  when  barred  by  anoutftanding  term,  iii.  204.  n.  2. 

,  praftice,  cofts  and  new  trial  ia,  iii.  205.  n.  4. 

-,  devifee  may  defend  as  a  landlord  in,  under  1 1   Geo.  2. 


c.  19.  iii.  206.  «.  3. 
E/eSions,  how  to  be  appointed,  i.  178.  n.  46. 
— — —  ought  to  be  free,  i.  178.  »•  47« 

,  how  continued,  i.  180.  «.  53. 

EleSors  and  elefted,  refidence  of,  i.  172.  «.  27. 

,  oaths  of,  i.  180.  «.  53. 

,  in  corporations  reftrainedby  a  bye-law,  i.  475'.  «.  4. 

Embaffaclor,  inviolability  of,  i.  254.  n.  4,  5,  6,  7. 

Embezzlement  by  fervants  and  clerks,  felony,  iv.  230.  n.  3. 

Emblements,  maybe  devifed  by  an  incumbent,  ii,  123.  «.  2. 

Entry,  aftual,  when  neceffary  in  ejeAments,  iii.  203.  «.  i. 

Equality,  incompatible  with  good  government,  i.  407,  n.  23. 

Equity  in  the  Englifti  law,  what,  i.  62.  n.  ti. 

Error,  writ  of,  from  the  Exchequer,  iii.  410.  n.  2. 

Efcheat,  truft  eftates  do  not,  ii.  246.  n.  3. 

Efquires,  who,  i.  406.  n.  18,  19,  20. 

EJiates-faiA,  cannot  be  created  in  perfonal  property,  ii.  1 13,  n.  7. 

— — — — ,  how  created  by  will,  ii.  115.  n.  10. 

^/7/wpur  autre  vie,  ii.  259.  n.  I,  2.    -     ' 

EJlrays,  i.  296,  n.  lo,  11. 

Evidence,   iii.   367.  72.9,    10,    il,   12,  13,    14,    15,   16,    17,    18, 

19.  23,24. 

in  ufury  and  forgery,  iv.  157.  n.  4. 

— ■   in  impeachments,  iv.  261.  n.  3. 

Examination,  latt,  enlarged,  ii.  481.  n.  19. 

Exchequer  chzmh^r,  a  court  of  error,  iii.  46.  «.  5. 

Excife,  i.  318.  n.  26. 

Execution,  when  two  writs  are  delivered  to  the  fheriff  on  the  fame 

day,  ii.  447.  «.  5. 
,  under  an,  how  the  Iheriff  may  afcertain  the  property, 

iii.  417.  n.  3. 
— — — — ,  landlord,  how  far  indemnified,  ih. 

R  r  2  Execution 
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Execution  oi  Jieri  facteut  how  affeAed  by  an  extent,  iii.  420.  n.  4. 

-  of  criminals,  how  ordered,  iv.  404.  n.  i. 
Executor,  what  afts  he  may  do,  before  probate,  ii.  507.  n.  10. 
defon  tortt  ii.  508.  ».  1 1 . 

,  goods  of  the  teftator  not  liable  in  an  aftion  againft,  in 

his  own  right,  ii.  511.  n.  12. 

—  — — ~  when  a  truftee  forthe  next  of  kin,  ii.  515.  n.22. 
--,  how  compellable  to  pay  creditors  equally,  ii.  512.  «.  15. 


Executory  devifes,  ii.  174.  «.  4, 5. 


i^a^  pretences,  iv.  158.  «.  6. 

Farmery  when  liable  for. cattle  fent  to  agift,  ii.  453.  n.  1 1 . 

Father y  not  entitled  to  receive  a  legacy  left  to  a  child,  i.  461.  a.  1.. 

i^?tf-farm,  ii.  43.  n.  27. 

/Vtf-fimple,  created  by  will  without  words  of  inheritance,  ii.  108. 
n.4. 

Feigned  iffue,  ought  not  to  be  tried  without  confent  of  the  court, 
iii.  452.  n.  10. 

Feme   covert,    communicates   no   rank  to   her  hufband,  i.  401.. 
0.9,  10. 

— ,  when  liable  for  her  own  afts,  i.  443.  n.  19.  21,  22. 

: ,  in  what  inftances  (he  may  convey  by  a  fine,  or  a  re- 
covery, ii.  355-  n.2. 

may  have  the  power  of  appointment  of  lands  by  will. 


375.  «.  I, 

may  bequeath  by  will  perfonal  property  given  to  her 


feparateufe,  ii.  497.  n.  4 

arrefted  with  her  hufband  upon  mefne  procefs,  how 


relieved,  iii.  414.  n.  i . 
— ,  when  indemnified  for   crimes  committed  with   her 


hufband,  iv.  29.  n.  4. 
Feudal  fyftem,  acquaintance  with,  necelTary  to  a  knowledge  of 

the  conflitUtion,  ii.  44.  n.  i. 
Finet  the  chief  ufe  in  levying,  ii.  354.   «,  1 . 
i^inM  and  recoveries,  ii.  357.  «.3,4,  5. 
i^/Vf,  accidents  by,  iii.  281.  n.  11.  — iii.  229.  «.  3. 

,  fctting,  to  growing  corn  not  felony,  iv.  5.  «.  3. 

,  nor  to  a  parcel  of  corn,  iv.  246.  «.  23. 
.f/Vf-works,  iv.  168.  «.  9. 
/Vr^-fruits  and  tenths,  i.  285.  n.  2,  3. 
Fi/heryt  feveral,  ii.  39.  n.  22,  23. 
FixtureSi  when  executor  entitled  to,  ii.  281.  «.  lo. 
Forcet  when  a  defence  in  treafon,  iv.  30.  «.  5. 
Forejit  and  chaces,  ii.  38.  «.  17.  19.  — iii.  73.  «.  1.  . 

Forfeiture  in  high  treafon  rcflored,  iv.  385.  «.  3. 
Forgery^  iv.  249.  «.27,  28,  29. 

,  evidence  in,  iv.  157.  0.4. 

Fox- 
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i^'ox-hunting  over  another's  ground  juftifiable,  iii.  213.  n.  4. 
Frauds t  ftatute  of,  iii.  159.  n.4. 

Fraudulent  devifes,  exceptions  to  the  ftatute  of,  ii.  378.  n.  9, 
Freehold  e^&tes,  what,  ii.  104.  «.  i. 

,  value  of,  to  vote,  i.  172.  n.  28. 

-— ',  to  vote,  how  afleffed  to  the  land-tax,  i.  173.  «.  32. 

Free  v^arren,  ii.  39.  «.  20,  21. 


Garnet  Mr.  J.  Blackftone's    doctrine  refpefting,  controverted,  ii, 

418. «.  8.  — ii.  4. 19.  «.  10,  II. 
.,  qualifications  to  kill,  iv.  175.  ».  13,  14. 
Gflmtf-keepers,  ii.  418,  «.  9. 
Gaming,  iv.  173.  «.  10,  11. 

,  ftatute  of,  i.  88.  n.  20. 

debt,  aflault  or  challenge  in  confequence  of,  iv.  150.  n.  4. 

Gaoler,  not  to  fuffer  tippling  or  gaming,  i.  346.  n.  9. 

Gentlemen,  all  the  fons  equally,  i.  406.  n.  2i. 

Giannone,  his  account  of  the  civil  law,  i.  8 1 .  n.  14. 

Gibbon,    his  opinion  of  the  utility  of  leftures  upon  law,  i.  37. 

n.  6. 
Gleaning  upon  another's  ground  illegal,  iii.  2 13.  «.  3 . 
Goods,  llolen,  property  in,  ii.  540.  n.  8. 

Grants,  voluntary,  when  valid,  ii.  296.  «.  i.  '  -  " 

Grenville'^  aft,  i.  180.  «.  54. 
Guardian  in  focage,  i.  462.  n.  2. 

,  teftamentary,  i.  462.  «.  3. 

■,  how  appointed  to  an  infant  by  the  court  of  chancery, 

iii.  427.  n.  !• 

H 

Habeas  corpus  aft,  carried  by  a  fraud,  iii,  136.  n.  10. 
■  • — •,  efficacy  of,   in  cafes  of  private   confinement, 

iii,  138.  «.  II. 
Hackney  coaches,  i.  326.  n-  36. 

Half  hvoo^  cannot  inherit,  i.  71.  «.  5.  —  ii.  223.  n.  i6. 
. no  impediment  in  the   defcent  of  honours,  or  in  the 

fucceffion  to  perfonal  property,  ii.  253.  «.  15  ;ii.  516.  n.  23. 
Hanging  in  chains,  iv.  202.  n.  6. 

Hand-vini\vig,  when  evidence  in  high  treafon,  iv.  358.  n.  10. 
Heir  at  law,  referrible  to  a  fpecific  eftate,  ii.  223.  n.  10. 
Highways,  power  in  juftices  to  widen  or  divert,  i.  139.  n.  15.  i. 

358.0.21. 
Higbjletvard,  court  of,  iv.  261.  n.  3,  4. 
Honejle  vivere,  interpretation  of,  i.  40.  n.  2. 
Honorary  freemen,  i.  175.  n.  36. 
Mor/e  i;aces,  iv,  173.  «.  11. 
Hor/es,  fale  of,  ii.  451.  n.9.  —  iii.  165.  n.  8. 

R  r  3  Houff 
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^ot(/^-tax,i.  324.  «.  34. 

Hujband  may  grant  to  his  wife,  i.  442.  «.  16. 

,  when  liable  for  his  wife's  debts,  t.  442.  a.  17,  18,  19. 

not    a    witnefs   for  or  againft  his  wife,  and   vice  verfof 

i.443.  n.  20. 
,   right  of,  to  the  wife's  fortune,  and  chofes  in   a£tion, 


11.  433.  «. I,  2,3. 
and  wife,  and  a  third  perfon,  grant  to,  u.  182.  «.  i. 


Impeachment  of  a  commoner  for  a  capital  crime,  iv.  260.  ».  I. 

. ,  evidence  in,  iv.  261 .  «,  2. 

,  king's  power  to  pardon  in,  iv.  399.  n.  2. 

»~ ,  commons  muft  demand  judgment  in,  iB. 

,  does  not  abate  by  a  diffolution,  ii. 

India,  intereft  allowed  in,  ii.  464.  n.  20. 

Indiaments  and  informations,   when  tried  at  ni/i  j>rius,  iv.  309. 

Infant  en  ventre  fa  mere,  privileges  of,  i.  130.  «.  9. 

■  . ,  attempt  to  procure  a  mifcarriage  of,  i.  30. 

«.  8. 
InfantSy  for  what  liable,  i.465.  «.  5,  6. 

. ,  when  of  age  to  bequeath  perfonalty,  ii.  497.  n.  i. 

Inhabitants y  refident  fix  months  in  order  to  vote,  i.  175.  n.  36. 

Inheritances,  how  divefted  by  fubfequent  births,  ii.  208.  ».  5. 

Injuries  and  crimes,  diftinAion  betwixt,  iv.  ^.n.  3. 

InjunSion  in  equity,  efFeft  of,  iii.  443.  «.  7. 

Inns  of  court  and  chancery,  i.  25.  «.  3. 

Innkeepers  liable  for  their  guell's  property,  i,  430.  a.  II. 

Infolvent  debtors,  iii.  416.  n.  2.  —  iv.  285.  n.  i. 

Infuranccy  ii.  459.  n.  14,  15,  1 6. 

— — — ,  no  aftion  upon,  if  no  lofs  has  been  incurred,  ii.  462. 

n.  16. 
Intereff  beyond  the  penalty  of  a  bond,  ii.  341.  n.  16. 
Joint-tenzr.CY,  how  created,  ii.  193.  n.  8. 
JbiW-tenants,  proceedings  betwixt,  ii.  183.  n.  2. 

■  — ,  wl)ere  no  furvivorfliip  betwixt,  ii.  184.  «.  3. 

■  '  m     ■        — ,  will  by,  before  partition,  ii.  186.  n.  4. 

■  — ,  refiduary  legatees  and  executors,  ii.  398.  n.  2. 

•  — ,  committing  fuicide,  the  whole  eftate  is  vefted  in  the 

king,  ii.  409.  n.  1. 
Jointure,  not  forfeited  by  adultery,  ii.  139.  «.  15. 
Ireland,  origin  of  the  title  of  king  of,  i.  99.  «.  10. 
■,  Englifh  ftatutes  binding,  i.  104.  «.  13. 
,  independence  of,  i.  104.  a.  14. 
—  ,  offenders  efcaping  from  or  to,  how  apprehended,  iv,  292. 
n..l. 
Irt/b  parliament,  account  of,  i.  103.  n.  17. 

Irijb 
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Irijb  peer  tried  by  an  Englifli  jury  for  a  crime  in  Ireland,  i.  104. 

«.  13. 
Judges^  independence  of,  i.  268.  n.  13. 
■  -  may  fit  in  the  criminal  courts  in  their  own  counties,  iii.  59. 

n.  8. 

,  how  far  counfel  for  the  prifoner,  iv.  355.  «,  8. 


Judgment i  arreft  of,  iii.  395.  «.  2 

,  warrant  of  attorney  to  confefs,  iii.  397.  «.  3. 
Juries^  fpecial,  iii,  358.  «.  5. 

-,  conje6lurg  refpefting  the  origin  of  the  unanimity  of,  iii.  376. 

n.  20. 
Jurors  in  London  and  Middlefex,  who,  iii.  362.  «.  6. 
J'aroi- withdrawing,  efFeft  of,  iii.  377.  «.  21. 
Juryt  grand,  may  hear  evidence  in  public,  iv,  303.  n.  i. 
■  — ,  when  they  may  difclofe  the  evidence,  iv,  126.  «,  5. 

Jujlices  of  the  peace,  qualifications  of,  i.  353.  n.  12. 

"  ■  ■     ',  where  two  mufl  a<St,  i.  354.  n.  15, 16, 

— — . ,  how  puniftied  and  prote6ted,  i.  354,  n.  17. 

■ '  -         ,  conduA  with  refpeft  to  alehoufes,  iv.    64. 

«,  II. 

K 

Kitii  next  of,  who,  ii.  516.  n.  23. 

Kindred,  computation  of,  by  the  civil  and  the  canon  laws,  ii.  207 . 

—        »,  fuch  computation  not  ufeful  in  a  treatife  of  defcents, 

ii.  225.  n.  12. 
Kinfmant  remoteft  paternal  inherits  before  the  neareft  maternal, 

ii.  224.  n.  II. 
Kings  authority  over  a  conquered  country,  i.  107.  n.  16. 
— — 's  anfwers  to  bills  in  parliament,  i.  184.  n.  62. 

's  declaration  againft  popery,  i.  234."  «.  2. 

's  inviolability,  i.  246.  n.  2. 

's  prerogative  to  grant  precedence,  i.  272.  n.  15. 

with  regard  to  coin,  i.  278,  n.  21,  22. 

Kings,  when  they  fat  in  courts  of  jiiftice,  iii.  41.  n.  4. 
Knight,  an  infant  created,  became  fui  juris,  ii.  67.  «.  2. 
Knight-hood,  who  were  compelled  to  receive,   i.  404.  «.  16. -"- 

ii.  69.  n.  3. 
Knight's  fervice,  i.  410.  n.  I,  2,  3. 
— *8  fee  not  limited  in  extent  or  value,  ii.  62.  n.  t. 


I^nd,  when  devifable,  ii.  12.  n.  4. 

bought,  the  price  is  a  lien  upon,  ii.  452.  «.  li; 

Landlord  Has  not  a  lien  upon  goods  replevied,  iii.  14B.  «.  i* 

R  r  4  Land- 
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LanJ-tax,  i.  312.  n.  18,  19.  313.  n.  21. 

— — — — ,  not  payable  for  a  clear  rent-charge,  ii.  42.  «.  26. 

Lapfed  benefice,  who  prefents  to,  upon  the  death  of  the  bifhop, 

ii.  276.  «.  3. 
Larceny y  when  in  ftealing  animals yjrr*  natura,  ii.  393.  n.  1. 
Larceniest  under  pretence  of  hiring  horfes  or  other  contrivance, 

iv.  230.  n.  I,  2. 
■  by  hiring,  but  not  by  buying,  iv.  230.  «.  i. 

LaiVf  fignification  of  the  word,  i.  39.  «.  i. 
,  municipal,  definition  of,  i.  44.  «.  5. 
— — ,  valid,  though  abfurd  and  unjuft,  i.  70.  «.  3,  4. 
— — ,  origin  of  the  common,  i-74.  «.  7« 

— ,  of  the  road,  i.  74.  n.  7. 

Lanvs,  human,  not  fuperfeded  by  the  law  of  nature,  i.  41.  «.  3. 

,  neceffary  in  a  ftate  of  nature,  i.  43.  n.  4. 

,  pofitive,  binding  in  confcience,  i.  58.  «.  7, 

Leafes  in  reverfion  and  poffeffion,  ii.  319.  n,  6. 

college,  ii^  322.  «.  7. 

— — — — ,  clergymen's,  when  void  by  non-refideuce,  ii.  322.  n.  8,9. 

LeSureSi  feditious,  iv.  88.  n.  g. 

Legacies,  when  vefted,  ii.  513.  n.  17. 

— — —  given  over  to  a  fecond  legatee,  when  payable,  ii.  513. 

R.  18. 
— -— —  given  to  all  the  children  of  A.,  how  divided,  ib. 

and  portions  raifed  out  of  real  property,  ii.  513.  «.  19. 


Legacy y  when  recovered  in  an  a6tion,  ii.  512.  «.  t6. 

,  by  a  parent  to  a  child  carries  intereft  immediately,  ii.514. 


,  in  favour  of  popery,  how  difpofed  of,  iv.  58.  n.  I. 

Letters,  ftealing  money  out  of,  not  capital,  iv.  224.  n.  5. 

— ,  forging  fubfcription  of,  iv.  249.  n.  27. 

— — — ,  threatening,  iv.  144.  ».  2. 

Letvdnefsy  iv.  64.  «.  12. 

Lex  mercatoria,  i.  75.  n.  8. 

Libels,  anions  for,  iii.  126.  n.  6. 

— — ,  criminal  profecutions  for,  iv.  150.  n.  5,  6. 

Libel,  truth  may  be  a,  iv.  150.  «.  5. 

,  burning  in  effigy  a,  iv.  1^1,  n.  6. 

Liberty,  different  kinds  of,  i.  126.  n.3. 

Liens,  ii.  453.  n.  ll. 

Zrj/^-eftate,  how  forfeited  by  grant,  ii.  171.  «.  2. 

— — ,  tenant  for,  without  impeachment,  powers  of,  ii.  283.  «.  13. 

Lights,  when  antient,  iii.  217.  n.  i. 

Limitation,  words  of,  ii.  172.  n.  3. 

-  to  aftions,  iii.  307.  «.  6,  7,  8,  9,  10. 

■  to  ecclefiaftical  profecutions,  iii.  103.  n.  4. 

Literary  property,  ii.  407.  n.  5,  6. 

London,  cuftoms  of,  i.  76.  «.  9. 

Longitude,  rewards  for  the  difcovery  of,  i.  421.  n.  12. 

Lordtt  truftees  for  the  people,  i.  3 13.  n,  4. 

Lotteries, 


^ 
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'JLotteries,is.  i68.  n.  8. 
'Lunacy,  plea  of,  ii.  292.  ».  9. 
Lunatics,  i.  304.  ».  16. 

,  authority  of  jufticesover,  iv.  25,  n.  2. 

,  how  confined  after  trial,  iv.  396.  n.  2 . 

M 

Magna  charta,  iv.  425.  ».  3. 

,  lord  Coke's  conttruftion  of,  erroneous,  iii.  41.  n.4. 

Mail,  robbery  of,  iv.  244.  n.  20. 

Mala  prohibita,  confequences  of,  iv.  26.  «.  3. 

il!f<3//«p«.r  profecution,  aftion  for,  iii.  126.  n.  7,  8. 

Male-tax,  i.  313.  «.  20. 

Manjlaughter,  convi6lion  of,  at  the  admiralty  fefiions,  iv.  269. «.  10. 

— — — — ,  puni{hment  of,  iv.  193.  «.  3. 

ManufaSurers  and  tools,  fending  abroad,  iv.  i6o.  n.  10. 

Marque,  letters  of,  i.  259.  n.  8. 

Marriage,  between  whom  prohibited,  i.  435,  n.  I,  2, 

■,  precontraft  of,  void,i.  435.  «.  3. 

,  contraft  of,  with  a  minor,  valid,  i.  456.  n.  y. 

,  when  felony  in  the  clergyman,  i.  437,  «.  6. 

• of  an  heirefs  under  fixteen   without   confent,   i.   437, 

«.  7.  —  iv.  209.  «.  3. 
aft,  i.  438.  n,  8,9.  II. 

articles,  how  conftrued,  ii.  172. k.  3. 


— — ■,  early,  why  difcontinued,  ii.  131.  «.  10. 

Mayhem,  remarkable  property  in  the  aftion  of,  iii.  121.  n.  2. 

',  under  the  Coventry  a<9:,iv.  207,  n.  i. 
Mefne  profits,  recoverable  only  for  fix  years,  iii.  205.  n.  5. 
Middle/ex  eleftion,  i.  163.  n.  16. ;  176.  «.  43. 

■  feifions  not  difcontinued  by  the  fittings- of  the  king's 
bench,  iv.  266.  «.  7. 
Militia,  i.  412.  n.  4,  5. 
Mif chief  by  tame  animals,  when  the  owner  is  liable  for,  iii.  153, 

n.  2. 
Mif  demeanours,  what,  iv.  5.  n.  2  ;  221.  n.  I. 

—  committed  in  India,  where  and  how  tried,  iv.  305. 

n.  2. 

— — ^  compounding  legal,  iv.  136.  n.  3. 

Money  bills,  i,  170.  ».  26. 

-  to  be  laid  out  in  land,  how  difpofed  of,  ii.  364.  n,  6. 

Month,  when  reckoned  by  the  calendar,  ii.  141.  n.  i. 

Months,  fix,  different  from  half  a  year,  ib. 

Mortgage,  wheu^ it  may  he  redeemed,  ii.  159.  «.  i,  2. 

Mortgagee  may  diftrain,^  ii.  159.  n.  3. 

— ,  with  title  deeds,,  when  preferred,  ii.  159.  o.  4. 

■ ,  third,  purchafing  ihe  firtt  mortgage  preferred  to  (;he 

fecosd,  ii.  159.  «.  4. 

Mortgagei, 
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Mortgagee^  heir  and  devifee,  when  they  fhall  have  the  eftate  exo- 
nerated of  the  mortgage  out  of  the perfonal eftate,  ii.512.  «.  15. 
Mortmain  a&,  what  cafes  within,  ii.  274.  n.  1,2. 
Murder  and  manflaughter,  originally  the  fame,  i.  129.  «.  7. 
— — — ,  when  by  procuring  an  abortion,  i.  130.  «.  8.     • 
,  cannot  be  committed  by  perjury,  iv.  196.  n.  4. 

— ■,  convidlion  of,  upon  an  indictment  for  petit  treafon,  iv» 

•    204.  ft.  8. 

— — — ,  by  cruelty  to  apprentices,  iv.  196.  «.  6.- 

I  committed  abroad,  where  and  how  tried,  iv.  305.  n.  2. 

.,  by  killing  a  perfon  fuppofed  to  be  a  ghoft,  iv.  201.  n.  5. 


Mutiny^  inciting,  iv.  102.  w.j. 

N 

National  Athti  i.  327.  n.  38  ;  328.  n.^o,  41,  42. 

Ne  exeat  regno,  i.  266.  «.  10. 

Negroes,  freedom  of,  i.  127.  n.  4  ;  425.  «.  i,  2. 

Nobility y  how  tried,  i.  401 .  «.  7.  —  iv-  348.  n.  2. 

Nolo  epifcopari,  a  vulgar  error,  i.  380.  n.  8. 

Notice  to  quit,  half  a  year,  ii.  141 .  n.  I . ;  147.  «.  3. 

: ,  when  fufficient,  ii.  147.  n.3,4,  5. 

— —  of  trial  of  a6tions,  iii,  357.  «.  3,  4. 

. of  mifdemeanours,  iv.  35 1 .  «.  3. 

— —  to  produce  written  evidence,  iii.  382.  «.  23. 
■  not  to  kill  game,  ii.  147.  n.^'  —  iii.  215.  «.  6. 

copy  of  evidence,  ii.  147.  n.^. 

to  quit,   a    copy   of,   approved   by    lord  Kenyon,   ii.  147. 

Nudum pa8um,  what  in  the  civil  law,  ii.  445.  n.  2. 
Nuifance,  iii.  217.  «.  2,  3. 
Nullumtempusyi.2^'].  n.^. 

O  . 

Oath  cannot  be  adminiftered  by  the  houfe  of  commons,  iv.  137* 

"•5-  .  .      .       . 

Oaths,  illegal,  adminiftering,  iv.  102.  «.  4. 
O^ce,  vacated  by  the  acceptance  of  another  incompatible,  ii.  37. 

«.i6. 
Oncers,  half-pay  of,  not  affignable,  i.  417.  «.  8. 
Options,  i.  381.  n.  li. 
Ordinary,  who,  i.  383.  «.  18. 
Outlaws,  when  oufted  of  clergy,  iv.  319.  «.  I. 


Papijls,  how  far  tolerated,  iv.  58.  n.  i. 
Paraphernalia,  ii.  436.  n.  3. 

Parcener,  grantee  of,  may  prefent  alone  to  a  benefice^  ii.  189,  «•  6. 

14  Parceners, 
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Parceners,  defcent  of  honours  and  offices  to,  ii.  216.  n.  8. 

Parents  and  children,  how  far  compelled  to  fupport  each  other, 

i.  448.  n.  I,  2,  3.  S^^' 

,  not,heirs  to  their  children,  reafon  why,  ii.  212.  «.  7. 

Par'tjh   boundaries   no   evidence  of  the  boundaries  of   a  manor, 

i.  113.  n,  19. 
Parliament,  origin  and  derivations  of  the  word,  i.  147.  n.\. 
. ,  king's  prerogative  of  giving  a  right  to  fend  members 

to,  i.  97.  «.  6. 

-,  a  place  not  neceffary  to  be  incorporated  to  have  the 


grant  of  fending  members  to,  i.  1 14.  «.  21 

— ,  fifty  days  between  the  telle  and  the  return  of  the  writ 


of  fummons,  i.  150.  «.  3. 

,  number  of  the  members,  i.  155.  n.  8;  174.  n.  34. 

<-.,  bifhops'  authority  in,  i.  156.  n.  9. 

,  omnipotence  of,  i.  161 .  n.  12. 

,  minors  incapable  of  fitting  in,  i.  162.  n.  12. 

,  the  lord  fteward's  oath  to  the  members,  i.  162.  «,  14. 

,  law  of,  to  be  conftrued  like  other  laws,  i.  163.  n.  18. 

-,  privileges   of,    ought    to  be  afcertained  and  defined, 


i.  164.  n.  19. 

,  privileges  of,  after  a  diffolution,  i.  165.  n.  21. 

-.,  privileges  of,  in  the  cafe  of  libels,  i.  167.  n.  22. 


— ,  attorney-general  capable  of  fitting  in,  i.  168.  «.  23. 
— ,  proxies  in,  i.  168.  n.  24. 

how    convened    after    adjournment    or    prorogation, 


i.  187.  «.  64. 

Parliaments,  antient  durations  and  intermiffions  of,  i.  153.  «.  6,  7. 
Par/onages,  howrepaired>  i.  392.  n.  32. 

P<zr/-performance  of  a  verbal  contraft,  iii.  159.  n.  4.  •  t 

Partition  generally  made   by  a  decree  in  equity,  ii,  183.  «.  2; 

189.  «.  7. 
Patents  for  a  new  difcovery,  ii.  407.  n.  8. 
Peerage  by  writ  and  patent,  i.  398.  n.  3  ;  400.-  n,ig,  6. 
Peerejjes  entitled  to  the  privilege  of  peerage,  iv. 367.  n.  I. 
Peers,  protefts  of,  i.  168.  n.  25. 

,  by  whom  tried,  i.  401  •  n.  7  ;  iv.  348.  «.  2. 

,  give  evidence  upon  oath,  i.  402.  «.  1 1. 

Peine  forte  et  dure,  iv.  325.  «.  3,  4. 
Perjury  in  fwearing  to  belief,  iv.  i38.'«.  6. 

,  when  in  taking  an  oath  required  by  a  ftatute,  iv.  137.  «.  j^. 

Perpetuity,  what,  ii.  172.  n.  3. 

Perfonal  property,  though  altered,  may  be  feized  by  the  owner  if 

he  can  prove  it's  identity,  ii.  404.  n.  3. 
cannot  be  made  to  defcend  as  heir  looms,  ii.  427. 

«.  1. 
Petitioning  Q.xtiSx.ox^%  debt,  ii.  480.  «.  15  ;  iii,  41.5.  n.  2. 
Petitions  to  the  king  or  parliament,  i.  143. '«.  16. 

of  the  commons,  i.  182.  «.  59. 

Pewy  right  to,  11,429.  «.  3. 

Phyftciant 
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Phjl^cians  cannot  maintain  aftions  for  fees,  iii.  28.  «.  3. 

Pleading  double  not  to  penal  ftatutes,  iii.  308.  n.  11. 

Pluralities,  i.  392.  n.  33,  34,  35. 

Poachers,  in  what  cafes  rogues  and  vagabonds,  iv.  169.  «.  10. 

Poifon,  an  attempt  to,  a  capital  felony,  iv.  196.  n.  3. 

Policies  valued  and  open,  ii.  461.  a.  16. 

Poor,  overfeers  of,  i.  360.  «.  23, 

,  removal  and  fettlements  of,  i.  362.  n.  24,  25,  26,  27,  28> 

Population,  when  increafed,  ii.  205.  «.  2. 

PoJfeJJio  fratris,  where  it  cannot  exift,  ii,  228.  n.  1^. 

■I  ,  what  is,  ii.  233.  n.  16. 

Pojfejfton  of  land  for  fixty  years,  when  a  title,  iii.  196.  «.  i. 

Pojjtbiltty,  covenant  to  convey  a,  ii.  290.  «.  1. 

Pojlhumous  children,  rights  of,  i.  130.  «.  9. — ii.  1(59.  n.  i. 

Pq/l-o&ce,  i.  332.  n.  28,  29,  30,  31. 

Praemunire,  iv.  118.  n.  3. 

Pregnancy,  plea  of,  iv.  395.  «.  i . 

Prejjing  of  failors  legal,  i.  420.  «.  1 1. 

Prices,  antient  and  modern,  how  compared,  i.  277.  «.  17. 

Prince  of  Wales,  i.  224.  n.  7. 

Princefs  royal,  i.  224.  «.  6. 

Printing  preffes  regiftered,  iv.  153.  «.  7. 

Prints,  property  in,  ii.  407.  n.  7. 

Prifoner  in  irons  during  arraignment,-  iv.  322.  «.  2. 

Privately  ftealing,  iv.  242.  n.  9.  11. 

Privy  council,  i.  230.  n.  1,2;  232.  «.  3,4. 

ProviJi»ns,-w\xen  granted,  iii.  113.  «.  6. 

Promijfory  notes.     See  Bills  of  Exchange* 

Property,  origin  of,  ii.  8.  n.  I,  2. 

— — — ,  a  natural  and  not  a  civil  right,  ii.  11.  n,  3.  —  iv.  9.  «.  4. 

Prorogation,  i.  187.  n.  62. 

Protefioi  bills  of  exchange  when  neceflfary,  and  effe£l  of,  ii.  241. 

n.  2;  468.  n.  21. 
Pur  autre  vie  eftates,  ii.  259.  «.  i,  2. 
Purchafe,  ufed  in  contradi6tion  to  defcent,  ii.  201  •  n.  i. 
Purchafer,  to  be  of  the  blood  of  the  firft,  explained,  ii.  220.  «.  9 

Q 

Quakers*  affirmation,  iii.  369.  n.  14. 
(Qualification  to  kill  game,  i.  60.  n.  9. 

of  candidates,  i.  t8o.  n.  52. 


tuarantine,  iv.  161.  rt.  2. 

/tio  w^jrran/o  informations,  iii.  264.  n.  i. 

-,  a  new  trial  in,  though  verdi£l  for  defendant,  iv.  312. 


Queen  regnant,  prerogatives  of,  i.  218.  n.  I. 

may  be  tried  as  a  fubjeft,  i.  222.  n.  4, 

— — -  Anne's  bounty,  i.  285.  «.  4,  5. 


Ratifotnt 
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R 

Ranfoms  illegal,  iv.  67.  «.  i. 

Re-affurancet  ii.  461.  «»  16. 

Receivers  of  ftolen  goods,  I'v.  133.  «.  2. 

Recoveries  and  fines,  ii.  357.  n.  3,  4,  5. 

Reformation^  i.  279.  n.  23. 

Regiflered  ^ceA,  advantage  of,  ii.  343.  n.  17. 

Relations  collateral,  quadrupled  in  each  generation,  ii.  205.  n.  3. 

Rent  when  payable  to  the  heir,  and  when  to  the  executor  of 

leflbr,  ii.  43.  n.  29. 
— — ,  leffee  liable  to  pay  rent,  though  the  premifes  are  burnt 

down,  ii.  281.  n.  11. 
Repeal  oi  many  cruel  ftatutes  at  once,  iv.  17.  n.  ^. 
Rejidenccy  i.  392.  n.  27,  28,  29,  30,  31. 
Rejignation  of  a  benefice,  whether  the  bifliop  bound  to  accept, 

i-  393-  «•  39- 
—————  bonds  void,  ii.  280.  «.  8. 
Refpondentioi  ii.  458.  n.  13. 

Rejlitution  of  goods  obtained  by  felony  or  fraud,  iv.  363.  n.  13. 
Revenue^  officers  of,  difqualified  to  vote,  i.  174.  «.  33. 
— — — --  afts,  how  conftrued,  i.  324.  n.  32. 

-,  amount  of,  i.  326.  «.  37  ;  327,  «.  39  ;  332.  n.  44. 

Revocation  of  a  will  by  marriage  and  children,  ii.  376.  n.  4. 
Rights  of  things  not  diftinguilhed  from  rights  of  perfons,  i.  122. 

n.  I. 
Riots y  damages  by,  iv.  143.  «.  i. 
Road,  when  paffengers  may  turn  out  of  a,  into  the  adjoining  latrd, 

i.  36.  «.  15. 
,  aftion  for  driving  a  carriage  on  the  wrong  fide  of,  againft 

another,  iii.  209.  «.  I. 
Rohberyy  iv.  244.  n.  19,  20. 
Rutherforth'i  inftitutes  of  natural  law  recommended,  i.  62.  ».  10. 


Sale,  when  fraudulent,  ii.  441.  «.  i. 
Scandalum  magnatum,  iii.  124.  «.  4. 
Scotland,  parliament  and  laws  of,  i.  95.  n.  4. 
-  "        ",  union  with,  i.  96.  n.  5,  6. 

-,  qualifications  of  the  reprefentatives  of,  i.  97.  «,  6. 
,  peerage  of,  i.  97.  n.  7. 

-,  when  bound  by  ftatutes,  i.  98.  n.  8 
Scriptures  are  the  common  law,  iv.  59.  n.  s. 
Scrutiny,  i.  180.  n.  ^^. 
Seamen,  feducing,  iv.  102.  ».  5. 

Seas, 
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Seas,  offences  upon  the  high,  h'ow  tried,  iv.  269.  n.  10. 

Sedition,  new  aft,  iv.  88.  n.  9. 

Seditious  focieties  fuppreffed,  iv.  153.  n.  7. 

SeduSiott,  aftion  for,  iii.  J42.  «.  14. 

Septennial  &&.  not  unconftitutional,  i.  189.  n.  6^. 

Servants'  tax,  i.  326.  n.  35. 

,  authority  of  juftices  refpefting,  i.  426.  n.  3  ;  429.  «.  9. 

-,  when  matters  anfwerable  for,  i.  430.  «.  12,  13. 

'         ,  mafter  cannot  juftify  an  affault  in  defence  of,  iii.  3.  ».  i. 

,  when  guilty  of  felony,  iv.  230.  «.  3. 

Service,  aAion  for  lofs  of,  i.  429.  n.  lo.  —  iii.  14a.  n.  13. 

Sejjion  of  parliament,-  i.  187.  n.  63. 

Se/Jions,  what  felonies  and  mifdemeanours  are  tried  at,iv.27l.  n.  1 1 , 

Settlements,  marriage,  how  conftnied,  ii.  172.  n.  3. 

Set-off,  iii.  305.  «.  5. 

Sheep,  exportation  of,  iv.  154.  «.  i. 

Sheriffs,  i.  340.  n.  1,2,  3,  4,  5,  6,  7,  8. 

may  be  elefted  to  parliament  out  of  their  own  county, 

i.  175.  «.  38. 
Ships,  what,  privileged,  i.  419.  n.  9,  10. 

,  deftroying,  iv.  245.  n.  22. 

Shooting  at  another,  iv.  208.  n.  2. 

Simony,  what  cafes  within  the  ftatute  of,  ii.  279.  n.  5,  6,  7,  8.— 

iv.  62.  n.  8. 

,  when  it  may  be  given  in  evidence,  ii.  280.  n.  9. 

Sinecures,  i.  386.  n.  19,  20. 

Sittings  in  London  and  Middlefex,  iii.  58.  n.  7. 

Slander,  iii.  123.  n.  3.  5. 

Smugglers,  peculiar  mode  of  outlawing,  iv.  155.  «,  2. 

Socage,  derivation  of,  ii.  81.  «.  i. 

Societies,  illegal,  iv.  153.  n,  7. 

Soldiers,  privileges  of,  i.  4r7.  «.  7  j  421.  ».  12. 

-^— — ,  reducing  of,  iv.  102.  «.  5. 

Speaker  of  the  houfe  of  lords,  u  l8i.  «.  55. 

■    ■  of  the  commons,  when  introduced,  i.  181.  h.  ^6. 
—————— ,  his  excufes  to,  and  approbation  by,  the 

king,  i.  181.  n.  57. 
Stabbing  and  cutting,  when  a  capital  felony,  iv.  207.  n.  I. 
Stamp-aAs  ought  to  be  confolidated,  i.  324.  «.  33. 
Star-chamher,  a  conjedlure  concerning  the  name  of  the,  iv.  266. 

n.  8. 
Statutes  in  pari  materia,  conftruftion  of,  i.  60.  n.  9. 

,  commencement  of  their  operation,  i.  70.  r..  4.  ' 

■        —  declaratory  and  introduftory,  i.  86.  n.  15. 
— ^ —  enlarging  and  reftraining,  i.  86.  n.  16. 

•» penal  and  remedial,  i.  88.  «.  18,  19. 

' —  penal,  conftrued  ftri&ly  ;  and  remedial,  liberally,  i.  88. 

n.  19,  20. 

contrary  to  reafooy  not  void,  i.  91.  n»  2i. 

Statutes 
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Statutes  not  in  Englifli  till  Ric.  111.,  i.  l8i.  n.  60, 
Sterling  money,  i.  278.  n.  19,  20,  21. 
Steward,  court  of  the  high,  iv.  263.  «.  4.. 
Stolen  goods,  reftitution  of,  iv.  363.  n.  13. 
Streams  of  water,  right  to,  ii.  403.  «.  i .  <^ 

Stria  fettlement,  ii .  1 7  2 .  n .  3 . 
Striking  in  a  court  of  juftice,  iv.  125.  ». 4. 
Subjidiesy  i.  312-  «•  I7>  18. 
Sunday,  procefs  upon,  iii.  128.  n.g. 
,  profanation  of,  iv.64.  n.^. 
Surety  may  maintain  aflumpfit   againft  the  principal,    iii.  162. 

11.4. 
Swearing,  profane,  iv.  60.  «.  6. 


Tales,  when  prayed,  iii.  365.  «.  8. 

Taxes,  expences  of  coUefting,  i.  318.  n.  25. 

Tender  in  bank  notes,  when  fufficient,  iii.  303.  «.  4. 

Tenures  in  capite,  ii.  77.  «.  8. 

Terms,  law,  when  they  begin,  iii.  278.  «.  i. 

Tejl  and  corporation  afts,  iv.  58.  n.  2,  3,  4. 

T'A^  contrary  to  natural  juflice,  iv.  9,  n.  4. 

ThelluJfon*i  will,  ii.  174.  «.  4. 

Threatening  letters,  iv.  J44.  n.  2. 

77m3fr  fevered,  who  entitled  to,  ii.  8i.».i2. 

,  power  to  cut,  ii.  283.  n.  13. 

77//f  for  orders,  i.394.  n.  40. 

Tithes,  perfonal,  ii.  24.  «.  4. 

— — ,  compoiitions  for,  ii,29.  «.  8. 

,  modus  for,  when  good,  ii.  29.  n.  9. 

,  not  paid  by  the  king's  tenant,  ii.  31.  n.  10. 

-,  what   abbey  lands   free  from,    and   how  proved,    ii.  32. 

n.  II,  12. 
Tomnjhip,  what,  i.114.  «.2o. 

Trades,  exercifing  without  an  apprenticeftiip,  i.  428.  «.  7. 
Tranfportation,  when  introduced,  i.  137.  n.  14. 

■  ,  returning  from,  iv.  132.  n.  i . 

Treafon,  iv.  79.  n.  I,  2,  3,  4,  5,  6,  7. 

,  in  Scotland,  iv.  84.  n.%. 

— — ,  copy  of  indidlment  and  lift  of  witnefles,  iv.  351.  n./^. 

-,  forfeiture  in,  reftored,  iv.  385.  «.3. 

,  new  a6l,  iv.  88.  n.  9. 

-,  how  tried,  when  the  king's  life  is  attempted,   iv,  352. 

n.  6. 

• ,  to  attempt  to  depofe  the  king,  iv.  79.  n.  2. 
— — — ,  not  by  words  alone,  iv.  80.  n.  4, 

,  by  advifing  the  enemy  not  to  invade,  iv.  82.  n.  7. 

Trees 
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Trets  cut  by  tenant  ia>tail^  after  poffibility  of  iffue  extinft,  ii.  125. 

«.3- 
fevered  by  accident  or  wrongfully,  who  entitled  to,  ii.  281. 

n.  12. 
Trefpafs,   aftions  of,   vi  et  ^rmis,  and    upon   the   cafe,   iii.  209. 

ff.  I. 
— — — ,  proceedings  in  trefpafs  ftaid  upo^j  reftoring  the  goods, 

iii.  304.  «.  5. 
Trialf  court  may  adjourn, in  a  criminal,  iv.  360.  n.  II. 

■,  new,  when  granted,  iii.  387.  n.  I. 
Trufisf  how  created,  and  when  executed  by  the  ftatute,  ii.  336.. 

0.  II,  12. 
merged  in  the  legal  eftate,  when  they  meet  in  the  fame 

perfon,  ii.  337,  «.  16. 
Turnpikes,  deftroying  of,  iv.  144.  «.  4, 


Union  with  Ireland,  i.  104.  «.  15. 
Univerjitiesy  civil  corporations,  i.  471.  n.  i. 
Ufury,  ii.  458.  «.  13  ;  463.  «.  19. — iv.  157.  n.  4. 


Vacancy  in  the  houfe  of  commons  during  a  recefs,  i.  174.  n.  44. 

Vagrantii  iv,  165.  n.  ^.,6',  169.  «.  9. 

Ventre  infptciendo,  writ  de,  i.  456.  «.  7. 

Vicarages,  i.  387.  n.  22,  23.  26. 

Vices,  diftinftion  between  private  and  public,  confidered,  i.  124. 

n.  2. 
Villenage,  when  extin£l,  ii.  96.  «.  5. 
Vindidive,  damages  ought  not  to  be,  iii.  140.  n.  12. 
Vifitatorial  ZMX^onty,  i.  482,  «.  11,  12,  13,  14. 
Votes  at  ele£tion8,  how  multiplied,  i.  173,  a.  3. 
Vote,  calling,  i.  181.  n.  58. 


W 

Wagers,  iv,  173.  «,  11. 

Wages  of  members  of  parliament,  i.  174.  «.  34. 

Wallia  Jiatutum,  i.  194.  «.  2. 

Wales,  landed  property  in,  allodial,  i.  94.  n,  2. 

Wapentakes  and  hundreds,  the  fame,  i.  115.  ».  22. 

Wapentachium,  meaning  of,  i.  1 14.  n.  22. 

Ward/hips  and  marriages,   produAive   fources  of  revenue,  ii.  71. 

Waje 
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IVMjie  and  deftruftion,  diftinAion  bet#een,  III283.  n.  13. 

Wajle^  iii.  223.  ».  I,  2,  3. 

Weights  and  meafures,  i.  276.  n,  10. 

■  ,  falfe,  ftatutes  to  prevent,  iv.  157.  «.  5. 

Wefiminjler,  why  a  city,  i.  114.  n.  21. 

wife,  felling,  a  mifdemeanor,  iv.  64.  n.  12.  * 

,  when  fubjeft  t#'punifhment  with  her  hufband,  iv.  29.  ».  4. 
Will,  revocation  of,  ii.  376.  «.  3,  4. 

,  execution  of,  ii.  377.  n.  5,  6,  7,  8. 

— — ,  when  after-purchafed  lands  pafs  by  a,  ii,  378.  «.  10. 

,  repugnant  claufes  how  conftrued,  ii.  380.  n.  12. 

,  conftrued  agreeably  to  teftator's  intention,  ii.  381.  n.  13,  14. 

Wilket,  Mr.,  proceedings  againft,  i.  163.  n.  16. 
Winc/oiv-tax,  i.  325.  «»  34. 
Witchcraft,  laws  againft,  repealed,  iv.  62.  n.  7. 
Witnejfesy  excommunicated,  incompetent,  iii.  102.  n.  4. 
Women  not  favoured  by  the  Englifh  law,  i.  445.  n.  23. 

,  judgment  of,  in  treafon,  iv.  93.  n.  13. ;  204.  n.  9. 

Wool,  exportation  of,  iv.  154.  n.  i. 

Wreck,  why  given  to  the  king,  i.  290.  «.  8. 

Writ  of  inquiry,  when  neceffary,  and  how  executed,  iii.  398.  n./^. 


THE   END. 
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